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CASES 

IN 

THE  SUPREME  COURT 

OF  ALABAMA. 


JUNE   TERM,    1873. 


Drake  &  Wife  v>  Johnston  &  Seats. 

Action  against  Husband  and  Wife  for  Necessary  Family  Supplies. 

1.  Amendment  of  judgment  nunc  pro  tunc;  return  to  certiorari.  —  "When  a  judg- 
ment is  amended  nunc  pro  tunc,  pending  an  appeal,  the  amendment  is  properly 
included  in  the  return  to  a  certiorari  afterwards  granted. 

2.  Judgment  for  greater  sum  than  claimed  in  complaint.  —  Where  the  judgment  is 
by  default,  with  writ  of  inquiry ;  and  the  verdict  of  the  jury,  on  the  execution  of 
the  writ,  is  for  a  greater  amount  than  the  sum  claimed  in  the  complaint,  with 
interest  thereon,  —  this  is  not  a  matter  which  is  available  on  error. 

Appeal  from  the  Circuit  Court  of  Madison. 
Tried  before  the  Hon.  Wm.  J.  Haralson. 

F.  P.  Ward,  for  appellants. 

L.  P.  Walker,  contra. 

PETERS,  C.  J.  —  The  appellants  move  to  set  aside  the  re- 
turn of  the  certiorari.  This  motion  is  based  on  two  grounds, 
which  are  stated  in  the  brief  of  counsel  in  these  words :  "1. 
That  it  embraces  the  amendment  to  the  record  made  in  the 
circuit  court  after  the  appeal  was  taken."  "  2.  That  it  does 
not  include  the  bill  of  exceptions,  by  which  appellants  reserved 
their  objections  to  the  allowance  of  the  amendment  by  the 
court  below." 

It  appears  from  the  record  that  the  appeal  in  this  case 
was  taken  on  the  12th  day  of  June,  1871,  and  made  returnable 
to  the  January  term  of  this  court,  in  1872.  On  the  19th  day 
of  June,  1872,  a  certiorari  was  issued  from  this  court,  to  bring 
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up  a  perfected  record.  It  was  directed  to  be  returned  in- 
stanter.  It  was  so  returned,  on  the  26th  day  of  June,  1872. 
The  transcript  of  the  record  thus  brought  up  to  this  court  shows 
that  the  original  record  in  the  court  below  was  amended  in  that 
court,  on  the  12th  day  of  May,  1872,  which  was  after  the  ap- 
peal was  taken  in  this  case.  On  this  fact  we  suppose  one  of 
the  objections  above  taken  is  made.  Such  an  objection  is  in- 
sufficient. The  amendment  of  the  record  in  the  court  below 
simply  makes  the  record  speak  the  truth.  The  power  to  do 
this  is  inherent  in  the  court  where  the  record  is  made.  Its 
exercise  is  necessary,  in  order  to  secure  the  ends  of  justice. 
This  case  is  unlike  Townsend  v.  Jeffries,  Adnir,  24  Ala.  329. 
Here,  the  amendment  was  made  before  the  certiorari  was 
issued.  In  the  case  above  mentioned,  it  was  not  made  at  the 
time  the  certiorari  was  applied  for,  and  the  writ  was  denied. 
This  objection  does  not  fall  within  the  principle  of  the  case 
quoted  and  relied  on  by  the  appellants. 

The  second  objection  is  not  so  clear.  It  appears  that  there 
is  a  bill  of  exceptions  sent  up  in  the  amended  record.  But 
whether  this  is  the  one  referred  to  in  the  objection,  is  not  very 
evident.  Whether  this  is  so  or  not,  it  would  be  no  ground  to 
set  aside  the  return  of  the  certiorari.  If  the  transcript  was 
still  imperfect,  and  unsatisfactory  to  the  appellants,  they  could 
have  it  perfected  in  their  own  behalf,  and  upon  their  own  mo- 
tion. Either  party  is  entitled  to  a  certiorari,  in  a  proper  case, 
to  perfect  the  record.  But  the  cause  has  been  submitted  on 
the  motion  above  said,  and  on  the  transcript  as  it  appears  in 
its  corrected  form.  The  motion  of  the  appellants  to  set  aside 
the  return  of  the  certiorari  is  denied,  with  costs. 

2.  The  case  made  upon  the  merits,  depends  upon  the  errors 
assigned.  They  are  three,  and  are  set  down  in  the  follow- 
ing words  :  "  1.  The  court  below  erred  in  rendering  judgment 
against  the  appellants,  without  service  of  process."  "  2.  The 
court  below  erred  in  rendering  the  judgment  against  the  appel- 
lants, without  return,  proof,  acknowledgment,  or  service  of  pro- 
cess." "  3.  The  court  below  erred  in  rendering  the  judg- 
ment for  a  larger  sum  than  was  claimed  in  the  complaint  of  the 
appellees."  The  completed  record  shows  that  the  first  and  sec- 
ond assignment  of  errors  are  not  sustained.  This  shows  that 
due  notice  of  process  was  served  upon  the  appellants,  who  were 
defendants  in  the  court  below. 

This  is  an  action  of  assumpsit  against  the  husband  and  wife, 
on  an  account,  or  verbal  contract,  "  for  articles  of  comfort 
and  support  of  the  household."  Rev.  Code,  §§  2376,  2377. 
The  sum  demanded  in  the  complaint  is  $262.44,  due  by  ac- 
count on  July  1,  1870,  and  interest  thereon.  The  defendants 
failed  to  appear  and  defend,  and  the  judgment  was  rendered 
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by  default,  on  the  26th  day  of  April,  1871,  with  a  writ  of  in- 
quiry to  ascertain  the  amount  of  the  damages.  Upon  the  ex- 
ecution of  this  writ,  the  jury  ascertained  the  damages  to  be 
$444.77,  besides  costs.  For  the  amount  of  damages  thus 
ascertained,  the  court  rendered  a  judgment ;  and  the  appel- 
lants now  insist,  that  this  discrepancy  between  the  sum 
claimed  and  the  verdict  of  the  jury  is  error,  for  which  the  judg- 
ment should  be  reversed. 

The  judgment  by  default,  in  the  court  below,  admits  the 
right  of  the  plaintiffs  in  that  court  to  recover  some  amount  of 
damages.  McCrehee  v.  Childress,  3  Stew.  506.  This  amount 
having  been  fixed  by  the  verdict  of  a  jury,  if  unobjected  to, 
is  final  in  this  court.  Baldwin  v.  Stibbens,  Min.  180  ;  Peters 
v.  Johnson  .£  Connelly,  Min.  100.  This  court  has  no  power 
to  set  aside  a  verdict  rendered  in  the  court  below,  if  rendered 
in  the  regular  course  of  the  prescribed  rules  of  practice.  The 
correctness  of  the  amount  of  the  verdict  cannot  be  inquired 
into  on  appeal  to  this  court,  if  it  has  not  been  objected  to  in 
the  court  below.  Moor  v.  Coolidge,  1  Port.  280 ;  Moore  v. 
Bradford,  3  Ala.  550  ;  McKenzie  £  Currie  v.  M  Coll,  3  Ala. 
516.  This  disposes  of  all  the  assignments  of  error,  adversely 
to  the  appellants. 

The  judgment  of  the  court  below  is,  therefore,  affirmed. 


Nelson  v.  Holly. 

Bill  in  Equity  to  enforce  Vendor's  Lien  for  Purchase  Money  of  Land; 
Cross-bill  by  Wife,  claiming  Statutory  Separate  Estate. 

1.  When  conveyance  of  lands  will  relate  back;  relinquishment  of  dower  between 
dates  of  contract  and  conveyance.  —  Where  the  vendor  of  lands  receives  payment  of 
the  purchase  money  at  the  time  of  the  sale,  and  puts  the  purchaser  in  possession, 
his  deed,  subsequently  executed,  will  relate  back  to  the  date  of  the  contract ;  and 
his  wife's  relinquishment  of  dower  to  the  purchaser,  executed  during  the  interme- 
diate time,  will  be  upheld. 

2.  Purchase  for  valuable  consideration  without  notice  of  wife's  equity.  —  Where  the 
vendor  of  lands  receives,  in  part  payment  of  the  purchase  money,  another  tract  of 
land,  for  which  the  purchaser  and  his  wife  execute  a  conveyance  in  proper  form, 
and  afterwards  files  his  bill  to  enforce  his  lien  for  the  unpaid  balance  of  the  pur- 
chase money,  the  wife  of  the  purchaser  cannot,  by  cross-bill,  have  the  land  so  con- 
veyed declared  to  be  her  statutory  separate  estate,  because  paid  for  with  her 
money,  without  proving  that  the  complainant  had  knowledge  of  her  equity,  or 
was  chargeable  with  notice  of  it. 

Appeal  from  the  Chancery  Court  of  Tallapoosa. 
Heard  before  the  Hon.  B.  B.  McCraw. 

Geo.  W.  Gtjnn,  for  appellant. 

Wm.  H.  Barnes,  contra. 
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B.  F.  SAFFOLD,  J. —  The  appeal  is  from  a  decree  enforc- 
ing the  vendor's  lien  upon  land,  and  dismissing  a  cross-bill. 
The  appellee,  Holly,  was  joint  owner,  or  tenant  in  common, 
with  Turner,  of  some  town  lots  which  they  had  purchased  from 
Chambliss  and  wife.  He  sold  his  undivided  half  interest 
therein  to  Hardy  S.  Nelson,  in  February,  1868,  receiving  from 
him,  as  the  consideration,  a  tract  of  land,  and  his  promissory 
note  for  $566.50.  He  gave  bond  to  make  titles  when  the  pur- 
chase money  should  be  paid,  and  received  a  deed  from  Nelson  and 
his  wife  for  the  land  taken  in  exchange.  The  original  bill 
was  filed  by  him,  to  subject  the  interest  in  the  lots  sold  to  the 
payment  of  the  note.  Turner  and  Nelson  were  both  made 
defendants,  though  there  does  not  seem  to  have  been  any  neces- 
sity for  connecting  Turner  with  the  matter.  Nelson  answered, 
that  the  complainant  was  not  able  to  make  a  sufficient  deed  to 
him,  because  his  vendor,  Chambliss,  was,  at  the  time  he  sold  to 
the  said  complainant,  notoriously  insolvent,  with  judgments  out- 
standing against  him,  and  since  then  had  fled  the  country. 
Mrs.  Martha  Nelson,  wife  of  the  said  defendant,  obtained  leave 
to  be  made  a  defendant,  and  submitted  a  cross-bill  against 
Holly  and  her  husband.  She  alleged,  that  the  land  which  her 
husband  and  herself  had  conveyed  to  Holly  had  been  pur- 
chased by  the  said  Nelson  with  money  derived  from  her  separate 
statutory  estate,  though  the  title  was  taken  in  his  name,  and  that 
she  had  joined  in  the  conveyance  in  ignorance  of  her  right ; 
and  she  now  prayed  that  the  title  to  it  might  be  divested  out 
of  the  complainant  and  vested  in  her. 

1.  The  proof  does  not  establish  any  impediment  to  the  mak- 
ing of  a  perfect  title  by  Holly.  Mrs.  Chambliss'  relinquishment 
of  dower,  in  favor  of  Holly  and  Turner,  was  executed  by  her 
in  1867,  in  consideration  of  $200  ;  while  Chambliss'  deed  to 
them  bears  date  in  1870.  Holly  says,  he  purchased  from 
Chambliss  in  1867.  The  Revised  Code  (§  1626)  empowers 
the  wife  to  relinquish  her  right  to  dower,  by  joining  with  her 
husband  in  a  conveyance  of  the  land,  or,  subsequent  to  such 
conveyance  by  the  husband,  by  an  instrument  in  writing  re- 
leasing her  right  to  dower  in  the  land  so  conveyed.  Where  a 
contract  of  sale  has  been  made  by  a  husband,  especially  if  he 
has  put  the  vendee  in  possession  and  received  the  purchase 
money,  his  deed,  subsequently  made,  will  relate  back  to  the  date 
of  the'  contract.  When  such  is  the  case,  it  cannot  be  said  to  be 
subsequent  to  the  relinquishment  of  dower  made  by  the  wife  in 
pursuance  of  the  contract.  No  special  objection  on  this  account 
appears  to  have  been  taken  ;  and,  without  deciding  under  what 
circumstances,  if  any,  the  wife's  relinquishment  of  dower  may 
precede  the  execution  of  a  conveyance  by  her  husband,  it  is 
sufficient  to  say  that  no  error  of  the  court  is  shown  in  this 
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particular.  Chambliss  made  his  deed  in  Texas.  If  he  had 
abandoned  his  wife,  and  abjured  the  State,  she  had  a  right  to 
act  as  a,  feme  sole.  Krebs  v.  0' '  Gfrady,  23  Ala.  726.  This  may 
have  been  a  fact  so  well  known  as  not  to  have  been  deemed  by 
the  parties  worthy  of  question. 

2.  Mrs.  Nelson,  neither  in  her  cross-bill,  nor  in  the  evidence 
taken  in  her  behalf,  claims  that  Holly  was  apprised  of  any 
interest  she  had  in  the  land  conveyed  to  him  by  her  husband 
and  herself.  He  is,  therefore,  as  to  her  right  to  have  that  land 
decreed  her  separate  estate,  a  bond  fide  purchaser  for  valuable 
consideration  without  notice.  Without  criticising  her  privilege 
of  coming  into  this  case,  under  the  allegations  of  her  cross-bill, 
it  is  enough  to  say,  that  without  proof  of  his  knowledge  of  her 
equity,  or  of  something  in  his  claim  of  title  to  put  him  on  inquiry, 
she  is  precluded  from  relief.    Shepherd  v.  Shaefer,  45  Ala.  283. 

The  decree  is  affirmed. 


Womack  v.  Powers  et  al. 

Bill  in  Equity  to  enjoin  Action  at  Law. 

1.  Unlawful  detainer  ;  who  may  maintain.  — A  purchaser  of  lands  at  a  sale  under 
a  mortgage  or  deed  of  trust,  who  has  never  had  actual  possession,  cannot  main- 
tain an  action  of  unlawful  detainer  for  their  recovery. 

2.  Injunction  of  action  at  law. — Equity  will  not  enjoin  an  action  at  law,  when 
the  bill  shows  that  the  complainant  has  a  full  and  complete  defence  in  the  legal 
forum. 

Appeal  from  the  Chancery  Court  of  Dallas. 

Heard  before  the  Hon.  Charles  Turner. 

The  bill  in  this  case  was  filed  by  Mrs.  Sarah  Womack,  the 
widow  of  John  H.  D.  Womack,  deceased,  and  Lucy  Womack, 
her  daughter,  against  Richard  Powers,  C.  C.  Cleaveland,  R.  J. 
Lide,  and  Paul  S.  H.  Lee ;  and  sought  to  enjoin  and  restrain 
the  further  prosecution  of  an  action  of  unlawful  detainer,  which 
said  Cleaveland,  Lide,  and  Lee  had  instituted  before  said  Rich- 
ard Powers,  as  a  justice  of  the  peace,  to  recover  the  possession 
of  a  house  and  lot,  of  which  the  complainants  were  in  posses- 
sion, and  which  said  defendants  claimed  under  a  purchase  at  a 
sale  made  by  one  McKellar,  as  trustee,  under  a  mortgage,  or 
deed  of  trust,  executed  by  said  John  H.  D.  Womack  in  his 
life-time.  On  the  coming  in  of  the  answers,  the  chancellor 
dissolved  the  injunction,  on  motion,  in  vacation  ;  and  his  decree 
is  now  assigned  as  error. 

Geo.  W.  Gayle,  for  appellants. 

R.  J.  Boykin,  contra. 
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BRICKELL,  J. —  The  injunction  sought  is  to  restrain  the 
prosecution  of  an  action  for  unlawful  detainer,  commenced  by 
the  appellees  against  the  appellants.  The  bill  discloses  that 
the  appellees  have  never  had  actual  possession  of  the  premises, 
the  possession  of  which  is  the  matter  in  controversy  in  that 
action.  The  appellees  assert  title  to  the  premises,  under  a  pur- 
chase at  a  sale  made  by  a  trustee  in  a  deed  of  trust  to  secure 
the  payment  of  a  debt,  executed  by  the  husband  of  one  and  the 
ancestor  of  the  other  appellant.  Under  these  facts,  alleged  in 
the  bill  and  admitted  in  the  answer,  the  appellants  have  a  full 
and  complete  defence  at  law  to  the  action  of  unlawful  detainer ; 
and  though,  if,  as  alleged  in  the  bill,  the  debt  secured  by  the 
deed  of  trust  had  been  paid  before  the  sale,  the  appellants  may 
in  equity  be  entitled  to  other  relief,  they  are  not  entitled  to  the 
injunction.  The  appellees,  never  having  had  actual  possession 
of  the  premises,  cannot  maintain  the  action  of  unlawful  de- 
tainer. Actual  possession,  not  the  constructive  possession,  im- 
puted by  law  for  many  purposes  to  the  title,  is  necessary  to 
maintain  that  action.  Otherwise,  in  the  progress  of  the  suit,  a 
controversy  as  to  the  title,  which  the  statute  forbids,  would 
inevitably  arise.  Dumas  v.  Hunter,  25  Ala.  711 ;  Russell  v. 
Desplous,  29  Ala.  308. 

The  bill,  so  far  as  it  sought  an  injunction,  being  then  with- 
out equity,  on  the  coming  in  of  the  answer,  and  a  motion  to 
dissolve,  regularly  made  in  vacation,  a  decree  of  dissolution  was 
proper.  Cave  v.  Webb,  22  Ala.  583  ;  Nelson  $•  Hatch  v.  Dunn, 
15  Ala.  501. 

The  decree  of  the  chancellor  is  affirmed,  at  the  costs  of  the 
appellants. 


Posey  &  Tompkins  v.  Mobile  County. 

Action  against  County  for  Attorney's  Fees. 

Liability  of  county  for  fees  of  counsel  appointed  by  court  to  defend  accused  persons 
in  criminal  cases. —  When  an  attorney  is  appointed  by  the  court  to  defend  accused 
persons  who  are  unable  to  employ  counsel  (Rev.  Code,  §  4171),  he  cannot  main- 
tain an  action  against  the  county  to  recover  his  fees  for  services  so  rendered. 

Appeal  from  the  Circuit  Court  of  Mobile. 

The  record  does  not  show  the  name  of  the  presiding  judge. 

The  complaint  in  this  case  was  in  these  words :  "  The  plain- 
tiffs, partners  in  the  practice  of  law,  claim  of  the  defendants 
eight  hundred  dollars,  due  by  account  on  the  1st  day  of  July, 
1871,  for  professional  services  as  counsel  rendered  by  plaintiffs 
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in  defending  certain  persons,  named  below,  who  were  indicted, 
arraigned,  and  tried  in  the  city  court  of  Mobile,  viz.,"  setting 
out  the  names  of  the  persons  so  defended,  and  the  offences  with 
which  they  were  severally  charged.  "  And  plaintiffs  aver  that 
they  were,  at  the  time  of  rendering  said  services,  counsel 
licensed  to  practise  in  said  court,  and  were  appointed  by  the 
presiding  judge  of  said  court  as  counsel  for  said  persons,  who 
had  no  counsel,  and  were  unable  to  employ  counsel.  And 
plaintiffs  further  aver  that  they  performed  said  services  under 
the  appointment  by  said  court ;  and  that  their  said  claim  was 
presented  to  the  court  of  county  commissioners  of  said  county, 
within  less  than  twelve  months  after  it  became  due,  and  was 
rejected  by  said  court." 

The  court  sustained  a  demurrer  to  the  complaint,  "  because 
there  is  no  cause  of  action  therein  shown  against  the  defend- 
ant ; "  and  its  judgment  on  the  demurrer  is  now  assigned  as 
error. 

Posey  &  Tompkins,  pro  sese. 

C.  W.  Rapier,  contra. 

PETERS,  C.  J.  —  The  county  is  a  corporation  created  by 
law,  and  the  duties  imposed  upon  it  are  such  as  the  law  ex- 
pressly requires  it  to  perform,  or  such  as  are  incidental  to  its 
very  existence.  Covington  County  v.  Kinney,  45  Ala.  176, 
182 ;  Rev.  Code,  §  897.  Then,  it  may  be  asked,  in  view  of 
the  question  suggested  in  this  suit,  is  there  any  express  statute, 
making  it  the  duty  of  a  county,  in  which  a  criminal  pros- 
ecution is  instituted  or  conducted,  against  parties  charged  with 
public  offences,  to  furnish  the  parties  so  charged  with  counsel 
to  defend  them  on  the  trial  of  such  charges,  when  the  accused 
may  be  unable  to  employ  counsel  ?  This  is  not  pretended  ;  be- 
cause such  a  statute  is  nowhere  to  be  found,  at  least  as  ap- 
plicable to  the  county  of  Mobile,  since  the  repeal  of  the  act 
entitled  "  An  act  to  appoint  counsel  in  certain  cases,"  approved 
December  30,  1868.  Pamph.  Acts  1868,  p.  490,  Act  No.  144 ; 
Pamph.  Acts  1870, 1871,  p.  44,  Act  No.  47.  No  such  act  has 
been  brought  to  the  notice  of  the  court  by  the  learned  counsel 
for  the  appellants.  Then,  it  may  be  presumed  that  no  such 
special  statute  exists.  Quod  non  apparet,  non  est.  Then,  we 
inquire,  in  the  second  place,  is  it  a  duty  necessary  for  the  ex- 
istence of  the  county  as  a  corporation  ?  Most  certainly  not. 
But  it  is  contended  by  the  appellants,  that  the  accused,  in  all 
criminal  prosecutions,  is  clothed  by  the  fundamental  law  with 
"  a  right  to  be  heard  by  himself  or  counsel,  or  either."  Const. 
Ala.  1868,  Art.  1,  §  8.      This  is  very  true ;  but  the  State  does 
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not,  by  this  right,  undertake  to  furnish  counsel  for  the  accused. 
It  has  never  been  so  construed ;  otherwise  the  general  assembly- 
would  have  enacted  a  proper  statute  to  carry  this  right  into 
effect.  No  such  enactment  has  been  passed,  as  a  general  law  ; 
and  when  tried  in  special  cases,  it  has  been  soon  abandoned  as 
impolitic.  The  statute  which  directs  that,  if  the  accused  "  is 
unable  to  employ  counsel,  the  court  must  appoint  counsel  for 
him,  not  exceeding  two,  who  must  be  allowed  access  to  him  at 
all  reasonable  hours,"  makes  no  provision  for  the  payment  of 
counsel  fees.  And  upon  the  principle,  that  whatever  is  omitted 
in  a  law,  is  not  intended,  I  feel  bound  to  come  to  the  conclusion, 
that  the  State  does  not  in  any  way  assume  a  liability  to  pay 
fees  for  such  services.  \Expressum  facit,  cessare  taciturn.  Rev. 
Code,  §  4171.  Their  defence  is  a  duty  imposed  by  law  upon 
attorneys  licensed  to  practise  in  the  courts  of  the  State  as  such  ; 
and  it  is  the  duty  of  the  courts  to  enforce  it.  If  counsel  wil- 
fully refuse  to  discharge  this  duty,  on  a  proper  order  of  the 
court,  they  should  be  removed  or  suspended.  Rev.  Code, 
§§  4171,  882,  cl.  2,  872,  cl.  7.  Beyond  this,  the  general  as- 
sembly has  not  deemed  it  wise  to  proceed.  This  is,  also,  the 
boundary  of  the  powers  of  the  courts.  I,  therefore,  feel  im- 
pelled to  declare,  that  the  county  of  Mobile  is  not  liable  to  pay 
for  services  performed  by  counsel  appointed  by  the  court  to 
defend  parties  accused  of  offences  in  certain  cases,  when  the  ac- 
cused is  unable  to  employ  counsel.  Rev.  Code,  §  4171.  In  this 
view  of  the  law,  the  court  was  correct  in  the  judgment  below. 
The  judgment  of  the  court  below  is,  therefore,  affirmed. 


Cross  et  al.  v.  Langley  et  dl. 

Action  on  Promissory  Note,  by  Payee  against  Makers. 

Pi-oof  of  partnership.  —  The  declaration  or  admission  of  one  partner,  that 
another  person  is  a  member  of  the  firm,  is  not  competent  evidence  to  prove  the 
partnership  as  against  the  latter,  when  not  made  in  his  presence. 

Appeal  from  the  Circuit  Court  of  Talladega. 
Tried  before  the  Hon.  Chaeles  Pelham. 

L.  E.  Paesons,  for  appellant. 

Tatjl  Beadfoed,  contra. 

B.  F.  SAFFOLD,  J.  —  The  appellees  sued  the  appellant 
Cross  and  B.  F.  Sawyer,  as  partners,  on  a  negotiable  promis- 
sory note  payable  to  them,  and  signed  by  B.  F.  Sawyer  &  Co. 
Judgment  by  default  was   taken  against   Sawyer,  but  Cross 
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pleaded  non  est  factum,  upon  which  issue  was  joined.  The 
plaintiffs,  endeavoring  to  prove  that  Cross  was  a  partner  of 
Sawyer,  were  permitted  to  ask  a  witness,  on  direct  examination, 
what  Sawyer  said  to  him  about  the  persons  composing  his 
partnership,  at  a  time  when  no  one  was  present  but  the  wit- 
ness and  Sawyer.  His  answer  was,  that  he  said  Cross  and 
John  Sawyer  were  his  partners.  The  defendant,  Cross,  ob- 
jected to  both  the  question  and  answer,  and  now  assigns  the 
action  of  the  court  for  error.  The  evidence  was  inadmissible. 
The  act,  admission,  or  declaration  of  one  partner,  is  not  evi- 
dence to  prove  the  partnership  against  the  other  defendants. 
Collyer  on  Part.  §  776,  and  cases  cited ;  2  Greenl.  on  Ev. 
§  484. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Ex  parte  Carroll  et  al. 

Petition  for  Mandamus   to  Circuit   Court,  to  vacate   Order  granting 
Rehearing  after  Final  Judgment. 

When  rehearing,  after  final  judgment,  may  be  granted. — A  defendant,  against 
whom  a  judgment  by  default  has  been  regularly  rendered,  cannot  obtain  a  rehear- 
ing under  the  statute  (Rev.  Code,  §  2814),  without  showing  that  he  has  a,  meri- 
torious defence  to  the  action,  and  that  he  exercised  reasonable  and  legal  diligence 
to  interpose  his  defence  before  judgment. 

Application  by  Robert  S.  Carroll  and  others,  for  a  manda- 
mus, or  other  remedial  writ,  on  the  facts  stated  in  the  opinion 
of  the  court. 

• 

W.  M.  Brooks,  for  the  petitioners. 

Thos.  H.  "Watts,  contra. 

BRICKELL,  J.  —  This  is  an  application  for  a  mandamus, 
or  other  remedial  writ,  directed  to  the  judge  of  the  seventh 
judicial  circuit,  commanding  him  to  show  cause  why  he  should 
not  vacate  an  order  made  by  him  at  the  Fall  term  of  said 
court,  1869,  granting  to  one  Lucy  A.  Vaughn  a  new  trial,  or 
rehearing,  of  a  cause  lately  pending  in  that  court  against  her 
as  the  executrix  of  A.  S.  Vaughn,  deceased,  in  favor  of  these 
petitioners,  and  in  which  they  had  obtained  a  judgment  against 
her  at  the  preceding  Spring  term,  1869.  A  transcript  of  the 
record,  showing  the  proceedings  had  in  said  cause,  accompanies 
the  petition,  and  is  made  a  part  of  it. 

The  application  for  the  new  trial,  or  rehearing,  was  made 
under  section  2814  of  the  Revised  Code,  and  is  radically  defec- 


10  SUPREME   COURT 

[Bostick  v.  Scruggs'  Executors.] 

tive.  It  was  obnoxious  to  the  demurrer  interposed  to  it,  and 
the  evidence  offered  in  support  of  it  was  not  only  insufficient, 
but  clearly  showed  that  the  petitioner  was  not  entitled  to  re- 
lief. The  original  suit  was  commenced  in  January,  1867 ;  and 
judgment  was  rendered,  by  default,  at  the  Spring  term,  1869. 
The  only  defence  to  the  suit,  alleged  in  the  petition,  is,  that 
the  estate  of  the  petitioner's  intestate  was  declared  insolvent  in 
March,  1867,  by  the  court  of  probate  of  said  county,  and 
she  made  a  final  settlement  of  her  administration  in  May, 
1867,  and  ceased  by  resignation  to  be  executrix.  No  plea  of 
the  insolvency  of  the  estate  was  interposed  ;  no  counsel  was 
employed ;  no  appearance  was  entered ;  not  a  step  was  taken 
by  the  petitioner  to  prevent  the  rendition  of  judgment  against 
her.  Her  authority  as  executrix  terminated  by  her  resigna- 
tion ;  but  that  fact  could  not,  of  itself,  constitute  a  defence  to 
the  suit  commenced  while  her  authority  existed.  Driver  v. 
Riddle,  8  Porter,  343 ;  Thrash  v.  Sumwalt,  5  Ala.  13.  The 
power  of  a  court  to  grant  a  rehearing,  or  new  trial,  after  the 
close  of  the  term  at  which  a  final  judgment  has  been  rendered, 
is  purely  statutory  ;  and  in  invoking  the  exercise  of  this  ex- 
traordinary power,  a  party  must  present  a  case  within  the 
letter  and  spirit  of  the  statute.  The  statute  does  not  offer  a 
premium  to  negligence.  It  exacts  diligence  from  suitors.  If  it 
appears  that  the  negligence  of  the  partjr  asking  relief  contrib- 
uted to  the  rendition  of  the  judgment,  or  if  it  does  not  appear 
that  he  exercised  reasonable  and  legal  diligence,  however  meri- 
torious ma}'  be  his  defence,  there  was  fault  on  his  part,  and  he 
is  not  entitled  to  a  rehearing.  White  v.  Ryan,  31  Ala.  400 ; 
Shields  v.  Burns,  31  Ala.  535 ;  Elliott  v.  Cook,  33  Ala.  490. 
On  the  petition  found  in  this  record,  and  on  the  evidence 
adduced,  a  rehearing  ought  not  to  have  been  granted. 

The  petitioners  are  entitled  to  a  rule  nisi,  as  prayed  for,  and 
it  is  accordingly  granted,  returnable  to  the  first  day  of  the  next 
term  of  this  court  devoted  to  the  sixth  division. 


Bostick  v.  Scruggs'  Executors. 

Action  on  Promissory  Note,  by  Indorsee  against  Maker. 

Set-off.  —  In  an  action  on  a  promissory  note,  by  a  second  indorsee  or  trans- 
feree against  the  maker,  a  promissory  note  made  by  the  plaintiff's  immediate  in- 
dorser  and  another  person,  payable  to  a  stranger,  is  not  available  to  the  defendant 
as  a  set-off  (Rev.  Code,  §  2642),  on  proof  that  it  was  in  his  possession  at  the  time 
the  note  sued  on  was  transferred  to  the  plaintiff. 

Appeal  from  the  Circuit  Court  of  Jackson. 
Tried  before  the  Hon.  W.  J.  Haralson. 


OF  ALABAMA.  11 

[Bostick  v.  Scruggs'  Executors.] 

Rice,  Chilton,  &  Jones,  for  appellant. 

PETERS,  C.  J.  —  In  the  circuit  court  of  Jackson  county,  on 
March  23,  1867,  the  appellant,  Bostick,  as  plaintiff,  brought 
suit  against  James  Scruggs  as  defendant,  on  a  promissory 
note  made  by  said  Scruggs  on  December  27,  1860,  for  the 
sum  of  $125.00,  payable  one  day  after  date  to  the  Nashville 
and  Chattanooga  Railroad  Company.  Scruggs  died,  and  the 
suit  was  revived  in  the  names  of  the  appellees,  as  his  exec- 
utors. After  said  note  became  due,  the  said  railroad  company, 
on  December  16,  1861,  transferred  the  same  to  one  Halsey, 
who  afterwards  transferred  it  to  the  plaintiff,  said  Bostick. 
The  defendants  in  the  court  below  pleaded  payment  and  set- 
off ;  and  on  these  pleas  the  cause  was  tried  by  a  jury.  On  the 
trial,  there  was  a  bill  of  exceptions  taken  by  the  plaintiff,  said 
Bostick.  From  this  it  appears,  that  said  plaintiff  read  in  evi- 
dence to  the  jury  the  note  sued  on,  and  proved  its  execution 
and  consideration.  The  defendants  then  offered  evidence, 
under  their  pleas  of  payment  and  set-off,  tending  to  show  that, 
on  January  1,  1860,  one  Rice  and  said  Halsey  made  their 
promissory  note  of  that  date,  payable  to  one  Heifner,  for  the 
sum  of  $300.00,  which  became  due  one  day  after  date  thereof. 
It  was  also  shown,  that  there  were  several  payments  made  on 
said  last  named  note,  which  left  a  balance  due  thereon  of 
$136.34,on  August  12,  1862,  and  in  this  connection  it  was  ad- 
mitted, that  the  Heifner  note  was  in  the  possession  of  defend- 
ants' testator  in  the  year  1862 ;  and  that  Halsey  did  not  trans- 
fer the  note  sued  on  to  Bostick  until  some  time  in  the  year 
1865.  It  was  also  admitted,  that  the  Heifner  note  was  exe- 
cuted by  the  makers  thereof,  at  the  time  the  same  bears  date, 
in  the  State  of  Tennessee.  The  plaintiff  objected  to  the  evi- 
dence touching  the  Heifner  note,  and  to  the  note  itself,  as 
incompetent  under  the  defendants'  pleas,  and  moved  the  court 
to  exclude  the  same.  This  was  refused,  and  the  plaintiff  ex- 
cepted. The  verdict  of  the  jury  was  for  the  plaintiff ;  and 
they  assessed  his  damages  at  $44.00.  For  this  sum  and  costs, 
judgment  was  rendered  for  Bostick,  said  plaintiff.  From  this 
judgment  he  appeals  to  this  court,  and  here  assigns  for  error 
the  refusal  of  the  court  below  to  exclude  the  Heifner  note  from 
the  jury,  upon  his  motion  to  that  effect. 

This  brings  up  the  question,  whether  the  Heifner  note  was 
competent  evidence  under  the  plea  of  payment,  or  of  set-off, 
on  the  trial  in  the  c.ourt  below.  It  was  certainly  not  compe- 
tent as  evidence  of  payment,  except  so  far  as  a  set-off  may  be 
a  payment ;  which  I  do  not  stop  to  discuss.  See  Phill.  Ev. 
C.  &  H.  ed.  note  387,  and  cases  cited  in  eo  loco.  Then  the 
material  point  presented  is  this  :  was  the  note  of  Heifner,  under 
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the  facts  presented  in  the  record,  evidence  of  a  set-off  against 
Bostick  ?  A  set-off  is  in  lien  of  a  cross  action  at  common  law. 
See  8  Watts,  Penn.  39  ;  5  Taunt.  148 ;  2  Camp.  594.  In 
such  a  suit,  by  way  of  cross  action,  the  defendant  must  have 
the  right  to  sue  the  plaintiff  at  law,  at  the  time  of  action 
brought.  When  this  could  not  be  done,  then  no  cross  action 
could  be  maintained,  nor  could  a  plea  of  set-off  be  sustained. 
Pitts  v.  Shortridge  s  Adm'r,  7  Ala.  494.  But  our  Code  has 
somewhat  enlarged  the  defendant's  rights  in  this  respect. 
Under  our  statute,  offsets  are  defined  to  be  "  mutual  debts," 
and  "  liquidated  or  unliquidated  demands,  not  sounding  in 
damages  merely,  subsisting  between  the  parties  at  the  time  of 
action  brought,"  "  whether  the  legal  title  be  in  the  defendant 
or  not."  Rev.  Code,  §  2642  ;  Skipper  v.  Stokes,  42  Ala.  255, 
259.  Then,  a  proper  plea  of  set-off  should  contain  a  statement 
of  facts,  as  near  as  may  be,  in  the  language  of  the  statute. 
It  should  show,  in  substance  at  least,  that  the  debt  or  demand 
sought  to  be  set  off  was,  at  the  time  of  suit  brought,  a  debt  or 
demand  not  sounding  in  damages  merely,  subsisting  between 
the  parties.  Rev.  Code,  §§  2638,  2642  ;  Tillinghast's  Forms, 
p.  478  ;  Story's  Plead,  pp.  218,  219.  This  has  been  the  con- 
struction uniformly  put  on  this  statute  by  our  own  court. 
Stocking  v.  Toulmin,  3  Stew.  &  Port.  35  ;  Kennedy  v.  Man- 
ship,  1  Ala.  43  ;  McKenzie  v.  Hunt  £  Andrews,  32  Ala.  494. 
The  evidence  should  tend  to  prove  the  facts  required  to  be 
alleged  in  the  plea  ;  otherwise  it  is  irrelevant.  The  Heifner 
note  did  not  tend  to  show  a  payment  of  the  note  sued  on  while 
it  was  in  Halsey's  hands,  and  it  did  not  tend  to  show  any  sub- 
sisting debt  or  demand  in  favor  of  the  defendants'  testator 
against  Bostick  at  the  time  of  suit  brought.  It  was,  therefore, 
incompetent,  and  should  have  been  rejected  on  the  plaintiff's 
motion.     In  refusing  to  do  this  the  court  below  erred. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
is  remanded  for  a  new  trial. 

Bkickell,  J.,  not  sitting. 


New  Orleans,  Mobile  &  Texas  Railroad  Company 
v.  Castello. 

Action  for  Work  and  Labor  done,  commenced  in  Justice's  Court. 

Conclusiveness  of  judgment,  as  plea  of  forme)-  recovery.  —  In  an  action  on  a 
simple  contract,  a  judgment  recovered  by  the  plaintiff  against  the  defendant  in  a 
former  action,  which  was  founded  on  a  separate  and  distinct  contract,  is  not  con- 
clusive as  a  plea  of  former  recovery,  because  the  plaintiff  might  have  embraced  in 
that  action  the  demand  on  which  his  second  suit  is  founded. 
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Appeal  from  the  Circuit  Court  of  Mobile. 

The  record  does  not  show  the  name  of  the  presiding  judge. 

Geo.  N.  Stewart  and  Alex.  McKinstry,  for  appellant. 
R.  &  O.  J.  Semmes,  contra. 

B.  F.  SAFFOLD, —  The  question  presented  is,  whether  a 
plaintiff's  right  to  recover  in  a  suit  on  a  simple  contract  is  im- 
paired or  prevented,  by  the  fact  that,  in  previous  litigation  be- 
tween the  parties,  on  separate  and  distinct  causes  of  action,  he 
might,  and  perhaps  ought  to,  have  had  the  matter  in  controversy 
included  and  adjudicated. 

The  appellee,  Castello,  had  three  several  contracts  with  the 
appellant :  one  prior  to  January  7,  1870,  for  work  done  by  him, 
and  completed ;  another,  between  the  10th  of  January  and  the 
20th  of  April,  1870,  under  which  he  over  seed  some  hands  for 
the  company  ;  and  the  third,  about  the  1st  of  May,  1870,  by 
which  he  hired  to  them  some  mules  and  carts.  On  the  8th 
day  of  June,  1870,  the  company  sued  Castello  to  recover  one 
hundred  dollars.  He,  pleading  his  first  demand  as  an  offset, 
recovered  a  judgment  for  $100.  On  the  17th  of  June,  1870, 
Castello  sued  the  company  on  his  third  contract,  confining  his 
complaint  and  evidence  exclusively  to  it.  He  recovered  judg- 
ment on  the  21st  of  June,  1870,  which  has  been  paid,  as  has 
been  the  other  above  mentioned.  On  the  same  day,  to  wit, 
the  17th  of  June,  1870,  he  commenced  this  suit  on  the  second 
contract  for  overseeing.  All  of  these  suits  were  commenced  in 
the  justice's  court,  whence  the  two  last  were  taken  by  appeal  to 
the  circuit  court. 

In  this  case,  the  company,  pleading  non  assumpsit,  payment, 
and  former  judgments  and  satisfaction,  insisted  that,  notwith- 
standing Castello  had  not  been  paid  in  full  for  his  services  as 
overseer,  he  ought  not  to  recover  in  this  suit,  because,  as  he 
might  have  embraced  the  cause  of  action  in  the  others,  the 
judgments  in  them  are  conclusive  that  Jie  did  do  so.  Judg- 
ment was  given  for  the  plaintiff. 

The  rule  governing  the  admissibility  and  effect  of  verdicts 
and  judgments  with  reference  to  the  matters  in  controversy,  is, 
that  the  judgments  of  courts  of  concurrent  jurisdiction  are  not 
admissible  in  a  subsequent  suit,  unless  they  are  upon  the  same 
matter  coming  in  question,  and  directly  upon  the  point ;  but, 
when  the  same  matter  is  directly  in  question  in  another  suit, 
and  the  judgment  in  the  former  suit  is  directly  upon  the  point, 
it  will  be,  as  a  plea,  a  bar,  or,  as  evidence,  conclusive.  2  Phil. 
Ev.  13.  Where  the  plaintiff  in  a  former  action  declared  on  a 
promissory  note,  and  for  goods  sold,  but,  upon  executing  a  writ 
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of  inquiry  after  judgment  by  default,  gave  no  evidence  on  the 
count  for  goods  sold,  the  judgment  was  not  a  bar  to  his  recover- 
ing for  the  goods  in  another  action,  because  there  were  distinct 
demands,  and  separate  counts  applicable  to  each.  If  the  plain- 
tiff had  given  any  evidence  at  all  on  the  count  for  goods  sold, 
and  the  judgment  had  included  this  with  the  rest  of  the  plain- 
tiff's demand,  the  judgment  might  then  have  been  pleaded  as  a 
judgment  recovered  upon  the  same  identical  causes  of  action. 
Seddon  v.  Tutop,  6  T.  R.  607.  See,  also,  Robbins  v.  Harrison, 
31  Ala.  160  ;  Shato  v.  Beers,  25  Ala.  449.  As  it  is  conceded 
that  the  subject  matter  of  this  suit  has  never  been  in  litigation 
before,  there  is  no  error  in  the  judgment. 

The  judgment  is  affirmed. 


Parker  &  Wife  v.  Dillard  &  Jones. 

Action  against  Husband  and  Wife  for  Goods  sold  and  delivered. 

Liability  of  husband,  and  of  wife's  statutory  separate  estate,  for  goods  bought  by 
wife.  —  Where  goods  are  purchased  by  the  wife,  consisting  partly  of  necessary 
household  supplies  and  partly  of  articles  intended  for  resale  by  her,  neither  her 
husband,  nor  her  statutory  separate  estate,  is  liable  for  the  latter  articles;  but  this 
does  not  discharge  or  affect  the  liability  which  the  statute  imposes  on  them  for  the 
necessaries.     Rev.  Code,  §  2376. 

Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  Jno.  D.  Cunningham. 

This  action  was  brought  by  the  appellees,  against  James 
Parker  and  his  wife,  Mrs.  T.  R.  Parker,  and  was  founded  on 
an  account  for  goods  sold  and  delivered  by  the  plaintiffs  to 
the  defendants  during  the  year  1870,  amounting  to  $257.84. 
The  complaint  averred,  that  the  goods  "  were  articles  for  the 
comfort  and  support  of  the  defendants'  household,  suitable  to 
the  condition  and  degree  in  life  of  their  family,  and  for  which 
the  husband  would  be  responsible  at  common  law  ;  "  and  it  spe- 
cifically described  certain  real  estate,  consisting  of  two  city  lots 
in  Montgomery,  which  were  alleged  to  belong  to  Mrs.  Parker's 
statutory  separate  estate,  and  against  which  a  judgment  of  con- 
demnation and  sale  was  sought,  as  well  as  a  personal  judgment 
against  the  husband.  "  On  the  trial,"  as  the  bill  of  exceptions 
states,  "  the  proof  showed  that  the  account  sued  on  was  for  fam- 
ily groceries,  purchased  from  the  plaintiffs  by  Mrs.  Parker  at 
different  times,  which  were  articles  of  comfort  and  support  of 
the  household,  suitable  to  the  degree  and  condition  in  life  of 
the  defendants'  family,  and  for  which  the  husband  would  be 
responsible  at  common  law  ;  also,  that  the  charges  for  said  arti- 
cles were  reasonable  and  fair,  and  the  account  unpaid ;  that 
said  defendants  were  husband  and  wife  at  the  time  of  said  pur- 
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chases,  and  that  the  property  described  in  the  complaint  was 
the  statutory  separate  estate  of  Mrs.  Parker.  There  was  proof, 
also,  that  said  goods  were  bought  by  Mrs.  Parker  partly  for 
the  purposes  of  trade,  she  being  at  the  time  engaged  as  a 
merchant  in  the  city  of  Montgomery,  and  were  placed  in  a 
store-room  in  the  house  in  which  she  and  her  husband  lived ; 
that  said  house  was  used  by  them  partly  as  a  dwelling-house, 
and  partly  as  a  store  in  which  she  carried  on  the  business  of 
merchandise ;  that  said  goods,  when  bought,  were  placed  in 
said  store-room,  and  some  of  them  were  sold  by  her,  and  the 
balance  was  consumed  by  the  family  ;  but  it  was  not  shown 
how  much  was  sold,  nor  how  much  was  consumed  by  the  fam- 
ily. The  proof  tended  to  show  that  said  goods  were  bought 
by  her  for  the  purposes  of  trade,  but  that  she  intended  to  use 
of  them,  as  she  subsequently  did,  whatever  was  necessary  for 
the  support  of  her  family  ;  and  it  Was  shown  that  the  plaintiffs 
had  no  notice  or  knowledge  of  her  intention  to  use  them  for  any 
other  purpose  than  family  consumption.  The  defendants  asked 
the  court  to  charge  the  jury,  in  writing,  that  if  they  believed, 
from  the  evidence,  that  the  defendant  T.  R.  Parker  was  a  mar- 
ried woman,  and  bought  from  the  plaintiffs  goods  for  the  pur- 
pose of  carrying  on  the  business  of  merchandise,  then  they  must 
find  for  the  defendants.  This  charge  the  court  refused  to 
give,  and  the  defendants  excepted  to  its  refusal."  The  refusal 
of  the  charge  asked  is  the  only  matter  now  assigned  as  error. 

Herbert  &  Murphey,  for  appellants. 

Arrington  &  Graham,  contra. 

BRICKELL,  J. — The  most  favorable  aspect  for  the  appel- 
lants, in  which  the  evidence  tended  to  present  the  case,  is,  that 
the  account  sued  on  was  contracted  partly  for  necessaries,  and 
partly  for  goods  purchased  to  be  resold  by  the  wife  as  a  trader. 
For  goods  purchased  by  the  wife,  not  for  "supplyirg  the  neces- 
sities of  her  family,  but  for  resale,  her  separate  estate  is  not 
chargeable  ;  nor  was  the  husband  liable  in  invituv  ,  at  common 
law,  for  goods  so  purchased  by  her.  But  when  a  debt  is  con- 
tracted partly  for  necessaries,  and  partly  in  the  purchase  of 
goods  for  resale,  neither  the  liability  of  the  hu  band,  nor  the 
statutory  liability  of  the  wife's  separate  estate  for  the  neces- 
saries, is  discharged,  because  there  is  not  a  liability  for  the 
goods  purchased  for  resale.  The  proposition  asserted  in  the 
charge  asked,  when  applied  to  the  evidence,  is,  that  the  ab- 
sence of  a  liability  for  the  goods  purchased  for  resale  discharged 
the  liability  for  necessaries.  The  charge  did  not  assert  a  cor- 
rect proposition,  and  was  properly  refused. 

The  judgment  of  the  city  court  is  affirmed. 


16  SUPREME   COURT 

[Blum  v.  Harrison.] 

Blum  v.  Harrison. 

Bill  in  Equity  to  enjoin  Sale  under  Mortgage,  and  to  compel  Entry 
of  Satisfaction  and  Cancellation  of  Mortgage. 

Purchase  by  wife  of  husband's  lands,  at  sale  by  assignee  in  bankruptcy.  — A  mar- 
ried woman,  owning  a  statutory  separate  estate,  may,  with  the  assent  of  her  hus- 
band, become  the  purchaser  of  his  lands  at  a  sale  made  by  his  assignee  in  bank- 
ruptcy, and  take  the  title  in  her  own  naue  ;  and  the  lands  so  purchased,  and  paid 
for  with  her  own  funds,  become  a  part  of  her  statutory  separate  estate. 

Appeal  from  the  Chancery  Court  at  Montgomery. 
Heard  before  the  Hon.  Adam  C.  Felder. 

P.  T.  Sayre,  for  appellant. 

Thos.  H.  Watts  and  Stone  &  Clopton,  contra. 

PETERS,  C.  J.  —  This  cause  depends  mainly  on  the  proofs, 
upon  which  the  learned  chancellor  based  his  decree  in  the  court 
below.  The  facts  which  are  material  to  the  merits  of  the  case 
made  in  the  bill  and  cross-bill,  and  which  are  not  controverted, 
are  these :  Jackson  Harrison  and  his  wife,  Susannah  H.  Harri- 
son, the  appellee  in  this  suit,  executed  their  joint  promissory 
note,  for  the  sum  of  $4,000,  dated  the  1st  day  of  January, 
1867,  and  payable  to  Edward  Blum,  the  appellant  in  this  suit, 
on  the  1st  day  of  January,  1868,  with  interest  from  the  date. 
Said  note  was  executed  at  Montgomery,  in  this  State  ;  and  for 
the  purpose  of  securing  the  payment  of  said  promissory  note, 
Harrison  and  his  wife  executed  a  mortgage  to  Blum,  on  certain 
lands  of  the  husband,  and  also  certain  lands  of  the  wife's  stat- 
utory separate  estate,  and  on  the  crops  of  corn  and  cotton  to  be 
raised  on  certain  of  the  mortgaged  premises  during  the  year 
1867.  This  mortgage  contained  a  stipulation  that,  upon  a  sale 
of  the  crops  included  in  the  mortgage,  the  proceeds  of  such  sale 
should  be  applied,  first,  to  the  payment  of  the  expenses  of  the 
sale  under  the  mortgage  upon  its  forfeiture,  and  next  to  the 
payment  of  the  mortgage  debt.  Of  the  crop  mentioned  in  the 
mortgage,  there  were  forty-six  bales  of  cotton  delivered  to 
Blum,  and  a  receipt  given  for  the  same  to  "  S.  H.  Harrison," 
which  is  dated  February  29,  1868.  These  are  the  initials  of 
Mrs.  Harrison's  name,  and  the  receipt  recites  that  the  cotton 
was  received  "  of  S.  H.  Harrison."  This  cotton  was  sold  by 
Blum,  on  the  4th  day  of  March,  1868,  and,  after  deducting  the 
expenses  of  the  sale,  commissions,  and  insurance,  it  brought  the 
sum  of  $4,711.07,  which  exceeded  the  amount  due  upon  the 
note  secured  by  the  mortgage,  by  several  hundred  dollars. 
But,  with  the  knowledge  of  the  husband  of  Mrs.  Harrison,  who 
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was  also  a  party  to  the  mortgage,  and  to  the  note  which  it  was 
given  to  secure,  the  moneys  accruing  from  the  sale  of  said  forty- 
six  bales  of  cotton  were  applied  to  the  payment  of  debts  which 
said  husband  of  Mrs.  Harrison  owed  to  Blum,  or  the  firm  of 
which  he  was  a  partner,  except  the  sum  of  f>  ,  which  was 
applied  as  a  credit  on  the  mortgage  note  for  $4,000.  There  is 
no  sufficient  proof  that  Mrs.  Harrison  had  any  notice  of  this 
application  of  these  funds,  or  acquiesced  in  it.  The  mortgage 
contained  a  power  of  sale  in  favor  of  Blum,  and  after  the  ma- 
turity of  the  mortgage  debt,  he  advei'tised  the  lands  for  sale 
under  this  power  in  the  mortgage.  Thereupon,  Mrs.  Harrison 
filed  her  bill  in  this  case,  to  restrain  said  sale,  and  to  compel 
Blum  to  acknowledge  satisfaction  of  the  debt,  and  to  surrender 
the  mortgage,  and  have  the  same  cancelled  as  paid  in  full. 

The  bill  also  alleges  that  Harrison,  the  husband  of  the  com- 
plainant, filed  his  petition  to  be  declared  a  bankrupt,  in  the 
proper  court  for  that  purpose,  on  the  28th  day  of  February, 
1868 ;  that  the  lands  belonging  to  him  were  surrendered  in 
bankruptcy,  and  sold  by  the  assignee,  and  purchased  by  Mrs. 
Harrison  at  the  assignee's  sale  ;  and  that  she  had  thus  become 
the  owner  of  all  the  lands  conveyed  in  said  mortgage.  The 
assignee's  deed  bears  date  January  16,  1869 ;  and  under  this 
deed,  and  in  her  own  right,  she  claims  all  the  lands  conveyed 
in  the  mortgage  as  her  statutory  separate  estate.  The  bill 
was  filed  on  the  27th  day  of  January,  1869,  and  the  prayer  was 
for  an  injunction  against  Blum,  to  stay  the  sale  under  the 
mortgage  ;  and  that  the  mortgage  debt  be  decreed  to  be  paid 
and  satisfied,  and  that  the  note  and  mortgage  be  cancelled  and 
delivered  up  to  complainant,  and  for  general  relief. 

The  defendant  Blum  answers  the  bill,  and  sets  up  in  his  an- 
swer, by  way  of  cross-bill,  that  Jackson  Harrison,  the  husband 
of  Mrs.  Harrison,  consented  to  the  application  of  the  proceeds 
of  the  forty-six  bales  of  cotton  to  the  payment  of  other  debts 
than  the  debt  secured  in  the  mortgage  ;  and  that  the  mortgage 
debt,  either  in  part  or  whole,  was  contracted  for  family  sup- 
plies ;  and  he  denies  the  full  payment  of  the  mortgage  debt, 
and  insists  upon  his  right  to  sell  the  lands  mentioned  in  the 
mortgage,  under  his  power  of  sale,  so  far  at  least  as  that  por- 
tion which  belonged  to  Jackson  Harrison  was  concerned.  Har- 
rison also  answered  his  wife's  bill,  and  admitted  all  its  essential 
allegations.  Mrs.  Harrison  and  her  husband  both  answer  the 
cross-bill,  and  deny  that  the  mortgage  debt  is  unpaid,  and  that 
Harrison  assented  to  the  application  of  the  proceeds  of  the 
forty-six  bales  of  cotton  as  made  by  Blum,  and  shown  in  his 
cross-bill.  And  Mrs.  Harrison  also  denies  that  she  had  any 
knowledge  of  such  application,  or  that  she  ever  consented  to  it. 
She  also  demurs  to  the  cross-bill  for  want  of  equity. 

vol.  n.  2 
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There  was  some  evidence  taken  on  both  'sides.  The  cause 
was  heard  on  the  bill  and  answers,  cross-bill,  exhibits,  agree- 
ment of  counsel,  and  proofs ;  and  the  chancellor  decreed  the  re- 
lief asked  in  the  original  bill  filed  by  Mrs.  Harrison,  by  enjoin- 
ing the  sale  under  the  mortgage,  and  ordering  the  note  and 
mortgage  to  be  given  up  and  cancelled,  and  taxed  Blum  with 
all  the  costs.  From  this  decree  Blum  appeals  to  this  court; 
and  here  assigns  the  decree  in  the  court  below  as  error. 

A  married  woman,  in  this  State,  owning  a  statutory  separate 
property,  is  only  liberated  from  the  common  law  disabilities 
imposed  by  marriage,  to  the  extent  allowed  by  our  statute  reg- 
ulating the  estate  of  the  wife.  Wilkinson  v.  Cheatham,  45 
Ala.  337.  Her  disabilities,  such  as  the  law  makes  them,  are 
imposed  for  her  protection,  and  not  for  her  injury.  But,  at 
common  law,  she  could  not  bind  herself  personally  by  contract 
during  her  coverture,  except  as  to  her  separate  estate.  Jackson 
v.  Vanderheyden,  17  Johns.  167  ;  King  §■  Barnes,  AdmWs,  v. 
Mosely,  5  Ala.  610,  612,  613.  And  under  our  statute,  her 
property  vests  in  the  husband  as  her  trustee,  who  has  the  right 
to  manage  and  control  the  same,  and  appropriate  the  reuts,  in- 
come, and  profits  thereof  as  he  may  choose,  except  to  the  pay- 
ment of  his  own  debts.  Rev.  Code,  §  2372.  He  may  then 
reinvest  it,  or  permit  her  to  do  so,  as  he  may  think  fit,  if  it 
consists  in  money,  or  has  been  reduced  to  money.  The  mode 
of  reinvestment  is  not  prescribed  by  the  statute.  Then,  the 
parties  may  select  any  legal  mode  that  may  suit  them ;  that  is, 
the  husband  may  make  the  investment,  as  the  trustee  of  the 
wife,  for  her  benefit,  or  permit  her  to  make  the  investment  for 
herself.  Rev.  Code,  §  2374.  Then,  the  wife's  purchase  of 
the  husband's  lands  conveyed  in  the  mortgage,  at  the  bank- 
rupt's sale,  was  an  investment  of  her  funds  in  that  way  ;  and 
as  this  was  done  with  the  knowledge  of  the  husband,  and  with 
funds  he  had  the  right  to  control,  and  to  use  for  her  benefit,  it 
will  be  presumed  that  it  was  done  with  her  assent.  In  this 
view  of  the  law,  the  deed  of  the  assignee  in  bankruptcy  vested 
in  Mrs.  Harrison  the  title  to  all  the  lands  conveyed  in  the 
mortgage  ;  and  if,  at  the  date  of  her  purchase  at  the  bankrupt 
sale,  to  wit,  the  16th  day  of  January,  1869,  the  mortgage  debt 
was  really  paid,  as  she  insists,  then  her  title  was  unincumbered 
by  the  mortgage. 

Whether  the  mortgage  was  paid  or  not,  is  a  question  of  fact 
rather  than  of  law,  to  be  settled  by  the  proofs.  The  evidence  of 
the  mortgage  shows  that  the  cotton  crop  of  1867  was,  by  agree- 
ment between  Mrs.  Harrison,  her  husband,  and  Blum,  appro- 
priated to  the  payment  of  the  mortgage  debt.  Blum'  s  receipt 
shows  this  cotton  was  received  by  him  from  Mrs.  Harrison,  and 
not  from  her  husband.     The  mortgage  debt  was  the  only  one 
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that  he  had  any  claim  on  her,  legal  or  moral,  to  pay  ;  and  she 
and  her  husband  both  positively  testify,  upon  oath,  that  the 
forty-six  bales  of  cotton  were  delivered  for  this  purpose ;  and 
it  is  admitted  by  Blum  that  the  price  realized  from  the  cotton 
was  more  by  several  hundred  dollars  than  the  mortgage  debt. 
It  is  true  that  Blum  denies  this  ;  but  the  recitals  of  the  mort- 
gage and  the  receipt  for  the  cotton  tend  strongly  against  his 
denial,  and  Harrison  flatly  contradicts  him.  I  cannot  say  that 
the  testimony  of  the  Loebs  overturns  this  contradiction.  It  is 
not  above  suspicion  that  it  was  Blum's  purpose  to  transfer  as 
much  of  the  insolvent  husband's  debts  as  possible  to  the  wife's 
shoulders  ;  and  the  Loebs  seem  to  have  been  not  unwilling  to 
help  him  ;  and,  as  usual,  the  woman  being  the  weaker  party,  is 
driven  into  a  corner,  to  be  fleeced  for  the  husband's  benefit. 
The  law  forbids  this.  Her  property  is  secured  to  her,  to  be 
used  for  her  own  benefit,  and  the  husband  and  his  creditors 
have  no  right  to  divert  it  from  this  just  purpose,  save  to  apply 
it  to  the  support  of  herself  and  her  family,  which  may  include 
the  husband  himself.  Rev.  Code,  §§  2372,  2374,  2376.  The 
law  requires  of  him,  as  her  trustee,  a  "  discreet  and  proper 
management  of  her  estate,"  else  he  is  subject  to  removal.  Rev. 
Code,  §  2383.  And  those  who  attempt  to  use  him,  when  deal- 
ing with  his  wife's  property,  for  purposes  beyond  his  powers, 
have  little  right  to  complain  if  they  fail.  I  think,  therefore, 
that  the  evidence  in  proof  of  the  satisfaction  of  the  mortgage 
debt  was  correctly  understood  and  interpreted  by  the  learned 
chancellor  in  the  court  below, 

The  decree  of  the  court  below  is,  therefore,  affirmed  with 
costs. 

Beyer  &  Co.  v.  Bush  &  Sons. 

Trover  for  Conversion  of  Cotton  Bales. 

1 .  Lien  of  factor  in  Mobile  for  purchase  money  of  cotton  sold.  —  In  Mobile,  a  factor 
who  sells  cotton  for  cash  has  a  statutory  lien  for  the  payment  of  the  purchase 
money  (Rev.  Code,  §§  1164,  1167),  which  continues  for  fifteen  days  from  the  time 
he  gives  a  "  final  order  "  for  delivery  to  the  purchaser,  and  is  superior  to  the  title 
of  a  sub-purchaser  who  buys  it  before  the  expiration  of  the  fifteen  days. 

2.  When  trover  lies  in  favor  of  factor.  —  A  factor  in  Mobile,  having  a  statutory 
lien  for  the  unpaid  purchase  money  of  cotton  sold  by  him  (Rev.  Code,  §§  1164, 
1167),  may  maintain  trover  for  its  conversion  by  a  sub-purchaser,  who  refuses  to 
deliver  it  on  demand. 

Appeal  from  the  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  John  Elliott. 

A.  R.  Manning,  for  appellants. 

J.  L.  Smith,  contra. 
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B.  F.  SAFFOLD,  J.  — The  suit  was  trover,  brought  by 
the  appellees  against  the  appellants,  for  the  conversion  of  two 
bales  of  cotton.  Judgment  was  rendered  for  the  plaintiffs, 
under  the  charge  of  the  court. 

The  plaintiffs,  as  cotton  factors  in  Mobile,  sold  the  cotton  to 
a  broker,  who  was  buying  for  Stanard  &  Brother.  They 
first  gave  to  the  broker  what  is  called  a  "  concentration  and 
examination "  order,  under  which,  by  virtue  of  regulations 
adopted  by  the  "  Mobile  Board  of  Trade,"  a  corporation  of 
which  all  the  parties  concerned  in  this  transaction  were  mem- 
bers, he  was  enabled,  without  change  of  title  or  ownership,  to 
transfer  the  cotton  from  the  warehouse  to  a  cotton  press. 
There  it  was  examined  and  reweighed,  to  see  if  it  corresponded 
sufficiently  with  the  terms  of  sale.  Having  been  found  to  do 
so,  the  plaintiffs  then  gave  a  "  final  order,"  or  delivery  order 
proper,  for  it  to  the  purchaser,  which  had  the  effect  of  passing 
the  title.  Stanard  &  Brother  thus  obtained  it,  and,  without 
having  paid  for  it,  sold  it  to  the  defendants,  receiving  payment 
from  them.  After  this,  but  within  fifteen  days  from  their  sale 
to  the  broker,  the  plaintiffs  demanded  the  cotton  of  the  de- 
fendants, because  they  had  not  been  paid  for  it.  This  de- 
mand was  refused,  and  the  defendants  appropriated  it  to  their 
own  use.  The  regulations  referred  to  provide,  that  when  the 
"  final  order "  is  given,  the  factor,  or  seller,  shall  have  the 
right  to  demand  immediate  payment.  The  court  charged,  in 
effect,  that  the  plaintiffs  had  a  lien  on  the  cotton,  and  were 
entitled  to  recover. 

Section  1164  of  the  Revised  Code  embodies  two  statutes : 
one  of  February  10th,  1852,  "  No  cotton,  sold  by  commission 
merchants  to  brokers  or  buyers,  shall  be  considered  as  deliv- 
ered, and  the  ownership  given  up,  until  the  same  is  fully  paid 
for."  The  other,  of  February  6th,  1858,  "  When  a  contract 
for  the  sale  of  cotton  is  made  in  the  city  of  Mobile,  by  a  factor, 
the  contract  is  complete,  and  the  title  to  the  cotton  vests  in  the 
purchaser,  when  the  cotton  itself,  or  an  order  for  it  on  any 
warehouseman  with  whom  it  is  stored,  is  delivered  to  the  pur- 
chaser, his  broker,  or  agent,  and  not  before ;  but  such  cotton 
is  subject  to  the  lien  of  the  seller,  hereinafter  provided,"  &c. 
The  lien  provided  is  contained  in  R.  C.  §  1167  :  "  When  a  con- 
tract is  made  in  the  city  of  Mobile,  by  a  factor,  for  the  sale  of 
cotton,  and,  by  the  general  usage  of  the  trade  in  that  city,  it 
is  considered  a  sale  for  cash,  but  by  such  usage  the  purchaser, 
his  broker,  or  agent,  is  allowed  a  reasonable  time  to  examine, 
reweigh,  and  resample  such  cotton  before  paying  for  it,  the 
seller  shall  have  a  lien,  and  a  lien  is  hereby  given  him  on 
such  cotton,  for  the  purchase  money  ;  which  lien  is  paramount 
to  any  sale  or  transfer  of  the  cotton  by  such  purchaser,  and 
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shall  continue  for  fifteen  days  from  the  time  when  the  cotton, 
or  an  order  for  its  delivery  on  any  warehouseman  with  whom 
it  was  stored,  was  delivered  to  the  purchaser,  his  factor,  or 
agent,  and  no  longer." 

1.  By  these  laws,  the  lien  is  to  commence  with  the  acquisi- 
tion of  the  title  by  the  purchaser,  when  the  cotton  is  sold  in 
Mobile.  The  "  final  order  "  of  the  regulations  is  such  a  one 
as  the  statute  declares  shall  have  the  effect  to  vest  the  title  in 
the  purchaser.  The  regulations  of  the  "  Board  of  Trade " 
were  made  in  view  of  the  statute,  and,  as  there  is  no  conflict 
between  them,  it  cannot  be  held  that  they  were  intended  to 
limit  or  supersede  the  lien  by  contract.  There  could  be  no 
sale  of  cotton  to  a  subsequent  purchaser,  by  the  broker,  on  a 
"  concentration  and  examination  order."  The  lien  arises  only 
on  the  passage  of  the  title  from  the  vendor  to  the  vendee. 

2.  The  action  of  trover  will  lie,  because  the  statute  (R.  C. 
§  1168)  expressly  provides,  that  the  seller,  having  the  lien, 
may  take  possession  of  the  cotton,  and  sell  it  at  private  sale, 
and  apply  the  proceeds  to  the  payment  of  the  purchase  money 
due  to  him  therefor.  A  sufficient  property  in  the  goods,  and 
a  right  to  their  immediate  possession,  existed  in  the  plaintiffs. 
1  Chit.  Plead.  148-49 ;  Gifford  v.  Ford,  5  Vermont,  532 ; 
Ripley  v.  Dottier,  6  Shepley,  382 ;  Willard  v.  Rice,  11 
Metcalf,  493.  The  lien  is  not  merely  an  equitable  right,  to  be 
enforced  by  equitable  remedy.  It  is  more  akin  to  the  right  of 
a  mortgagee  of  personal  property.  There  was  no  error  in  the 
charge  of  the  court. 

The  exception  taken  to  evidence,  if  sustained,  could  not  vary 
the  result  from  the  facts  agreed  to  by  both  parties. 

The  judgment  is  affirmed. 


Stoddard  &  Co.  v.  Davis  &  Co. 

Action  on  Promissory  Note,  by  Payee  against  Makers. 

1 .  Variance  between  summons  and  complaint.  —  A  variance  between  the  sum- 
mons and  complaint,  when  an  available  defect,  is  proper  matter  for  a  plea  in  abate- 
ment to  the  summons  only,  and  not  for  a  motion  to  strike  the  complaint  from  the 
files- 

2.  Motion  to  strike  complaint  from  files.  —  A  motion  to  strike  the  complaint  from 
the  files,  when  well-grounded,  must  be  made  within  the  time  allowed  for  filing  pleas 
in  abatement. 

Appeal  from  the  Circuit  Court  of  Tallapoosa. 
Tried  before  the  Hon.  L.  B.  Strange. 
This  action  was  brought  by  the  appellants,  suing  as  partners ; 
was  founded  on  a  promissory  note  for  $217.73,  dated  September 
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6,  1860,  and  payable  six  months  after  date ;  and  was  com- 
menced on  February  4,  1870.  The  complaint  described  the 
defendants  as  "  William  C.  Davis  and  Thomas  L.  Scott,  late 
merchants  and  partners,  trading  under  and  using  the  name  and 
style  of  W.  C.  Davis  &  Co. ; "  while  in  the  marginal  statement 
of  the  parties'  names  they  were  designated  as  "  W.  C.  Davis  & 
Co.,"  and  in  the  summons  their  individual  names  only  were 
stated,  without  the  addition  of  any  other  descriptive  words.  A 
general  appearance  was  entered  for  the  defendants  at  the  Sep- 
tember term,  1870.  At  the  September  term,  1872,  as  appears 
from  the  bill  of  exceptions,  the  defendants  moved  the  court  to 
strike  the  complaint  from  the  files,  "  on  the  ground  that  it  was 
a  departure  in  pleading  from  the  summons."  The  court  sus- 
tained the  motion,  and  the  plaintiffs  were  thereby  compelled  to 
take  a  nonsuit,  with  a  bill  of  exceptions.  This  ruling  of  the 
court  below  is  the  only  matter  assigned  as  error. 

E.  G.  Richards,  for  appellants. 

W.  H.  Barnes,  contra. 

BRICKELL,  J. —  Under  the  statutes  of  this  State,  judg- 
ments, bonds,  covenants,  or  promises  in  writing  of  any  descrip- 
tion whatever  binding  a  partnership,  are  several  as  well  as  joint ; 
and  an  action  on  them  may  be  prosecuted  against  the  partner- 
ship, by  its  common  or  firm  name,  or  against  any  one  or  more 
of  the  partners.  Rev.  Code,  §§  2538-39.  In  this  case,  the 
complaint  is  against  the  defendants  individually,  describing 
them  as  "late  partners ;"  and  it  discloses  that  it  is  founded  on 
a  promissory  note  made  by  the  partnership.  The  summons 
issues  against  the  partners  in  their  individual  names,  not  de- 
scribing them  as  late  partners.  The  omission  so  to  describe 
them  is  not  such  a  variance,  or  departure  from  the  complaint, 
as  would  have  authorized  the  rejection  of  a  declaration  prior  to 
the  Code.  Then,  a  declaration  would  not  be  stricken  from  the 
files,  unless  there  was  in  it  a  total  departure,  or  a  radical  vari- 
ance from  the  writ ;  such  as  a  change  of  the  form  or  cause  of 
action,  or  a  change  of  parties.  Taylor  v.  Morrison,  21  Ala.  728 ; 
Smith  v.  Wiley i  19  Ala.  216;  Sexton  v.  Rone,  7  Ala.  829. 
Under  the  Code,  a  motion  to  strike  the  complaint  from  the  files, 
because  of  a  variance  between  it  and  the  summons,  should  not 
be  entertained.  If  such  a  variance  is  an  available  defect,  the 
defect  is  not  in  the  complaint,  which  must  always  precede  the 
summons ;  but  it  is  in  the  summons,  and  is,  therefore,  proper 
matter  for  a  plea  in  abatement  to  the  summons  only. 

2.  The  motion  was  entirely  too  late,  if  it  had  been  well 
grounded.     The  defendants  had  appeared  to  the  action,  with- 
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out  objection,  and  two  years  thereafter  interposed  the  motion. 
Such  objections  must  be  made  within  the  time  allowed  for  fil- 
ing pleas  in  abatement.     If  not  made  within  that  time,  all  de- 
fects they  can  reach  must  be  regarded  as  waived. 
The  judgment  of  nonsuit  is  set  aside,  and  the  cause  remanded. 


Hollingsworth  v.  Chapman. 

Motion  to  strike  Bill  of  Exceptions  from  Record,  and  for  Continuance 
on  suggestion  of  Appellant'1  s  Insanity. 

1 .  Practice  on  motion  to  strike  out  bill  of  exceptions. —  When  a  bill  of  exceptions  is 
incorporated  in  the  transcript  by  the  clerk,  and  appears  to  be  regular  on  its  face,  it 
cannot  be  struck  out  on  motion,  supported  by  affidavits,  on  the  ground  that  it  was 
not  signed  by  the  presiding  judge  on  the  trial.  If  the  record  has  been  improperly 
made  up  in  the  court  below,  it  must  be  corrected  in  that  court,  and  the  amended 
record  brought  up  by  certiorari. 

2.  Practice  on  suggestion  of  appellant's  insanity.  —  On  suggestion  to  this  court, 
supported  by  affidavits,  that  the  appellant  has  become  insane  since  the  appeal  was 
sued  out,  but  no  inquisition  of  lunacy  has  been  held,  the  cause  will  be  continued, 
to  afford  an  opportunity  for  such  inquisition. 

Appeal  from  the  Circuit  Court  of  Limestone. 

Tried  before  the  Hon.  James  S.  Clark. 

The  appellee  in  this  case  moved  to  strike  from  the  record  the 
bill  of  exceptions,  which  had  been  incorporated  in  the  tran- 
script by  the  clerk,  on  the  ground  that  it  was  not  signed  by  the 
presiding  judge  at  the  trial ;  and  he  also  suggested  to  the  court 
that  the  appellant  had  become  insane  since  the  appeal  in  this 
case  was  sued  out,  and  asked  that  the  cause  might  be  continued 
until  the  next  term,  in  order  that  proceedings  might  be  insti- 
tuted to  have  him  declared  a  lunatic.  Affidavits  were  sub- 
mitted on  each  of  these  motions. 

Watts  &  Troy,  for  the  motions. 

L.  Pryor  and  R.  A.  McClellan,  contra. 

PETERS,  C  J.  —  In  this  case,  the  appellee  moves  this 
court  to  suppress  and  strike  from  the  record  the  paper  therein 
purporting  to  be  the  bill  of  exceptions.  The  transcript  of  the 
record  filed  in  this  court  is  regularly  certified  by  the  clerk  of 
the  court  from  which  the  appeal  is  taken,  to  be  "  a  full  and 
complete  transcript  of  the  record  and  proceedings  of  the  circuit 
court  in  a  cause  therein  pending,  wherein  Reuben  Chapman 
was  plaintiff,  and  Jack  Hollingsworth  defendant."  This  certi- 
ficate is  in  proper  form,  and  authenticated  by  the  signature  of 
the  clerk  and  the  seal  of  the  court,  as  required  by  the  Code. 
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Rev.  Code,  §  3492.  In  the  transcript  thus  sent  up  to  this 
court  is  a  bill  of  exceptions,  which  is  certified  as  a  part  of  the 
record  by  the  clerk  as  above  stated.  Upon  the  face  of  this 
bill  of  exceptions,  it  is  perfectly  regular.  It  purports  to  have 
been  signed  by  the  presiding  judge,  and  dated  on  the  day  of 
the  trial  of  the  cause  in  the  court  below,  as  required  by  law. 
This  is  not  denied  by  the  appellee;  but  he  seeks  to  base  his 
motion  on  numerous  affidavits,  which  go  to  •  contradict  this  re- 
cital of  the  transcript  of  the  record  filed  in  this  court.  Can 
this  be  done  ?  We  think  not.  This  is  an  attempt  to  correct 
the  transcript  in  this  court  by  parol.  What  is  found  in  the 
authenticated  transcript  of  the  record  in  the  court  below  must 
be  taken  to  be  true.  Carroll  v.  Pathkiller,  3  Porter,  179 ; 
Dozier  v.  Joyce,  8  Porter,  303  ;  Deslonde  £  James  v.  Barring- 
ton's  Heirs,  29  Ala.  92  ;  Beverly  v.  Stephens,  17  Ala.  701.  If 
the  record  is  inaccurate,  or  incomplete,  its  deficiencies  must  be 
amended  by  certiorari  to  the  court  below.  Rule  11,  Rev.  Code, 
p.  817.  If  the  record  needs  amendment,  it  must  be  done  by 
the  court  below,  and  when  so  amended  and  corrected,  the  ap- 
pellee is  entitled  to  a  certiorari.  Judson  v.  JJslava,  Minor,  71 ; 
Brown  $  Parsons  v.  Tarver,  Minor,  370;  Townsend  v.  Jeffries, 
24  Ala.  329. 

No  judgment  is  intended  to  be  intimated  in  this  opinion,  as 
to  the  power  of  the  court  below  to  amend  the  record  in  this 
case,  or  as  to  the  right  to  have  the  amendment  made  as  con- 
tended for  in  this  court.  These  questions  are  purposely  left 
open  for  the  determination  of  the  court  below  in  the  first  in- 
stance. 

The  motion  to  strike  out  the  bill  of  exceptions  is  denied, 
with  costs. 

2.  On  the  motion  for  continuance,  the  proofs  are  sufficient 
to  show  probable  grounds  for  the  insanity  of  the  appellant ;  and 
if  this  insanity  had  been  regularly  ascertained  and  declared, 
upon  an  inquisition  of  lunacy,  by  the  judge  of  probate  of  the 
proper  county,  we  would  follow  the  practice  settled  in  the  case 
of  Ex  parte  Northington,  37  Ala.  496.  This  would  justify  the 
appointment  of  an  attorney  for  the  appellant  by  this  court,  to 
guard  his  interests  and  rights  in  the  present  suit.  But  the 
legal  ascertainment  of  the  insanity  of  the  appellant  has  not 
been  made,  and  might  not  be  successfully  made  when  attempted. 
This  court  would  have  no  authority  to  appoint  an  attorney  for 
him,  without  this.  In  this  anomalous  condition  of  the  case,  we 
think  the  continuance  ought  to  be  allowed.  It  is,  therefore, 
granted. 

Beickell,  J.,  not  sitting,  having  been  of  counsel  for  the 
appellee. 
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Western  Railroad  Company  v.  Rembert. 

Trover  against  Common  Carrier,  for  Conversion  of  Goods  sold  for  Non- 
payment of  Freight, 

Sale  of  goods  by  common  carrier,  for  non-payment  of  freight  and  charges.  — When 
goods  are  delivered  by  a  common  carrier  at  their  place  of  destination,  and  are  not 
taken  out  of  his  custody  by  the  consignee  within  sixty  days,  if  they  are  of  a  perish- 
able character  (or  ninety  days,  if  not  perishable),  they  may  be  advertised  and  sold 
by  him,  for  non-payment  of  freight  and  charges,  "  after  thirty  days'  notice"  (Rev. 
Code,  §§  1884-85);  and  he  is  not  required  to  wait  until  the  expiration  of  the  sixty 
or  ninety  days,  as  the  case  may  be,  before  advertising  the  sale.  (Brickell,  J., 
dissenting.) 

Appeal  from  the  City  Court  of  Montgomery. 
Tried  before  the  Hon.  John  D.  Cunningham. 

H.  C.  Semple,  for  appellant. 

Arrington  &  Graham,  contra. 

B.  F.  SAFFOLD,  J.  —  The  suit  is  trover  by  the  appellee 
against  the  appellant,  for  the  conversion  of  certain  goods,  in 
the  premature  sale  of  them  by  the  defendant,  as  a  common  car- 
rier, for  the  non-payment  of  the  freight  and  the  charges  due 
thereon.  The  defence  is,  that  they  were  sold  according  to  law. 
The  issue  requires  a  construction  of  sections  1884  and  1885  of 
the  Revised  Code. 

Section  1884,  in  substance,  provides  that,  when  goods  are 
delivered  at  their  point  of  destination,  "  and  remain  for  the 
space  of  sixty  days  after  the  delivery  of  such  freight,  without 
being  taken  out  of  the  care  of  such  common  carrier,  the  same, 
if  it  be  of  a  perishable  character,  may  be  advertised  and  sold 
after  thirty  days'  notice,"  &c.  Section  1885  is  as  follows  :  "  If 
such  freight  is  not  of  a  perishable  character,  and  remains  at  its 
point  of  destination  ninety  days  after  its  delivery,  it  may  be 
advertised  and  sold  as  provided  in  the  preceding  section.  Be- 
fore a  sale  under  this  or  the  preceding  section,  such  common 
carrier  must,  within  thirty  days  after  the  delivery  of  the 
freight,  or  ten  days  prior  to  the  sale,  give  notice  to  the  owner 
or  consignee,  demanding  payment  of  freight  and  charges  due 
thereon,  if  they  or  either  of  them  reside  at  such  place  of  des- 
tination ;  but,  if  neither  of  them  so  resides,  it  shall  not  operate 
to  prevent  the  sale." 

The  goods  in  question,  which  were  not  of  a  perishable  nat- 
ure, were  ready  for  delivery,  and  the  plaintiffs  notified  of  it, 
on  the  7th  of  April,  1871.  At  the  same  time  demand  was  made 
for  payment  of  the  charges  and  freight,  which  was  not  com- 
plied with.     The   defendants,   after   advertisement   for   sixty 
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days,  sold  the  goods,  on  the  7th  of  July,  1871,  and  tendered 
the  proceeds,  deducting  the  freight  and  other  charges,  but  the 
plaintiff  refused  to  receive  it.  The  court  ruled,  that  ninety 
days  must  elapse  before  any  steps  towards  effecting  the  sale 
could  be  taken. 

The  letter  of  the  sections  will  admit  of  this  interpretation. 
But  it  will  also  allow  another,  which  seems  to  be  more  con- 
formable to  the  purpose  and  spirit  of  the  law.  Freight,  not  of 
a  perishable  character,  remaining  at  its  point  of  destination 
ninety  days  after  its  delivery,  may  be  advertised  and  sold,  as 
provided  in  the  preceding  section.  The  section  referred  to  di- 
rects that  freight  of  a  perishable  character,  remaining  sixty 
days  after  delivery,  &c,  may  be  advertised  and  sold  after 
thirty  days'  notice.  The  purpose  of  the  law  was  to  enable  the 
carrier,  after  performing  his  duty  of  carriage,  to  be  released 
from  responsibility  within  a  reasonable  time,  without  detriment 
to  the  owner  or  consignee.  Sixty  days  in  the  one  case,  and 
ninety  in  the  other,  was  considered  a  sufficient  time  for  both 
parties.  The  thirty  days'  notice  of  the  sale  was  intended  to 
prevent  a  sacrifice  of  the  goods,  and  had  no  other  reference  to 
their  retention  by  the  carrier.  As  the  goods  ought  to  be  taken 
away  as  soon  as  practicable,  it  is  more  important  to  the  owner 
or  consignee  to  know  when  they  arrived ;  yet  he  is  only  al- 
lowed ten  days'  notice  prior  to  the  sale,  which  is  twenty  days 
after  the  advertisement  has  been  commenced.  During  all  the 
time  of  their  retention,  up  to  the  day  of  sale,  he  may  be  re- 
quired, under  R.  C  §  1886,  to  pay  insurance  effected  by  the 
carrier,  besides  the  additional  storage  and  incidental  expenses. 
No  advantage  of  time  was  intended  to  be  secured  to  him  in  the 
period  allotted  to  the  advertisement,  beyond  its  direct  effect  in 
benefiting  the  sale.  Our  interpretation  of  the  sections  is,  that 
the  sale  may  be  made  at  any  time  after  the  sixty  or  ninety 
days,  as  the  case  may  be,  provided  the  proper  thirty  days'  no- 
tice has  been  given. 

The  judgment  is  reversed,  and  the  cause  remanded. 

BRICKELL,  J.,  dissenting. 

McDonald's  Administrator  v.  McDonald's  Cred- 
itors. 

Partial  Settlement  of  Insolvent  Estate. 

Conclusiveness  of  probate  decree.  —  A  decree  of  the  probate  court,  rendered  on 
the  final  settlement  of  the  accounts  of  the  administrator  in  chief  of  an  insolvent 
estate,  is  conclusive  on  him,  as  to  the  assets  returned  by  him  as  the  property  of  the 
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estate  ;  and  if  he  is  continued  in  office,  as  the  administrator  of  the  insolvent  estate, 
he  cannot  be  allowed,  on  a  subsequent  settlement  with  the  creditors,  to  show  that  a 
note  for  money  loaned,  payable  to  himself  as  administrator  in  chief,  and  which  he 
had  returned  on  his  former  settlement  as  the  property  of  the  estate,  was  so  re- 
turned by  mistake,  and  in  fact  belonged  to  himself. 

Appeal  from  the  Probate  Court  of  Limestone. 

In  the  matter  of  the  insolvent  estate  of  Jonathan  McDonald, 
deceased,  on  partial  settlement  of  the  accounts  of  Elijah  M. 
Hussey,  the  administrator  de  bonis  non.  The  facts  are  stated 
in  the  opinion  of  the  court  as  fully  and  clearly  as  they  can  be 
gathered  from  the  record. 

Wm.  H.  Walker,  for  the  appellant. 

Houston  &  Pryor,  contra. 

PETERS,  C.  J.  —  In  this  case,  the  assignment  of  error  is 
so  very  general,  that  I  find  it  quite  difficult  to  catch  with  dis- 
tinctness the  question  intended  to  be  presented  on  the  bill  of 
exceptions.  The  only  error  assigned  is,  "  The  court  below 
erred  as  shown  by  the  bill  of  exceptions."  I  infer  from  the 
record,  that  the  appellant,  Hussey,  was  the  administrator  in 
chief  of  the  estate  of  Jonathan  McDonald,  deceased ;  that 
McDonald's  estate  was  regularly  declared  insolvent,  and  that 
upon  this  Hussey  made  final  settlement  of  his  administration  in 
chief,  and  was  continued  by  the  court  as  administrator  of  said 
estate  unadministered.  Rev.  Code,  §  2194.  As  administrator 
de  bonis  non  thus  appointed,  he  proceeded  to  make  a  partial 
settlement  and  distribution  of  the  insolvent  estate.  On  this 
settlement  with  the  court,  he  "  asked  to  be  allowed  a  credit 
for  the  amount  "  of  a  certain  promissory  note,  made  by  Mary 
B.  McDonald  and  others,  which  was  in  these  words :  "  One 
day  after  date,  I  promise  to  pay  E.  M.  Hussey,  adm'r  of  Dr.  J. 
McDonald,  dec'd,  nine  hundred  and  fifty-eight  dollars  and 
fifty-nine  cents,  loaned  money,  this  20th  March,  1867."  This 
credit  was  refused  by  the  court  below ;  and,  as  I  understand 
the  record,  which  seems  to  consist  alone  of  the  bill  of  excep- 
tions, this  refusal  to  allow  this  credit  is  the  error  complained 
of.  It  seems,  also,  that  the  settlement  of  the  administration 
in  chief,  on  the  declaration  of  the  insolvency,  was  made  on 
the  13th  day  of  April,  1868,  a  year  and  more  after  the  note 
above  set  out  had  become  due  and  payable.  And  in  the  record 
of  this  settlement,  this  note,  or  one  precisely  similar  in  amount, 
is  mentioned  among  the  "  Notes  on  hand,  and  herewith  re- 
turned." It  was,  therefore,  not  accounted  for  in  that  settle- 
ment, so  far  as  the  record  shows.  On  the  trial  of  the  partial 
settlement  above  said,  Hussey,  as  is  recited  in  that  bill  of  ex- 
ceptions, "  proposed  to  prove  by  himself,  that  the  foregoing 
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note  was  given  for  wood  sold,  and  moneys  collected,  of  and  be- 
longing to  said  estate  ;  or,  rather,  the  said  note  was  the  prop- 
erty of  said  estate,  and  that  he  had  in  said  final  settlement  ac- 
counted for  said  wood  and  all  the  moneys  he  had  collected  of 
said  estate,  and  that  he  had  by  mistake  placed  said  note  upon 
said  account  as  of  and  belonging  to  said  estate ;  all  of  which 
said  proposed  evidence  the  creditors  of  said  estate  moved  to 
reject ;  which  motion  the  court  sustained,  and  the  said  Elijah 
M.  Hussey  "  excepted.  The  bill  of  exceptions  then  goes  on 
further  to  recite,  that  Hussey  "  then  offered  to  prove  by  him- 
self the  same  facts,  to  show  that  said  note  was  his  property, 
and  not  the  property  of  the  estate  "  of  McDonald.  To  this 
the  creditors  again  objected,  and  the  court  sustained  the  objec- 
tion, and  refused  to  allow  the  proof  thus  offered  ;  and  Hussey 
again  excepted.  This  seems  to  be  all  that  the  record  discloses 
on  the  subject.  This  does  not  show  that  Hussey  was  charged 
with  the  amount  of  the  note  more  than  once  ;  and  for  this  he 
was  clearly  liable  to  account.  The  bill  of  exceptions  does  not 
show  that  he  was  charged  with  it  a  second  time,  or  that  it  was 
proposed  to  so  charge  him.  He  merely  asked  a  credit  for  it, 
but  it  does  not  appear  whether  this  was  refused  or  not.  But 
suppose  he  wished  to  withdraw  it  from  the  assets  of  the  estate, 
which  had  been  improperly  returned  in  his  inventory  as  such. 
Could  this  be  done  ?  The  settlement  of  the  administration  in 
chief  was  final  and  conclusive.  If  it  was  affected  by  mistakes, 
after  the  adjournment  of  the  court  these  could  not  be  corrected, 
except  by  bill  in  chancery  as  provided  by  the  Code.  Rev. 
Code,  §  2274.  The  evidence  attempted  to  be  introduced  went 
only  to  show  that  there  was  a  mistake  in  the  final  settlement 
of  the  administrator  in  chief,  in  his  settlement  of  the  13th 
day  of  April,  1868,  in  returning  the  note  in  question  as  a  part 
of  the  estate  of  Jonathan  McDonald,  deceased,  and  not  that 
he  was  entitled  to  a  credit  for  it  on  his  settlement  then  pend- 
ing. Such  evidence  as  that  offered  and  rejected,  on  the  issue 
presented  to  the  court  on  the  application  for  the  credit  asked, 
was  irrelevant,  and  there  was  no  error  in  its  rejection. 

The  judgment  of  the  court  below  is  affirmed. 

Brickell,  J.,  not  sitting. 


Florence  v.  Paschal  et  al. 

Bill  in  Equity  to  set  aside  Sale  under  Probate  Decree. 

1.  Service  of  process.  —  A  subpoena  in  a  chancery  cause,  directed  to  all  the  de- 
fendants to  the  bill  by  name,  and  returned  by  the  sheriff  "Executed  on  the  par- 
ties, this  October  1st,  1870,  with  copy,"  shows  a  sufficient  service. 
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2.  When  equity  will  not  set  aside  administrator's  sale.  A  sale  of  land  by  an  ad- 
ministrator without  an  order  of  the  probate  court,  or  under  an  order  which  is  void 
for  want  of  jurisdiction,  is  not  such  a  cloud  on  the  title  as  will  justify  the  inter- 
ference of  a  court  of  equity  to  set  it  aside. 

Appeal  from  the  Chancery  Court  of  Russell. 
Heard  before  the  Hon.  B.  B.  MoCkaw. 

Jas.  L.  Pugh,  for  appellant. 

■■    Geo.  D.  &  Geo.  W.  Hooper,  contra. 

B.  F.  SAFFOLD,  J.  —  The  bill,  filed  by  the  appellees, 
sought  to  set  aside  a  sale  of  land,  and  to  make  the  occupant 
surrender  possession  of  it,  and  account  for  the  rents  and  profits. 
The  case  alleged  is,  that  Mrs.  Mary  E.  Upshaw,  the  adminis- 
tratrix of  William  T.  Upshaw,  in  1864,  without  any  authority 
whatever,  sold  the  land,  which  belonged  to  her  intestate,  to 
Trentlen,  from  whom  the  present  possessor,  Mrs.  Florence, 
purchased  it.  Afterwards,  in  1866,  Mrs.  Upshaw,  as  a  means 
of  protecting  Mrs.  Florence's  title,  wrote  a  very  informal  letter 
to  the  judge  of  probate,  to  grant  her  the  privilege  of  sell- 
ing the  property,  because  it  was  disconnected  from  her  plan- 
tation, and  had  not  been  occupied  by  her  family  for  several 
years ;  that  the  house  was  dilapidated,  and  it  was  not  her  in- 
tention to  occupy  it ;  that  it  would  better  serve  the  interest  of 
herself  and  family  to  dispose  of  it,  &c.  This  letter  was  treated 
by  the  probate  court  as  a  petition  to  sell  the  land,  and  an  or- 
der of  sale  was  granted  on  it.  Mrs.  Upshaw  next  reported  the 
sale  as  made,  and  Mrs.  Florence  as  the  purchaser.  The  court 
confirmed  it.  Subsequently  she  resigned  the  administration, 
and  the  appellant,  Thomas  S.  Paschal,  was  appointed. 

The  said  Paschal  and  his  wife  filed  the  bill,  describing  them- 
selves as  complainants,  he  in  his  representative  capacity,  and 
he  and  she  as  husband  and  wife,  in  right  of  his  wife,  who 
was  one  of  the  heirs  and  distributees  of  the  decedent.  They 
made  Mrs.  Florence  and  Mrs.  Upshaw  defendants.  The  other 
heirs  and  distributees,  three  adults  and  three  minors,  were 
also  made  defendants,  because  they  would  not  be  complainants. 
One  subpoena  to  answer  was  issued  to  all  by  name,  and  the 
sheriff  returned  it,"  Executed  on  the  parties,  this  October  the 
first,  1870,  with  copy."  They  made  no  answer,  and  a  decree 
pro  confesso  was  taken  against  them.  Afterwards,  a  final  de- 
cree was  rendered,  granting  the  relief  sought,  and  directing  the 
sheriff  to  place  the  administrator  in  possession. 

The  defendants  assign  for  error  the  decree  of  the  chancellor, 
want  of  equity  in  the  bill,  and  defective  service  of  the  subpoena. 

1.  The  subpoena  was  sufficiently  served.     It  was  addressed 
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to  each  defendant  by  name,  and  to  no  one  else.  They  were 
the  parties  on  whom  it  was  to  be  executed. 

2.  The  facts  disclosed  by  the  bill  show  no  equity  in  it.  An 
unauthorized  sale  of  land  by  an  administrator,  or  a  sale  under 
order  of  the  probate  court,  void  because  jurisdiction  was  not 
obtained  by  a  proper  petition,  cannot  cast  such  a  cloud  on  the 
rightful  title  as  will  warrant  the  interference  of  equity.  Posey 
v.  Conaway,  10  Ala.  811 ;  Patterson  v.  Harris,  at  January 
term,  1872. 

The  decree  is  reversed,  and  a  decree  will  be  entered  in  this 
court,  dismissing  the  bill  for  want  of  equity. 


McDonald's  Administrator  v.  Morrison. 

Action  for  Recovery  of  Rent,  commenced  by  Attachment. 

Landlord's  lien  on  crop,  for  rent,  not  destroyed  by  tenant's  death,  and  insolvency 
of  his  estate.  —  The  landlord's  lien  on  crops  grown  on  the  rented  lands,  for  the  rent 
of  the  current  year,  as  declared  by  the  statute  (Rev.  Code,  §  2961),  is  not  created 
by  the  levy  of  an  attachment,  but  grows  out  of  the  contract ;  and  if  the  tenant 
dies  after  the  levy  of  an  attachment,  and  his  estate  is  declared  insolvent,  the  lien 
of  the  attachment  is  not  thereby  dissolved  or  destroyed. 

Appeal  from  the  Circuit  Court  of  Lowndes. 
Tried  before  the  Hon.  John  Elliott. 

J.  F.  Clements,  for  appellant,  cited  Lamar  v.  G-unter,  39 
Ala.  324,  and  cases  referred  to  in  the  opinion  of  the  court  on 
pages  332-3. 

W.  F.  Witcher,  with  whom  were  Fitzpatrick  &  Wil- 
liamson, cited  Mc Kinney  v.  Benagh,  decided  at  the  June 
term,  1872,  and  now  reported  in  48  Ala.  358. 

PETERS,  C.  J.  —  This  is  an  action  of  debt  for  rent,  com- 
menced by  attachment.  It  was  commenced  by  Morrison,  the 
appellee  in  this  court,  against  McDonald,  who  died  before 
judgment  in  the  court  below;  and  the  suit  was  revived  in  the 
name  of  Hunter,  as  the  administrator  of  the  estate  of  McDon- 
ald. The  sheriff  levied  the  attachment  on  a  certain  quantity 
of  corn,  which  had  been  raised  on  the  rented  premises  by 
McDonald  during  his  term.  This  corn  was  sold  by  order  of 
the  court,  and  the  proceeds  in  money  were  held  by  the  sheriff, 
to  await  the  termination  of  the  suit  for  rent.  In  the  mean 
time,  before  this  sum  realized  from  the  sale  of  the  corn  so 
attached  was  paid  over  to  the  plaintiff  in  the  attachment,  or 
into   court   for   that   purpose,   the   estate   of   McDonald   was 
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declared  insolvent  by  proper  order  and  decree  of  the  court  of 
probate.  It  also  appears  that  the  sheriff  was  also  the  adminis- 
trator of  the  estate  of  said  McDonald,  and  held  the  sum  afore- 
said, which  amounted  to  $332.80,  in  his  hands  as  such  sheriff. 
After  judgment  in  his  favor  for  said  rent  debt,  "  The  plaintiff 
made  a  motion  to  the  court,  that  the  court  order  the  condem- 
nation of  said  money  in  the  sheriff's  hands  to  the  payment  of 
plaintiff's  judgment,  and  that  said  sheriff  pay  over  to  the 
plaintiff  the  said  sum  in  his  hands,  except  the  costs  of  suit. 
To  the  granting  of  this  motion  the  defendant  objected,  on  the 
ground  that  the  decree  of  insolvency  of  said  estate  by  said 
probate  court  destroyed  the  lien  created  by  the  levy  of  plain- 
tiff's said  attachment,  and  that  said  judgment  should  be  re- 
ferred to  the  said  probate  court  for  its  pro  rata  share  of  said 
estate  to  be  administered  in  said  probate  court  as  an  insolvent 
estate."  This  is  the  statement  of  the  case  in  the  bill  of  excep- 
tions. The  court  overruled  the  objection  thus  made,  and 
granted  the  motion  of  the  plaintiff,  and  ordered  the  moneys  in 
the  sheriff's  hands  to  be  paid  in  satisfaction  of  the  plaintiff's 
judgment.  To  this  the  defendant  below  excepted,  and  this  is 
the  error  assigned  on  appeal  in  this  court. 

The  question  here  presented  has  already  been  determined 
by  this  court.  The  landlord  has  a  lien  on  the  crop  grown  on 
rented  land,  for  the  rent  for  the  current  year.  This  is  a  lien 
which  grows  out  of  the  contract,  and  the  process  of  attachment 
is  allowed  to  enforce  this  lien.  Rev.  Code,  §  2961.  It  is  not 
created  by  the  levy  of  the  attachment,  and  it  is  not  dissolved 
by  the  death  of  the  defendant  and  the  insolvency  of  his  estate, 
so  far  as  the  crop  grown  on  the  rented  land  is  concerned. 
McKinney  v.  Benagh,  June  term,  1872 ;  head-notes,  p.  68. 

There  was  no  error  in  the  judgment  of  the  court  below.  It 
is,  therefore,  affirmed. 


Ryall  v.  Marx  &  Co. 

Action  on  Attachment  Bond,  for  Damages. 

Relevancy  of  subsequent  attachment.  —  In  an  action  on  an  attachment  bond,  a 
second  attachment,  sued  out  by  the  plaintiff  therein  against  the  defendant  one 
week  after  the  first,  is  relevant  evidence  on  the  question  of  malice. 


Appeal  from  the  Circuit  Court  of  Marengo. 
Tried  before  the  Hon.  James  Q.  Smith. 

McCaa  &  Foster,  for  appellant. 

J  as.  T.  Jones,  contra. 
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B.  F.  SAFFOLD,  J.  —  The  appellant  sued  the  appellees 
on  their  bond,  for  wrongfully  and  maliciously  suing  out  an  at- 
tachment against  him,  on  the  ground  that  he  was  about  to  re- 
move out  of  the  State.  At  the  trial,  he  offered  to  prove  that, 
about  a  week  after  the  commencement  of  the  attachment  suit 
complained  of,  the  defendant,  J.  Marx,  made  affidavits,  and  ob- 
tained an  attachment  against  him  from  the  circuit  court  of 
Mobile  county,  which  was  levied  by  service  on  Tenant,  Law- 
ler  &  Co.  of  Mobile,  as  his  debtors  by  acceptance  of  a  bill  of 
exchange,  or  draft.  The  defendants  objected,  on  the  ground 
that  the  attachment  was  obtained  a  week  after  the  other  ;  and 
the  court  sustained  the  objection. 

The  reason  given  for  the  exclusion  of  the  evidence  is  unten- 
able. The  mere  subsequence  of  the  act,  the  time  not  being  too 
remote,  would  not  destroy  its  relevancy  as  evidence  of  inten- 
tion. One  week  is  not  such  a  length  of  time  as,  in  a  case  of 
this  sort,  should  forbid,  by  just  inference,  the  connection  of  the 
one  act  with  the  other.  It  does  not  appear  whether  the  second 
attachment  was  for  the  same  indebtedness,  or  another.  In 
either  event,  we  cannot  say  it  was  not  vexatiously  obtained. 
To  procure  two  attachments  within  a  week  against  a  party, 
when  there  was  no  ground  for  one,  would  be  evidence  of 
malice.  Boling  v.  Wright,  16  Ala.  664;  Drake  on  Attachment, 
§  783  ;    Wells  v.  Johnson,  at  January  term,  1873. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Eslava  v.  Eslava. 

Bill  in  Chancery  to  set  aside  Fraudulent  Decree  foreclosing  Mortgage. 

Fraudulent  chancery  decree.  —  A  decree  in  chancery  foreclosing  a  mortgage,  if 
obtained  by  fraud,  is  void,  and  will  be  so  declared  at  the  instance  of  a  party  whose 
rights  are  injuriously  affected  by  it,  on  bill  filed  to  set  it  aside  on  that  ground; 
and  an  asserted  title,  founded  upon  it,  is  also  void. 

Appeal  from  the  Chancery  Court  at  Mobile. 
Heard  before  the  Hon.  Adam  C.  Felder. 

Alex.  McKinstby,  for  appellants. 

Wm.  Boyles,  contra. 

PETERS,  C.  J.  —  This  bill  was  filed  by  Nizida  Eslava,  as 
complainant,  against  Alice  Eslava,  Charles  H.  Eslava,  M.  D. 
Eslava,  and  Raymond  P.  Guiterrez,  as  defendants.  Alice 
Eslava  and  Charles  H.  Eslava  were  duly  served  with  subpoena ; 
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and  M.  D.  Eslava  and  Guiterrez,  as  non-resident  defendants, 
were  served  with  notice  of  the  suit  by  publication,  made  in  due 
form  of  law.  None  of  the  defendants  answered  the  bill  in  any 
way,  and  decrees  pro  eonfesso  were  regularly  taken  against  all 
of  them  in  the  court  below  ;  and  the  final  decree  of  that  court 
is  based  on  the  bill  and  exhibits,  and  the  decrees  pro  eonfesso 
regularly  taken  against  all  the  defendants.  The  purpose  of  the 
suit  is  to  set  aside  and  declare  void  a  certain  final  decree  of  the 
chancery  court  of  Mobile,  for  the  foreclosure  of  a  mortgage 
therein  mentioned,  on  account  of  fraud  injurious  to  this  com- 
plainant, committed  in  obtaining  said  final  decree  by  the  parties 
thereto.  This  alleged  fraudulent  decree  was  rendered  in  1867. 
In  the  court  below  there  was  a  decree  rendered  in  conformity 
to  the  prayer  of  the  bill.  From  this  latter  decree  the  appel- 
lants take  this  appeal,  and  here  they  assign  as  error  the  judg- 
ment of  the  court  below,  setting  aside  the  decree  in  the  fore- 
closure suit. 

"  In  all  cases  in  which  decrees  pro  eonfesso  are  lawfully 
taken,  the  allegations  of  the  bill  are  to  be  regarded  as  admit- 
ted, except  in  the  case  of  infant  defendants,  lunatics,  executors, 
administrators,  and  bills  for  divorce."  Rev.  Code,  §  3391 ; 
Jones  v.  Beverly,  45  Ala.  161.  Then,  in  the  first  place,  it  may 
be  asked,  does  fraud  render  a  decree  of  a  court  of  chancery 
void  ?  And  in  the  second  place,  do  the  facts  stated  in  this 
bill  amount  to  such  fraud  ?  As  a  general  principle,  "  fraud 
will  vitiate  any,  even  the  most  solemn  transactions  ;  and  an  as- 
serted title  founded  upon  it  is  utterly  void."  United  States  v. 
The  Amistad,  15  Peters,  518,  594.  This  is  certainly  sufficiently 
broad  to  take  from  a  final  judgment  its  conclusive  character, 
when  it  is  founded  upon  a  fraud.  To  this  extent  at  least,  I  un- 
derstand the  authorities  to  go.  Pratt  v.  Northam,  5  Mass. 
95  ;  1  Story's  Eq.  §  252.  This  is  sufficient  to  justify  the  relief 
sought  in  this  cause,  if  the  facts  stated  in  the  bill  and  exhibits 
show  a  case  of  fraud.  And  I  think  that  this  is  beyond  all  ques- 
tion. The  bill  shows  that  the  mortgage  debt  was  fully  paid  off 
and  satisfied  ;  and  that  the  complainant  in  this  suit  had  title  to 
a  portion  of  the  land  mentioned  in  the  mortgage  which  had 
been  discharged ;  yet  the  mortgage  was  foreclosed  without 
making  her  a  party  ;  and  that  all  the  parties  to  the  mortgage 
suit,  and  all  the  defendants  to  this  suit  save  said  Guiterrez,  had 
full  knowledge  of  all  these  facts  ;  and  that  the  foreclosure  suit 
was  conceived,  and  carried  to  final  decree,  in  fraud  of  complain- 
ant's rights,  and  the  decree  and  proceedings  under  it  were 
fraudulent  and  void.  And  as  soon  as  complainant  discovered 
the  fraud,  she  filed  her  bill.  These  main  facts  are  stated  with 
great  particularity  in  the  bill,  and  repeated  in  the  most  pointed 
charges.     The  evidence,  which  consisted  in  the  admissions  of 
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the  charges  in  the  bill  and  exhibits,  was  ample  to  sustain  the 
chancellor's  decree. 

The  decree  in  the  court  below  is,  therefore,  affirmed,  at  the 
costs  of  the  appellants. 


Hanrick  v.  Walker. 

Bill  in  Equity  to  enforce  Vendor's  Lien  for  Purchase-money  of  Land. 

1.  Vendor's  lien;  when  not  waived  or  lost.  —  A  vendor's  lien  for  the  unpaid  pur- 
chase-money of  land  is  not  lost  or  waived  by  taking  personal  security  on  the  notes 
for  the  purchase-money ;  nor  by  a  subsequent  substitution  of  a  bill  of  exchange, 
with  the  same  parties,  for  one  of  the  notes. 

2.  Same;  who  may  enforce.  —  On  the  death  of  the  vendor,  and  the  final  settlement 
of  his  estate,  his  sole  heir  and  distributee  may  maintain  a  bill  to  enforce  the  lien. 

Appeal  from  the  Chancery  Court  of  Macon. 

Heard  before  the  Hon.  B.  B.  McCbaw. 

The  bill  in  this  case  was  filed  by  Edward  G.  Hanrick,  the 
appellant,  as  the  sole  heir-at-law  and  distributee  of  Edward 
Hanrick,  deceased,  against  Mrs.  Mary  E.  Walker,  and  sought 
to  enforce  a  vendor's  lien  for  the  unpaid  purchase-money  of 
land,  which  had  been  sold  to  the  said  defendant  by  said  Edward 
Hanrick  in  his  lifetime.  The  chancellor  dismissed  the  bill,  on 
demurrer,  for  want  of  equity ;  and  his  decree  is  now  assigned 
as  error. 

W.  H.  Barnes  and  W.  C.  McIver,  for  appellant. 

N.  S.  Graham,  contra. 

B.  F.  SAFFOLD,  J.  —  The  bill  was  to  enforce  the  vendor's 
lien  upon  land.  It  was  dismissed,  on  demurrer.  The  appel- 
lant, as  complainant,  alleged  that  he  was  the  heir-at-law  and 
sole  distributee  of  Edward  Hanrick,  deceased,  whose  estate 
had  been  finally  settled.  The  decedent  had  in  his  lifetime  sold 
to  the  appellee  the  land  in  question,  and  had  taken  her  three 
promissory  notes,  signed  also  by  J.  F.  Jackson,  for  the  pur- 
chase-money. These  notes  expressed  that  they  were  given  for 
the  land.  The  note  first  due  was  afterwards  taken  up,  and  a 
bill  of  exchange  given  in  lieu,  drawn  by  Jackson  on  Mrs.  Walker, 
and  accepted  by  her.  Jackson  had  died,  and  his  estate  was  in- 
solvent. The  complainant  did  not  know  what  title,  or  evi- 
dence thereof,  the  vendor  had  given  to  the  defendant.  The 
notes  had  become  his  property  in  the  manner  stated,  and  they 
were  a  lien  upon  the  land.  He  prayed  that  they  might  be  so 
declared,  and  the  property  be  sold  for  their  payment.     The 
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grounds  of  demurrer  are :  1st.  The  bill  is  devoid  of  equity. 
2d.  It  does  not  show  a  lien  on  the  land  for  the  purchase-money, 
but  rather  that  there  is  none  for  the  bill  of  exchange.  3d.  No 
right,  title,  or  possession  in  the  complainant's  intestate  is  shown. 
4th.  The  right  of  the  complainant  to  the  notes,  or  the  bill  of 
exchange,  is  not  made  to  appear.  5th.  Nor  that  he  has  not  an 
adequate  remedy  at  law. 

If  the  appellant  proves  his  case  as  stated  by  him,  he  is  en- 
titled to  the  relief  he  seeks,  unless  the  defendant  sustains  some 
answer  in  avoidance.  Generally,  the  lien  of  the  vendor  exists ; 
and  the  burden  of  proof  is  on  the  purchaser  to  establish  that, 
in  the  particular  case,  it  has  been  intentionally  displaced,  or 
waived,  by  the  consent  of  the  parties.  If,  under  all  the  circum- 
stances, it  remains  in  doubt,  then  the  lien  attaches.  Taking 
additional  security  does  not  necessarily  release  it,  and  it  follows 
the  debt  until  it  is  paid  or  extinguished,  or  the  lien  is  released 
by  the  contract  of  the  parties.  2  Story's  Eq.  Jur.  §§  1224, 
1226 ;  Bozeman  v.  Ivey,  at  January  term,  1873.  The  sole 
heir  and  distributee  of  the  vendor  would  succeed  to  the  notes 
and  bill  of  exchange,  on  the  final  settlement  of  his  estate. 
That  an  important  interest  in  the  land  was  sold  is  attested 
by  the  price  agreed  to  be  paid. 

The  decree  is  reversed,  and  the  cause  remanded. 


Parker's  Administrator  v.  Abrams. 

Action  for  Breach  of  Contract  for  Delivery  of  Cotton. 

1.  Motion  in  arrest  of  judgment.  —  A  motion  in  arrest  of  judgment  must  be 
founded  on  matter  of  record;  and  if  the  complaint  contains  a  substantial  cause  of 
action  (Rev.  Code,  §  2811),  the  judgment  will  not  be  arrested  on  account  of  an 
irregularity  which  is  amendable,  or  which  has  been  waived  by  appearance. 

2.  Waiver  of  process  to  revive,  by  appearance.  —  In  an  action  on  a  contract 
against  several  defendants  jointly  bound,  one  of  whom  dies  before  service  of 
process,  if  his  personal  representative  appears,  and  proceeds  to  trial  without  objec- 
tion, this  is  a  waiver  of  a  scire  facias  or  motion  to  revive,  and  is  equivalent  to  a 
revivor  by  consent. 

3.  Judgment  against  surviving  obligors  and  personal  representative  of  deceased 
obligor.  —  On  the  death  of  one  of  several  defendants,  jointly  sued  in  an  action  for 
breach  of  contract  (Rev.  Code,  §§  2546-7),  if  his  personal  representative  is  regu- 
larly brought  in,  or  appears  without  objection,  a  judgment  may  be  rendered 
against  him,  to  be  levied  de  bonis  intestatis,  at  the  same  time  a  judgment  is  ren- 
dered against  the  other  defendants,  unless  it  appears  that  eighteen  months  have 
not  elapsed  since  the  grant  of  his  letters. 

Appeal  from  the  Circuit  Court  of  Butler. 
Tried  before  the  Hon.  P.  O.  Harper. 

Jas.  M.  Whitehead,  for  appellant. 

Judge  &  Holtzclaw,  contra. 
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PETERS,  C.  J.  —  This  is  an  action  for  damages,  founded 
on  a  written  contract  for  the  delivery  of  a  bale  of  cotton,  which 
is  alleged  to  have  been  broken  by  a  failure  to  deliver  the  cot- 
ton as  agreed  upon.  The  action  was  commenced  on  the  15th 
day  of  February,  1867,  in  the  circuit  court  of  Butler  county. 
The  contract  was  made  by  James  W.  Matthews,  Gideon 
Bland,  and  H.  E.  Parker ;  and  these  are  the  parties  who  are 
sued.  On  the  return  of  the  summons,  at  the  March  term  of 
the  court  in  1867,  Parker  was  not  found.  On  the  25th  day  of 
March,  1868,  the  death  of  Parker  was  suggested,  and  a  motion 
was  made  that  the  suit  abate  as  to  him.  This  motion  was 
granted.  The  cause  was  then  regularly  continued,  until  No- 
vember 23,  1870,  when  the  death  of  Parker  was  again  sug- 
gested, and  leave  was  granted  to  amend  the  complaint,  by 
inserting  the  name  of  Peter  Wesley  as  the  administrator  of  his 
estate ;  and  an  alias  summons  and  complaint  was  ordered  for 
Wesley,  as  the  administrator  of  Parker,  deceased.  This  was 
issued  as  a  branch  writ,  and  sent  to  Lowndes  county,  and  served 
on  Wesley  on  March  20,  1871.  At  the  April  term  of  the 
court  in  1871,  Wesley  appeared,  and  pleaded  in  abatement  to 
the  sci.  fa.,  that  he  was  not  the  administrator  of  Parker,  but 
his  executor.  This  plea  was  properly  sworn  to,  and  filed  in 
open  court  May  22d,  1871.  The  cause  was  then  again  con- 
tinued, until  the  Fall  term,  1871,  when  there  was  a  trial  by  a 
jury,  which  took  place  on  November  21st,  1871,  and  there 
was  a  judgment  for  the  plaintiff.  The  entry  of  this  judgment 
is  in  the  following  words,  viz. :  "  J.  R.  Abrams,  surviving 
partner,  &c,  v.  James  W.  Matthews,  Gideon  Bland,  Peter 
Wesley,  adm'r  of  H.  E.  Parker,  deceased.  This  day  came  the 
parties,  by  their  attorneys,  and  also  came  a  jury  of  good  and 
lawful  men,  to  wit,  Louis  Harrell  and  eleven  others,  who, 
being  duly  empanelled,  sworn,  and  charged  well  and  truly  to 
try  the  issue  joined  between  the  parties,  upon  their  oaths  do 
say,  that  they  find  for  the  plaintiff,  and  assess  his  damage  at 
two  hundred  and  ten  y7^  dollars.  It  is  therefore  considered 
by  the  court,  that  the  plaintiff  recover  of  the  defendants,,  James 
W.  Matthews  and  Gideon  Bland,  the  sum  of  two  hundred  and 
ten  y7^  dollars,  the  damages  so  assessed  as  aforesaid,  and  also 
the  costs  in  this  behalf  expended,  for  which  let  execution  issue. 
It  is  further  considered  by  the  court,  that  the  plaintiff  recover 
of  Peter  Wesley,  as  the  legal  representative  of  H.  E.  Parker, 
deceased,  the  said  sum  of  two  hundred  and  ten  -f^  dollars,  the 
damages  so  assessed  as  aforesaid,  and  also  the  costs  in  this 
behalf  expended,  to  be  levied  of  the  goods  and  chattels  of  the 
estate  of  the  said  H.  E.  Parker,  deceased,  in  the  hands  of  the 
said  Peter  Wesley  to  be  administered  ;  for  which  let  execution 
issue.  The  satisfaction  of  either  one  of  said  judgments  and 
costs  is  to  be  a  satisfaction  of  both." 
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At  the  same  term  of  the  court  at  which  this  judgment  was 
rendered,  Wesley  moved  in  arrest  of  the  judgment  against 
him,  on  five  grounds:  "1st,  because  he  had  never  been  made 
a  party  to  the  suit ;  2d,  because  said  judgment  was  void  as  to 
him,  inasmuch  as  it  had  been  rendered  at  the  same  term  of 
the  court  at  which  it  had  been  rendered  against  the  adminis- 
trator jointly  with  the  other  defendants ;  3d,  because  Wesley 
was  made  a  party  by  an  amendment  of  the  plaintiff's  com- 
plaint ;  4th,  because  said  Wesley  was  not  made  a  party  by 
scire  facias  after  the  death  of  Parker  ;  5th,  because  Wesley 
was  brought  into  court  on  an  original  summons  and  complaint, 
on  an  independent  action,  commenced  against  him  at  a  differ- 
ent time  from  the  original  suit."  This  motion  in  arrest  of 
judgment  was  denied,  and  Wesley  excepted.  The  record  also 
shows  that,  "  On  the  trial  of  the  cause,  a  demurrer  was  inter- 
posed to  the  summons  and  complaint  by  the  defendant  Wes- 
ley." The  causes  of  this  demurrer  are  two :  "  1st,  that  he 
was  not  made  a.  party  to  the  suit  within  the  time  required  by 
law  ;  2d,  that  he  was  not  made  a  party  to  the  suit  in  the  man- 
ner required  by  law."  This  demurrer  was  also  overruled,  and 
Wesley  again  excepted.  Wesley  alone  appeals  to  this  court, 
in  his  character  of  representative  of  Parker,  deceased,  and  here 
he  assigns  for  error  the  overruling  of  his  motion  in  arrest  of 
judgment,  and  the  overruling  of  his  demurrer  in  the  court 
below. 

1.  The  only  ground  of  arresting  a  judgment  is  some  matter 
appearing  on  the  face  of  the  record.  2  Tidd's  Pr.  918.  It  is 
said  that  "  parties  cannot  move  in  arrest  of  judgment,  for  any- 
thing that  is  aided  after  verdict  at  common  law ;  or  amendable 
at  common  law,  or  by  statutes  of  amendments ;  or  cured  as 
matter  of  form,  by  statute  of  jeofails."  2  Tidd's  Pr.  819. 
There  is  nothing  apparent  on  the  record  in  this  case  which 
sustains  the  grounds  of  arrest  above  insisted  on.  The  record 
shows  that  said  Wesley  appeared  by  his  attorney  at  the  trial 
by  the  jury,  and  submitted  his  case  upon  the  merits,  and  the 
verdict  was  against  him.  After  this,  he  cannot  be  permitted 
to  go  behind  the  verdict  for  matters  in  arrest  of  the  judgment. 
"  No  judgment  can  be  arrested,  annulled,  or  set  aside,  for  any 
matter  not  previously  objected  to,  if  the  complaint  contains  a 
substantial  cause  of  action."  Rev.  Code,  §  2811.  None  of  the 
matters  here  relied  on  in  arrest-  was  objected  to  before  the 
judgment.  There  was  a  plea  in  abatement ;  but  it  was  either 
abandoned,  or  found  against  the  defendant.  The  record  does 
not  show  what  was  done  with  it. 

2.  What  has  been  said  of  the  motion  in  arrest,  applies  with 
equal  force  to  the  demurrer.  The  grounds  for  demurrer  are 
not  shown  to  exist  in  the  record.     When  this  is  the  case,  the 
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demurrer  should  be  overruled.  The  action  here,  being  founded 
on  a  contract,  does  not  abate  on  the  death  of  the  defendant. 
Rev.  Code,  §§  2542,  2546,  2555.  And  if  the  representative 
appears  and  defends,  as  was  done  in  this  suit,  this  is  enough, 
without  a  scire  facias,  or  motion  to  revive.  When  the  rep- 
resentative appears  in  court,  and  proceeds  in  the  trial,  if  he  is 
a  person  then  competent  to  do  so,  as  to  him  the  suit  is  re- 
vived. This  the  record  shows  the  representative  did  in  this 
case.  This  is  equivalent  to  a  revival  by  consent.  The  con- 
sent takes  away  the  irregularity,  if  any,  of  such  a  revival. 

3.  The  judgment  against  Wesley  as  the  representative  of 
Parker,  deceased,  seems  to  be  regular  in  form,  and  is  such 
as  our  statute  allows.  There  is  nothing  in  the  record  that 
shows  that  it  was  rendered  too  soon.  This  is  a  suit  against 
joint  obligors.  Such  a  suit  shall  not  abate,  or  be  dismissed,  or 
discontinued,  as  to  any  one  or  more  of  such  obligors,  who  may 
die  pending  the  suit,  but  the  same  may  be  revived  against  the 
representative  of  such  deceased  obligor  or  obligors ;  and  the 
suit  may  proceed  against  the  survivors  and  such  representa- 
tives ;  but  no  judgment  must  be  rendered  against  such  repre- 
sentatives until  after  the  lapse  of  eighteen  months  from  the 
grant  of  letters.  Rev.  Code,  §  2546.  A  postponement  of  the 
trial  against  the  representative  is  only  necessary,  when  the 
eighteen  months  from  the  grant  of  letters  have  not  elapsed. 
Rev.  Code,  §  2547.  There  is  no  necessity  for  the  expense 
and  delay  of  two  trials,  when  the  representative  is  in  court, 
and  is  willing  to  proceed.  There  is  no  greater  anomaly  in 
such  a  procedure,  than  there  is  when  there  are  several  defend- 
ants, and  each  relies  on  different  and  separate  pleas  for  his 
defence,  and  when  there  may  be  several  verdicts  and  several 
judgments.  The  statute  does  not  seem  to  forbid  such  a  prac- 
tice, but  rather  to  allow  it.     Rev.  Code,  §§  2547,  2554. 

The  appellant  cannot  complain  that  no  notice  was  taken  of 
the  order  of  abatement,  made  upon  the  first  suggestion  of  the 
death  of  Parker.  We  will  presume,  after  the  appearance  and 
plea  of  the  representative,  that  he  consented  to  waive  it.  This 
consent  estops  him  from  assigning  it  as  error,  or  insisting  on  it 
here.  Besides,  it  is  not  assigned  for  error,  and  for  this  reason 
also  it  will  not  be  noticed. 

The  judgment  of  the  court  below  is  affirmed. 
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Trammell's  Executors  v.  Trammell's  Heirs. 

Appeal  from  Probate  Court ;  Motion  to  dismiss. 

1.  Ex  parte  allowance  of  executor's  account  against  estate.  —  One  of  two  joint  exec- 
utors, having  an  account  against  his  testator's  estate  for  goods  furnished  during  a 
series  of  years,  cannot  present  it  informally  to  the  probate  court,  and  ask  its  allow- 
ance :  he  must  make  a  settlement  in  proper  form. 

2.  When  appeal  lies.  —  An  appeal  does  not  lie  from  the  refusal  of  the  probate 
court  to  allow  an  account  informally  presented  by  an  executor,  without  a  settle- 
ment in  due  form. 

Appeal  from  the  Probate  Court  of  Chambers. 

The  original  transcript  in  this  case  contained  only  a  bill  of 
exceptions,  and  an  acknowledgment  of  security  for  costs  ;  in 
each  of  which  the  cause  was  entitled  "  Trammell's  Executors 
v.  TrammelVs  Heirs."  The  bill  of  exceptions  is  as  follows : 
"  This  cause  originating  in  the  final  settlement  of  the  estate  of 
John  Trammell,  deceased,  the  following  proceedings  were  had : 
The  executor,  William  M.  Trammell,  asked  an  allowance  for 
the  following  account,"  &c.  ;  setting  out  an  account  for  arti- 
cles furnished  by  him  to  the  estate,  and  personal  services  ren- 
dered, during  the  years  1855-65,  amounting  in  the  aggregate  to 
$410.73  ;  "  to  the  allowance  of  which  account  the  heirs  objected, 
because  the  same  was  barred  by  the  statute  of  limitations. 
There  was  no  evidence  introduced  whatever.  The  court  sus- 
tained the  objection,  and  disallowed  the  account ;  to  which 
ruling  of  the  court  said  executor  excepted." 

A  certiorari  to  perfect  the  record  having  been  issued 
from  this  court,  the  following  return  to  it  was  filed :  "  Final 
settlement  of  estate  of  John  Trammell,  deceased.  May  24, 
1872.  The  14th  day  of  February,  1872,  being  the  day  regu- 
larly appointed  to  hear  and  determine  all  matters  as  to  the  ac- 
counts heretofore  filed  by  John  Y.  Trammell  and  William  M. 
Trammell  as  executors  of  said  estate,  for  a  final  settlement  of 
their  said  trust,  now  come  the  said  executors,  and  ask  leave  of 
the  court  to  withdraw  the  account  heretofore  filed  by  them,  and 
file  in  its  stead  another  account ;  which  is  granted  by  the 
court,  the  attorneys  of  the  legatees  consenting  thereto.  There- 
upon, an  account  was  produced  for  allowance  by  William  M. 
Trammell,  one  of  said  executors,  and  objected  to  by  the  other, 
and  by  the  legatees  represented.  It  was  then  agreed  between 
the  parties  in  interest,  that  the  matter  of  the  allowance  of  said 
account  should  be  discussed  during  the  evening,  and  the  account 
would  be  presented  for  allowance  on  the  following  morning. 
In  the  mean  time,  a  bill  of  exceptions  was  presented  by  William 
M.  Trammell,  the  court  having  refused  to  allow  the  account 
presented  by  him,  which  said  bill  was  granted  by  the  court.  The 
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other  executor,  John  Y.  Trammell,  refused  or  failed  to  present 
the  said  account  filed  for  settlement ;  and  consequently  there 
was  no  record  made  of  the  proceedings  had  in  the  premises, 
and  this  decree,  or  statement,  is  made  from  recollection." 

The  appellees  submitted  a  motion  to  dismiss  the  appeal,  on 
the  ground  that  there  was  no  decree  to  support  it. 

Richards  &  Denson,  for  appellant. 

May,  contra. 

B.  F.  SAFFOLD,  J.  —  We  have  nothing  before  us  but  a 
bill  of  exceptions,  without  assignment  of  errors.  It  seems  that 
one  of  the  two  executors  of  Trammell's  estate  went  before  the 
probate  court,  and  asked  for  the  allowance  of  a  simple  ac- 
count of  goods  furnished  by  him  for  the  estate.  The  account 
is  for  about  $400,  and  embraces  items  for  the  years  from  1855 
to  1865.  The  executor  cannot  have  his  demands  against  the 
estate  settled  by  piecemeal  in  that  way.  The  items  may  or 
may  not  be  proper  charges.  He  must  make  a  settlement,  if  he 
desires  the  court  to  pass  upon  his  acts. 

The  appeal  is  dismissed 


Rivers  v.  Carleton  et  al. 

Bill  in  Equity  by    Widow,   against  Alienee  of  Deceased  Husband,  to 
establish  and  protect  her  Separate  Estate. 

1.  Wife's  separate  estate  ;  how  created,  and  when  protected  against  husband's  cred- 
itors.—  A  married  woman  may,  with  the  consent  or  approbation  of  her  husband, 
acquire  a  separate  estate  in  the  savings  of  her  own  industry  and  economy,  which  a 
chancery  court  will  protect  against  the  subsequent  creditors  of  her  husband  ;  and 
if  her  husband  uses  her  separate  funds,  thus  acquired,  in  the  purchase  of  lands, 
taking  the  title  to  himself  individually,  and  mortgages  these  lands,  against  her  con- 
sent, to  secure  debts  subsequently  contracted  by  him,  she  may  maintain  a  bill  in 
chancery,  after  her  husband's  death,  against  the  mortgagee  and  a  purchaser  at  the 
mortgage  sale. 

2.  Allegations  of  wife's  bill,  as  to  creation  of  her  separate  estate.  — In  a  bill  filed  by 
a  married  woman  or  widow,  seeking  to  establish  her  title  to  certain  real  estate, 
which  she  claims  as  her  separate  estate,  because  purchased  with  funds  acquired 
by  her  own  industry  and  economy  ;  an  averment  that  the  property  "  is  her  separate 
estate  "  must,  on  demurrer,  be  held  equivalent  to  an  averment  that  it  was  so  ac- 
quired with  the  consent,  concurrence,  or  approbation  of  her  husband. 

Appeal  from  the  Chancery  Court  of  Clarke. 
Heard  before  the  Hon.  A.  W.  Dillard. 

Price  &  Gibbons,  for  appellant. 

D.  C.  Anderson,  contra. 


OF  ALABAMA.  41 

[Rivers  v.  Carleton.] 

PETERS,   C.    J.  —  This  is   a  suit   in   chancery  by  Mrs. 
Rivers,  to  recover  her  separate  estate  held  by  her  before  her 
husband's  death.     The  foundation  of  her  title  is  thus  stated  in 
the  bill :    "  About  the   year  1852,  or  during  that  year,   one 
Joshua  Bryant,  a  friend  and  acquaintance  of  your  oratrix,  be- 
came sick  and  diseased  nigh  unto  death,  and  did  subsequently 
die.     During  the  protracted  illness  of  said  Joshua,  your  oratrix 
was  asked  to  aid  the  sister  of  said  Joshua  Bryant,  who  was  for 
a  long  time  sick  and  an  invalid  :  and  for  which  aid  and  assist- 
ance, so   rendered  by  your  oratrix,  one  Joseph   Bryant  gave 
your  oratrix  fifty  dollars  in  cash  money ;    and  which  money 
your  oratrix  received  as  a  gift,  and  which  amount  she  claims  to 
have  been  her  separate  estate,  and  with  which  money  your 
oratrix  did  pay  for  a  certain  small  tract  of  land,  then  called  the 
•  McClure   place,'   and  upon  which   your  oratrix  resided   for 
many  years,  and  which  she  sold  after  many  years."     The  bill 
further  states,  that  the  husband  of  Mrs.  Rivers  was  a  steam- 
boat-man, and  much  away  from  home ;  and  by  her  industry, 
economy,  and  reinvestment  of  the  funds  arising  from  the  sale 
of  the  "  McClure  place,"  she  was  enabled  to  raise  her  family, 
and  increase  her  separate  estate,  so  as  to  buy  a  second  tract  of 
land,  of  much  greater  value,  the  title  to  which  was  taken  in 
her  husband's  name,  but  it  was  still  claimed  by  her  as  her  sepa- 
rate estate.     Ultimately,  the  husband  failed  in  business,  and, 
against  his  wife's  consent,  conveyed  the  lands  so  purchased  with 
the  funds  of  her  separate  estate,  to  secure  the  payment  of  his 
own  debts.     The  husband  died,  and  the  lands  thus  conveyed 
by  him  were  sold  under  his  conveyance.     The  last  purchase  of 
lands  claimed  by  the  complainant  was  made  on  the  19th  day 
of  December,  1859,  and  paid  for  with  the  funds  furnished  by 
her  out  of  her  separate  estate ;  yet  the  title  was  taken  in  the 
name  of  the  husband.     The  bill  was  dismissed,  on  demurrer, 
in  the  court  below  ;    and  Mrs.  Rivers  brings  the  case  here  by 
appeal  from  that  judgment,  and  assigns  the  same  for  error. 

The  objection  made  by  the  demurrer  to  the  bill  seems  to  be, 
that  the  statements  of  the  bill  do  not  show  a  separate  estate  in 
the  complainant,  which  chancery  will  protect.  We  think  the 
objection  is  not  well  taken,  and  the  demurrer  should  have 
been  overruled.  The  husband  may  permit  the  wife  to  have 
the  benefit  of  the  savings  of  her  own  industry  for  her  separate 
property.  Slanning  v.  Style,  3  P.  Wras.  334 ;  2  Kent,  163, 
and  cases  there  cited.  The  wife's  interest  having  originated 
after  our  statute  regulating  and  securing  to  her  her  separate 
property  as  found  in  the  Code,  and  before  any  creditors  show 
any  right  to  interfere  with  the  same,  as  soon  as  the  Code  went 
into  effect,  it  extended  to  her  its  protection.  Rev.  Code,  §§ 
2371,    2383,   2388.      McLemore  v.  Pinkston,    31    Ala.   266  ; 
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Knuckles  v.  Pinkston,  38  Ala.  614  ;  Pinkston  v.  McLemore, 
31  Ala.  308.  Under  the  Code,  after  the  first  of  March,  1848, 
the  wife's  estate  was  not,  and  could  not  be  made,  subject  to 
the  payment  of  the  debts  of  the  husband.  Rev.  Code,  §§  2371, 
2372.  Then,  the  husband's  conveyance  in  1866,  to  secure  the 
payment  of  his  own  debts,  is  of  no  avail  against  her  right. 
Nor  will  it  be  permitted  that  a  deed  taken  in  the  husband's 
name,  without  mentioning  himself  as  her  trustee,  on  the  rein- 
vestment of  her  funds  in  lands  or  other  property,  for  her  use, 
shall  defeat  her  right  to  the  property  thus  acquired.  Marsh 
v.  Marsh' 's  Adni'r^S  Ala.  677.  The  demurrer  admits  the  aver- 
ment of  the  complainant's  separate  property  in  the  lanpls  in 
controversy.  As  long  as  this  is  admitted,  she  is  entitled  to 
have  her  right  protected.  43  Ala.  190,  677  ;  45  Ala.  337  ;  44 
Ala.  161 ;  46  Ala.  269  ;  46  Ala.  323. 

It  is  possible,  that  the  bill  would  be  more  in  conformity  with 
the  principle  of  the  earlier  cases,  if  it  alleged  that  the  acquisi- 
tions of  the  wife  since  the  first  of  March,  1848,  were  made  with 
the  consent,  concurrence,  or  approbation  of  the  husband,  and 
that  he  acquiesced  in  her  claim  to  the  same  as  her  separate 
estate.  See  3  P.  Wms.  334,  335,  supra ;  and  Marsh  v. 
Marsh's  Adm'r,  43  Ala.  677,  supra.  But  the  allegation  that 
the  estate  claimed  "  is  her  separate  property,"  must  be  held,  on 
demurrer,  to  cover  this  defect.  The  decree  sustaining  the 
demurrer,  and  dismissing  the  bill,  is  erroneous. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
is  remanded,  for  further  proceedings  in  the  court  below  in  con- 
formity with  law.  The  appellees  in  this  court  will  pay  the 
costs  of  this  appeal  in  this  court,  and  in  the  court  below. 


Holloway  v.  Grace. 

Bill  in  Equity  Iry  Wife  against  Purchaser  at  Execution  Sale  against 

Husband. 

When  wife,  having  adequate  remedy  at  law,  cannot  come  into  equity  to  protect 
statutory  separate  estate.  —  A  married  woman,  having  an  unrecorded  deed  from  her 
husband,  for  lands  which  he  conveyed  to  her  in  consideration  of  her  separate  prop- 
erty previously  converted  by  him  to  his  own  use,  and  which  have  been  subsequently 
sold  under  execution  against  him,  and  recovered  by  the  purchaser  in  an  action  of 
ejectment  against  her  tenant,  cannot  maintain  a  bill  in  equity  to  enjoin  a  writ  of 
hab.fac.  poss.  on  the  judgment,  since  she  has  an  adequate  remedy  at  law. 

Appeal  from  the  Chancery  Court  of  Chambers. 

Heard  before  the  Hon.  B.  B.  McCraw. 

The  bill  in  this  case  was  filed  by  Mrs.  Sarah  E.  Grace,  a 
married  woman,  who  sued  by  her  next  friend,  against  Caleb 
Holloway  and  James  A.  Grace  (who  was  the  complainant's  hus- 
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band)  ;  and  sought  to  enjoin  the  execution  of  a  writ  of  habere 
facias  possessionem,  then  in  the  sheriff's  hands,  which  was  issued 
on  a  judgment  in  ejectment  recovered  by  the  said  Holloway 
against  one  I.  N.  Williams,  tenant  in  possession,  for  a  house 
and  lot  which  the  complainant  claimed  as  belonging  to  her  stat- 
utory separate  estate,  and  which  had  been  bought  by  said  Hol- 
loway, at  sheriff's  sale  under  execution  against  said  James  A. 
Grace.  The  defendant,  Holloway,  demurred  to  the  bill,  both 
for  want  of  equity,  and  because  the  complainant  had  an  ade- 
quate remedy  at  law.  The  chancellor  overruled  the  demurrer, 
and  on  final  hearing,  on  pleadings  and  proof,  rendered  a  decree 
for  the  complainant.  The  overruling  of  the  demurrer,  and  the 
final  decree,  are  now  assigned  as  error. 

J.  J.  Robinson,  for  appellant. 

W.  H.  Denson,  contra. 

m 

B.  F.  SAFFOLD,  J.  — The  purpose  of  the  bill  was  to  enjoin 
the  execution  of  a  writ  of  habere  facias  possessionem,  issued 
upon  a  judgment  of  ejectment  recovered  by  the  appellant 
against  the  tenant  of  the  appellee.  The  ground  of  relief  is 
alleged  to  be,  that  the  complainant,  Mrs.  Grace,  had  a  separate 
statutory  estate  in  1856,  a  portion  of  which  her  husband  con- 
verted to  his  own  use.  In  March,  1868,  in  consideration  of  this 
indebtedness,  he  conveyed  the  property  in  question  to  her  by 
deed,  which  was  not  recorded.  In  October,  1868,  the  defend- 
ant, Holloway,  recovered  a  judgment  against  him  on  a  note 
existing  prior  to  the  conveyance.  The  land  was  sold,  under  an 
execution  issued  on  that  judgment,  as  the  property  of  the  hus- 
band, and  purchased  by  Holloway.  He  then  commenced  an 
action  of  ejectment  against  the  person  in  possession,  and  ob- 
tained judgment,  with  the  writ  of  hab.fac.  poss.  The  bill  was 
demurred  to,  for  want  of  equity,  and  adequate  remedy  at  law. 

The  effect  of  a  judgment  for  the  plaintiff  in  ejectment,  is  that 
he  recovers  possession  of  the  premises  for  the  term  of  the  demise 
declared  upon.  Kennedy's  Heirs  v.  Reynolds,  27  Ala.  364. 
If  the  defendant  in  the  suit  is  merely  a  tenant,  the  landlord, 
nevertheless,  though  not  made  a  party,  is  deprived  of  the  pos- 
session, and  put  to  his  action  of  ejectment.  Mrs.  Grace  occu- 
pies this  attitude.  Her  title  is  not  an  equitable  one  only.  She 
has  a  conveyance  of  the  legal  title,  which  is  not  affected,  in  this 
respect,  by  not  having  been  recorded.  No  equity  jurisdiction 
is  shown. 

The  decree  is  reversed,  and  a  decree  will  be  rendered  in  this 
court  dismissing  the  bill,  on  the  ground  of  adequate  remedy  at 
law. 
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Carew  &  Son  v.  Lillienthall. 

Action  to  recover  Price  of  Goods  sold  and  delivered. 

1 .  Sale  of  goods  by  cleric ;  ratification  of  agent's  unauthorized  act.  —  Where  a  clerk 
or  salesman  in  a  store  sells  goods,  and,  at  the  same  time,  agrees  to  take  back  dam- 
aged goods  previously  sold  by  him  to  the  purchaser ;  and  his  principal,  denying  his 
authority  to  make  such  a  promise,  repudiates  the  agreement,  and  notifies  the  pur- 
chaser that  he  will  not  take  back  the  former  goods;  the  bringing  of  a  subsequent 
action  by  the  principal,  to  recover  the  price  of  the  goods  last  sold,  is  not  necessarily 
a  ratification  of  the  agent's  unauthorized  agreement,  so  as  to  prevent  the  plaintiff 
from  recovering  without  performing  that  agreement ;  but  in  such  case,  the  author- 
ity of  the  agent  to  make  the  promise,  and  the  ratification  of  his  promise  by  the 
principal,  are  both  questions  of  facts  for  the  determination  of  the  jury  ;  and  a 
charge  which  assumes  that  he  had  authority,  or  that  there  was  a  sufficient  ratifica- 
tion to  bind  the  principal,  is  properly  refused. 

2.  Jurisdiction  of  city  court  of  Montgomery,  and  of  circuit  courts ,  in  civil  causes  in- 
volving more  than  fifty  and  less  than  one  hundred  dollars. —  In  civil  causes,  where  the 
amount  in  controversy  is  between  fifty  and  one  hundred  dollars,  the  city  court  of 
Montgomery,  like  the  circuit  court,  has  concurrent  jurisdiction  with  justices  of  the 
peace;  which  jurisdiction  is  derived  from  constitutional  provisions,  and  is  not 
affected  by  any  inconsistent  statutory  provisions  contained  in  the  Revised  Code. 

Appeal  from  the  City  Court  of  Montgomery. 
Tried  before  the  Hon.  John  D.  Cunningham. 

Watts  &  Troy,  for  appellants. 

A.  Martin,  contra. 

PETERS,  C.  J.  —  This  is  an  action  on  account,  or  verbal 
contract,  for  one  hundred  dollars,  due  September  8, 1868,  which 
was  instituted  by  the  appellee,  Lillienthall,  as  plaintiff  in  the 
court  below,  against  Carew  &  Son  as  defendants,  on  the  7th  day 
of  September,  1869.  The  judgment  was  for  the  plaintiff,  for 
$51.67,  besides  costs.  From  this  judgment  the  defendants 
appeal  to  this  court ;  and  the  errors  assigned  assail  the  juris- 
diction of  the  court  below,  and  the  refusal  of  the  court  to  give 
a  charge  asked  by  the  defendants  on  the  trial  below,  which  ap- 
pears as  set  out  in  a  subsequent  part  of  this  opinion. 

The  evidence  set  out  in  the  bill  of  exceptions  tends  to  show, 
that  said  Lillienthall,  who  resided  in  the  city  of  New  York,  in 
the  month  of  August,  1867,  sold  a  lot  of  tobacco  and  snuff  to 
said  Carew  &  Son,  who  resided  in  the  city  of  Montgomery,  in 
this  State,  for  the  sum  of  $214.46.  This  lot  of  tobacco  and  snuff 
was  paid  for  in  December,  1867,  by  cash,  and  a  check  on  New 
York.  Afterwards,  one  Knox,  who  was  the  salesman  of  the 
plaintiff,  sold  to  the  defendants,  in  August,  1868,  a  second  lot 
of  tobacco,  for  $59.41,  which  is  the  sum  sued  for  in  this  action. 
The  tobacco  thus  sold  was  delivered  by  Knox  to  the  defend- 
ants.  It  also  appears  that  evidence  was  offered  tending  to  show, 
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that  the  first  lot  of  tobacco  sold  by  plaintiff  to  defendants  was 
unsound  and  unsalable,  and  that  a  clerk  in  the  store  of  plaintiff, 
at  the  time  the  second  lot  of  tobacco  was  bought,  agreed  to  take 
back  that  part  of  the  first  lot  which  was  unsalable,  and  defend- 
ants were  to  send  it  back  to  the  plaintiff  at  New  York.  It  was 
accordingly  sent  by  them  under  "this  agreement  with  Knox,  the 
salesman  ;  "  and  the  plaintiff  immediately  wrote  to  the  defend- 
ants, that  he  would  not  accept  the  tobacco  returned,  and  advised 
them  that  the  tobacco  was  in  store  for  their  use  and  benefit, 
and  subject  to  their  order.  The  proof  also  tended  to  show, 
that  Knox  was  the  person  who  made  both  of  said  sales  to  the 
defendants,  and  that  the  plaintiff  himself  did  not  make  either 
sale ;  and  also  that  Knox  made  the  agreement  to  take  back  the 
part  of  the  first  lot  alleged  to  be  damaged.  There  was,  also, 
testimony  denying  that  Knox  had  any  authority  from  the  plain- 
tiff to  take  back  the  first  lot  of  tobacco  ;  "  and  Knox  swore 
that  he  had  no  such  authority."  "  Knox  was  the  salesman  in 
the  store  of  plaintiff,  and  made  both  trades  with  the  defend- 
ants." The  bill  of.  exceptions  then  goes  on  to  state  that,  "  on 
this  evidence,  the  defendants  asked  the  court  to  charge  the 
jury,  that  if  they  find  from  the  evidence  that  Knox  made  the 
sale  to  Carew  &  Son  of  the  second  lot  of  tobacco,  and  agreed  to 
take  back  the  first,  as  a  part  of  the  sale  of  the  second  lot,  then 
the  plaintiff  cannot  claim  the  benefit  of  the  last  trade  without 
taking  it  with  its  burdens."  This  charge  being  refused,  the 
defendants  excepted ;  and  this  is  one  of  the  errors  assigned. 

The  contract  of  sale  in  this  case  was  not  made  by  the  owner 
of  the  tobacco  himself,  but  by  another  person  for  him.  In  such 
case,  it  must  appear  that  the  person  making  the  sale  had  au- 
thority from  the  owner  to  make  it,  or  that  after  it  was  made, 
the  owner  ratified  the  sale  that  has  been  made  for  him  ;  else  the 
owner  will  not  be  bound  by  it.  Here,  the  proof  shows  that 
the  agency  was  not  admitted,  but  was  denied  and  controverted. 
But  it  is  insisted,  that  the  suit  for  the  value  of  the  tobacco  de- 
livered by  Knox  to  the  defendants,  on  his  sale  to  them,  is  a 
ratification  of  this  sale.  This  is  not  necessarily  so.  The  prop- 
erty in  the  tobacco  did  not  pass  by  the  sale  made  by  Knox,  un- 
less Lillienthall  assented  to  it.  It  was  still  his  property,  and  if 
the  defendants  appropriated  it,  they  would  be  liable  to  him  for 
its  value.  The  law  implies  a  promise  to  pay  where  the  defend- 
ant has  derived  a  benefit  from  the  act  of  the  plaintiff.  Child, 
Hibbler  §•  Peason  v.  Wbfford,  3  Ala.  564,  and  cases  there 
cited.  Here,  the  evidence  very  clearly  shows  tnat  Lillienthall 
repudiated  the  sale  made  by  Knox.  But  because  he  did  this, 
he  was  not  bound  to  lose  his  goods.  He  could,  therefore,  sue 
upon  the  implied  contract,  which  the  law  raises  in  such  a  case. 
Hitchcock  v.  Lukens  <f*  Son,  8  Porter,  333.     The  charge  asked 
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assumes,  that  Knox  had  authority  to  make  the  sale,  or  that 
there  was  a  sufficient  ratification  to  bind  the  plaintiff.  This 
was  an  assumption  that  the  evidence  did  not  justify.  Both  the 
agency  and  the  ratification  should  have  been  left  to  the  jury. 
The  charge  was  calculated  to  mislead  the  jury,  and  it  was 
properly  refused.     1  Brick.  Digest,  p.  344,  §  130. 

2.  The  question  raised  on  the  jurisdiction  of  the  city  court 
is  not  sustained.  The  city  court  of  Montgomery  within  the 
county  has  the  jurisdiction  of  the  circuit  courts,  except  in  actions 
to  try  title  to  lands.  Pamph.  Acts  1863,  p.  121,  No.  152,  §  4  ; 
Rev.  Code,  §  10  ;  Pamph.  Acts  1868,  p.  351.  The  jurisdiction 
of  the  circuit  courts  is  conferred  by  the  Constitution,  which 
declares,  that  "The  circuit  court  shall  have  original  jurisdic- 
tion in  all  matters,  civil  and  criminal,  within  the  State,  not  other- 
wise excepted  in  the  Constitution  ;  but  in  civil  cases  only  when 
the  matter  or  sum  in  controversy  exceeds  fifty  dollars."  Const. 
Ala.  1867,  Art.  VI.  §  6.  Here  the  sum  in  controversy  is  above 
fifty  dollars,  and  the  recovery  was  above  this  sum  besides  costs. 
This  is  very  clearly  within  the  jurisdiction  of  the  circuit  court. 
The  jurisdiction  given  to  justices  of  the  peace  is  not  excepted 
out  of  that  bestowed  on  the  circuit  court.  "  Justices  shall  have 
jurisdiction,  in  all  civil  cases,  wherein  the  amount  in  controversy 
does  not  exceed  one  hundred  dollars."  Const.  Ala.  1867,  Art. 
VI.  §  13.  These  grants  make  the  jurisdiction  of  the  circuit 
court  and  of  the  justice  of  the  peace,  when  the  matter  or  sum 
in  controversy  is  over  the  value  of  fifty  dollars,  and  not  greater 
than  one  hundred  dollars,  concurrent.  In  such  a  case,  a  liti- 
gant may  sue  in  either  court.  So  far  as  the  Revised  Code  seeks 
to  limit  the  jurisdiction  thus  given  to  these  courts,  it  is  with- 
out authority,  and  it  is  not  continued  in  force.  Pamph.  Acts 
1868,  p.,  7.  As  soon  as  a  court  ordained  by  the  Constitution 
is  established  by  the  general  assembly,  it  draws  to  it  all  the 
powers  of  jurisdiction  which  it  derives  from  the  Constitution  it- 
self. It  needs  no  further  legislation  for  this  purpose.  The 
legislature  may  regulate  the  practice,  but  it  cannot  interfere 
with  the  limits  of  the  jurisdiction. 

The  judgment  of  the  court  below  is  affirmed. 


Stallworth  v.  Blum. 

Bill  of  Review  and  Supplement,  and  to  impeach  Decree  for  Fraud. 

1.  Bill  impeaching  decree  for  fraud. — A  bill  impeaching  a  decree  for  fraud, 
which  is  an  original  bill  in  the  nature  of  a  bill  of  review,  cannot  be  maintained, 
where  there  appears  to  have  been  no  intentional  fraud,  and  the  party  complaining 
has  not  been  injured. 

2.  Bill  of  review  for  error  apparent.  —  A  bill  of  review  for  error  apparent  does 
not  lie,  after  the  decree  has  been  affirmed  on  appeal ;  nor  on  account  of  a  merely 
erroneous  judgment,  which  might  be  the  subject  of  an  appeal  or  rehearing. 
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Appeal  from  the  Chancery  Court  at  Mobile. 

Heard  before  the  Hon.  Adam  C.  Felder. 

The  bill  in  this  case  was  filed  by  Thomas  B.  Stallworth 
against  Therese  Blum,  and  was  dismissed  by  the  chancellor,  on 
the  ground  that  the  decree  which  it  sought  to  impeach  and  re- 
view had  been  affirmed  by  this  court  on  appeal.  The  decree 
dismissing  the  bill  is  now  assigned  as  error. 

George  N.  Stewart,  for  appellant. 

P.  Hamilton,  contra. 

B.  F.  SAFFOLD,  J.— The  bill  of  review,  filed  by  the 
appellant,  was  dismissed,  on  the  ground  that  the  decree  sought 
to  be  reviewed  had  been  affirmed  by  the  supreme  court. 

The  complainant  had,  in  March,  1863,  sold  and  conveyed  to 
the  defendant  a  house  and  lot,  for  which  she  had  given  him  her 
individual  promissory  notes,  in  addition  to  a  cash  payment, 
payable  one,  two,  and  three  years  after  date,  in  gold  or  silver 
coin.  She  also  executed,  in  her  own  name  alone,  a  mort- 
gage of  the  lot  to  secure  their  payment.  In  it  was  a  stipula- 
tion, that  the  mortgagor  might  discharge  the  notes  by  payment 
of  current  paper  funds,  if  tendered  within  the  year  1863,  but 
not  afterwards.  In  April,  1864,  the  said  mortgagor  filed  a  bill 
to  compel  a  cancellation  of  the  mortgage,  on  her  payment  of 
whatever  amount  should  be  ascertained  to  be  due  on  it,  which, 
she  alleged,  she  had  tendered  within  the  required  time,  in 
Confederate  currency.  The  appellant,  as  defendant  in  that 
case,  denied  the  sufficiency  of  the  tender,  and  insisted  on  his 
right  to  demand  payment  in  gold  or  silver.  The  decree,  ren- 
dered on  the  5th  of  March,  1866,  ascertained  the  amount  of 
the  debt  unpaid,  required  the  complainant  to  pay  it  within 
thirty  days,  and  exacted  of  the  defendant,  on  being  notified  of 
such  payment  by  the  register,  to  deliver  up  the  notes  for  can- 
cellation, and  to  enter  satisfaction  of  the  mortgage. 

The  present  bill,  presented  as  a  bill  of  review  and  supple- 
ment, and  also  as  an  original  bill  for  fraud,  in  the  nature  of  a 
bill  of  review,  is  based  on  the  following  allegations  :  1st.  That 
the  decree  of  March  5,  1866,  was  rendered  on  a  bill  in  which 
the  complainant  represented  herself  to  be  a  married  woman, 
the  wife  of  Blum,  whereas  she  induced  the  belief,  when  mak- 
ing the  contract,  that  she  was  a  feme  sole ;  that  she  was,  in 
fact,  at  both  periods,  a  married  woman,  but  not  the  wife  of 
Blum.  2d.  The  decree  was  erroneous,  because  her  husband  was 
not  made  a  party  to  that  suit.  3d.  The  alleged  tender  was 
proved  by  only  one  witness,  against  the  denial  of  a  sworn 
answer.     4th.  The  money  alleged  to  have  been  tendered  was 
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not  brought  into  court  on  the  filing  of  the  bill.  5th.  The  ten- 
der of  Confederate  currency  was  not  sufficient.  6th.  The  stip- 
ulation in  the  mortgage,  respecting  a  payment  in  such  cur- 
rency, was  not  sufficient  to  destroy  the  obligation  to  pay  in 
coin  expressed  in  the  notes.  7th.  The  decree  was  not  com- 
plied with  in  the  payment  of  the  money  required. 

1.  A  bill  impeaching  a  decree  for  fraud,  is  an  original  bill 
in  the  nature  of  a  bill  of  review.  As  the  fraud  used  in  obtain- 
ing the  decree  is  the  principal  point  in  issue,  it  must  be  estab- 
lished by  proof,  before  the  propriety  of  the  decree  can  be  in- 
vestigated. Story's  Eq.  Plead.  §  426.  The  defendant,  Mrs. 
Blum,  being  interrogated  by  the  complainant,  Stallworth,  re- 
specting her  marriage,  answered,  that  she  was  never  at  any 
time  the  wife  of  Blum ;  that  she  was  so  called  generally,  and 
she  allowed  her  counsel  to  so  represent  her  in  her  bill,  not  from 
any  evil  design,  but  from  a  feeling  of  delicacy,  which  prevented 
her  from  correcting  his  misapprehension.  Her  marriage  to 
Charles  Seinbla,  on  the  21st  of  January,  1860,  and  his  deser- 
tion of  her  soon  afterwards,  were  proved.  He  has  not  been 
heard  of  since.  Whether  she  was  a  married  woman  or  not, 
there  was  no  intentional  fraud  on  her  part,  and  the  complainant, 
Stallworth,  has  not  been  injured.  By  her  bill  she  put  in 
issue  her  payment  of  the  purchase-money  for  the  lot,  and  her 
right,  on  that  account,  to  have  the  mortgage  satisfied.  These 
issues  were  determined  after  a  contest,  and  the  decree  affirmed 
by  this  court.  It  is  not  now  made  to  appear  that  the  lot  was 
not  her  separate  statutory  estate,  about  which  she  might  sue  by 
next  friend,  and,  in  some  instances,  alone.  Michan  v.  Wyatt,  21 
Ala.  813.     The  charge  of  fraud  is  not  sustained. 

2.  A  bill  of  review,  for  errors  apparent  on  the  record,  does 
not  lie  after  the  decree  has  been  affirmed  on  appeal.  For,  if 
so,  the  chancellor  could  reverse  the  decree  of  the  appellate 
court.  Dennison  v.  Goehring,  6  Barr  (Penn.),  402  ;  Stafford  v. 
Bryan,  2  Paige,  46,  47  ;  Story's  Eq.  Plead.  §  408.  Nor,  for  a 
merely  erroneous  judgment,  which  might  be  the  subject  of  an 
appeal  or  rehearing.  Perry  v.  Phelips,  17  Vesey,  173  ;  P.  §■ 
M.  Bank  v.  Dundas.  10  Ala.  661.  Under  one  or  the  other  of 
these  two  propositions,  the  other  grounds  of  error  may  be  in- 
cluded, except  the  last,  the  non-payment  of  the  decree,  which 
is  not  sustained  by  the  proof.  The   decree  is  affirmed. 
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Dawson  v.  Higgins. 

Trover  for  Conversion  of  Horse. 

1.  Statutory  lien  for  advances  to  make  crop.  —  To  constitute  a  statutory  Hen  for 
advances  to  make  a  crop  (Rev.  Code,  §  1858),  the  language  of  the  statute  must  be 
strictly  pursued,  and  it  must  "  be  declared,  in  a  written  note  or  obligation  for  the 
advance,  given  by  the  person  to  whom  such  advance  is  made,  that  the  same  was 
obtained  by  him,  bond  fide,  for  the  purpose  of  making  a  crop : "  a  recital  in  the 
note,  and  in  the  accompanying  conveyance  of  the  crop,  in  these  words,  "  which 
advances  were  made  me  to  enable  me  to  make  a  crop  the  present  year,"  is  not 
sufficient. 

2.  Mortgage  of  crop  to  be  groum,for  advances.  —  A  written  contract  in  the  form  of 
a  mortgage,  which  purports  to  have  been  made  to  secure  a  promissory  note  given 
for  advances  to  make  a  crop,  and  conveys  the  crop  to  be  grown,  with  other  personal 
property,  but  does  not  contain  the  words  necessary  to  constitute  a  statutory  lien 
(Rev.  Code,  §  1858),  is  nevertheless  valid  and  operative  as  a  mortgage  of  personal 
property,  and  takes  effect,  as  against  subsequent  purchasers  of  the  property,  from 
the  date  of  its  admission  to  record. 

Appeal  from  the  Circuit  Court  of  Chambers. 
Tried  before  the  Hon.  L.  B.  Strange. 

Richards  &  Falkner,  for  appellant. 

C.  D.  Hudson,  contra. 

PETERS,  C.  J.  —  This  is  an  action  of  trover  for  the  con- 
version of  a  horse.  On  the  trial  in  the  court  below,  the  plain- 
tiff took  a  nonsuit,  and  reserved  the  question  in  controversy  by- 
bill  of  exceptions ;  and  he  now  moves  here  to  have  the  nonsuit 
set  aside,  and  for  a  new  trial.     Rev.  Code,  §  2759. 

The  evidence  incorporated  into  the  bill  of  exceptions  shows, 
that  on  the  26th  day  of  March,  1868,  one  Thomas  A.  Harris 
(colored)  executed  and  delivered  to  the  plaintiff,  Dawson,  his 
promissory  note  in  the  words  and  figures  following :  "  On  or 
before  the  first  day  of  November  next,  I  promise  to  pay  W.  P. 
Dawson,  executor  of  E.  Bradford,  deceased,  or  bearer,  four 
bales  of  cotton,  middling,  for  advances  made  me  to  enable  me 
to  make  a  crop  the  present  year,  value  received,  March  26th, 
1868  ;  "  which  was  signed  by  said  T.  A.  Harris,  who,  at  the 
same  time,  also  made  and  delivered  to  said  Dawson  a  contract 
in  writing,  in  these  words  :  — 

"  The  State  of  Alabama,  )  Know  all  men  by  these  presents, 
Elmore  County.  \  that  I,  Thomas  A.  Harris  (col- 
ored), for  and*  in  consideration  of  the  sum  of  two  hundred  and 
fifty  dollars  to  him  in  hand  paid,  do  bargain,  and  sell,  and 
convey,  unto  W.  P.  Dawson,  executor  of  E.  Bradford,  de- 
ceased, his  heirs,  and  assigns,  my  entire  crop,  and  my  entire 
interest  in  the  rents  of  crop,  to  be  planted  and  grown  on  the 

vol.  n.  4 
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place  known  as  the  '  Cook  place ' ;  also,  one  bay  horse,  named 
'  John ' ;  warranting  and  defending  the  right  and  title  and 
claim,  from  all  claims  whatever.  Provided,  nevertheless,  that, 
whereas  the  said  Thomas  A.  Harris  has  this  day  made  his 
certain  promissory  note,  due  and  payable  to  Wm.  P.  Dawson, 
executor  of  E.  Bradford,  dec'd,  or  bearer,  on  or  before  the 
first  day  of  November  next,  for  four  bales  middling  cotton,  to 
be  gathered,  and  ginned,  and  packed  in  good  order,  in  consid- 
eration of  said  advance  of  two  hundred  and  fifty  dollars  ;  which 
advance  was  made  to  me  in  one  horse  and  corn,  &c,  to  enable 
me  to  make  a  crop  on  said  place,  which  crop  I  was  unable  to 
make  without  such  advance  ;  said  cotton  to  be  delivered  in  five 
miles  of  my  present  residence,  and  for  the  better  securing  the 
payment  of  said  note,  this  mortgage  conveyance  (is)  made.  Now, 
if  the  said  Thomas  A.  Harris  aforesaid  shall,  in  good  faith,  de- 
liver the  aforesaid  described  four  bales  of  cotton,  agreeable  to 
the  tenor  thereof,  that  this  mortgage  conveyance  to  be  void ; 
otherwise,  the  said  W.  P.  Dawson,  executor  of  E.  Bradford,  de-i 
ceased,  or  his  assigns,  are  hereby  authorized  and  empowered  to 
seize  and  take  possession  of  the  aforesaid  crop,  rents,  and  horse, 
and,  by  giving  thirty  days'  notice,  to  expose  to  sale  to  the 
highest  bidder  for  cash,  on  the  premises,  said  crop,  rents,  and 
horse  ;  and  after  paying  off  the  value  of  said  four  bales  cotton 
at  the  time  when  due,  and  all  legal  costs  and  expenses,  to  pay 
the  overplus  (if  any)  to  the  said  T.  A.  Harris.  In  witness 
whereof,  the  said  Thos.  A.  Harris  do  hereunto  set  his  hand  and 
seal,  this  26th  day  of  March,  A.  D.  1868. 

"  T.  A.  Harris."  [Seal.] 
This  instrument  was  attested  by  two  witnesses,  and  it  was 
filed  in  the  office  of  the  judge  of  probate  of  said  county  of 
Elmore  for  record,  and  recorded,  as  required  by  law,  on  the 
22d  day  of  July,  A.  D.  1868.  This  conveyance,  and  the  prom- 
issory note  above  set  out,  were  offered  in  evidence  by  the 
plaintiff,  on  the  trial  by  the  jury  in  the  court  below,  without 
objection.  It  was  also  shown,  that  this  instrument,  and  said 
note,  were  given  to  secure  the  payment  of  said  advances  to 
enable  said  Harris  to  make  a  crop  in  Elmore  county,  where  he 
resided,  in  the  year  1868.  The  testimony  tended  to  show,  also, 
that  about  the  month  of  July,  or  August,  1868,  Harris  carried 
off  the  horse,  and  failed  to  bring  him  back  to  Elmore  county  ; 
and  that  the  horse  was  afterwards  found  by  the  plaintiff,  in 
July  or  August,  1869,  in  Chambers  county  in  this  State,  in 
possession  of  the  defendant.  The  horse  was  demanded  before 
suit  brought  from  the  defendant,  by  the  agent  of  the  plaintiff ; 
and  it  was  shown  that  he  was  worth  about  $150.00.  The  de- 
fendant proved  that  he  had  swapped  with  Harris  for  the  horse, 
in  July  or  August,  1868,  and  claimed  it  as  his  own  under  this 
swap. 
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On  this  evidence;  the  court  charged  the  jury,  "  that  the  in- 
strument above  set  out  created  a  statutory  lien  under  the  statute 
of  this  State ;  and  that  unless  said  instrument  was  recorded 
within  sixty  days  after  its  execution  and  delivery,  then  the  lien 
was  lost,  and  the  plaintiff  could  not  recover  from  a  bond  fide 
purchaser  for  valuable  consideration."  To  this  charge  the 
plaintiff  excepted.  The  plaintiff  then  asked  the  court  to  charge 
the  jury,  in  effect,  that  the  instrument  above  set  out  "created 
a  lien  by  contract,  and  was  not  such  a  lien  as  that  described  in 
sections  1858  and  1859  of  the  Revised  Code,  which  was  for- 
feited and  lost  if  the  instrument  was  not  recorded  within  sixty 
days  under  the  statute."  This  charge  was  refused,  and  the 
plaintiff  again  excepted,  and  took  a  nonsuit. 

1.  The  charge  given  was  simply  the  reverse  of  the  charge 
asked  by  the  plaintiff.  They  involve  the  same  question.  That 
is,  what  it  takes  to  constitute  a  lien  for  advances  to  make  a 
crop  under  our  statute.  This  is  an  important  enactment,  and 
the  language  used  in  defining  its  provisions  is  precise  and  clear. 
It  requires  that  it  "shall  be  declared  in  a  written  note  or  ob- 
ligation for  the  advance,  given  by  the  person  to  whom  such  ad- 
vance is  made,  that  the  same  was  obtained  by  him,  bond  fide, 
for  the  purpose  of  making  a  crop,  and  that  without  such  ad- 
vance it  would  not  be  in  the  power  of  such  person  to  procure 
the  necessary  team,  provisions,  and  farming  implements,  to 
make  a  crop."  Rev.  Code,  §  1858.  The  words  in  italics,  above 
cited,  are  required  by  the  Code  to  be  incorporated  into  the  note 
or  obligation  for  the  advance.  This  requisition  is  imperative. 
We  cannot  presume  that  it  was  required  to  be  made  merely  to 
be  omitted  in  practice.  This  would  have  been  nugatory  and 
useless.  Such  a  presumption  is  not  to  be  indulged.  This  requi- 
sition is  not  complied  with  in  the  instrument  above  set  forth. 
It  is  not,  then,  strictly,  a  statutory  note  or  obligation,  creating 
a  statutory  lien.  It  is  not  necessary  to  discuss  the  reasons  for 
this  requisition.  It  is  enough  for  the  court  to  know  that  it 
exists,  and  to  see  that  it  is  enforced.  In  this  view  of  the  stat- 
ute, the  charge  of  the  court,  which  was  objected  to,  was  erro- 
neous.    It  should  have  been  refused. 

2.  The  instrument  above  set  out  is  not  a  contract  which  the 
law  forbids.  It  has  all  the  elements  of  a  mortgage,  and  as  such 
it  may  be  enforced  as  a  mortgage.  But  it  cannot  be  enforced 
as  a  statutory  lien  on  the  crop  and  stock  of  another,  for  ad- 
vances to  assist  in  making  a  crop.  Rev.  Code,  §  1860.  And 
it  cannot  be  enforced  as  landlords  enforce  their  liens  for  col- 
lection of  rents,  as  could  be  done  in  case  it  were  a  note  or  ob- 
ligation creating  a  statutory  lien.  As  a  mortgage,  the  instru- 
ment was  recorded  on  the  22d  day  of  July,  1868.  From  this 
date  it  was  operative  as  a  mortgage  of  the  personal  property 
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conveyed  in  it.  Rev.  Code,  §  1561  ;  Hardaivay  v.  Semmes, 
38  Ala.  657,  and  cases  there  cited.  The  refusal  of  the  charge 
asked  was,  for  this  reason  also,  error.  The  charge  asked  ought 
to  have  been  given. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
is  remanded  for  a  new  trial. 


Fry  et  ah  v.  Hamner. 

Bill    in  JZquity  by  Wife,  to    enjoin  Sale   of  Lands    under  Mortgage 
executed  by  Husband  and  Wife. 

1.  Wife's  statutory  separate  estate;  when  declared,  and  protected  against  mortgage 
of  husband  and  wife. — Lands  conveyed  by  the  wife's  guardian  to  her  husband,  in 
satisfaction  of  a  decree  rendered  against  him  on  settlement  of  his  guardianship, 
will  be  decreed  in  equity  to  be  her  statutory  separate  estate,  and  will  be  protected 
against  a  mortgage  executed  by  her  and  her  husband  to  one  who  had  notice  of  her 
equitable  rights. 

2.  Mortgage  by  husband  and  wife,  of  wife's  lands;  resulting  trust.  —  A  promissory 
note,  and  a  mortgage  on  the  wife's  lands  to  secure  it,  both  signed  by  husband  and 
wife,  and  given  for  money  advanced  to  them  to  enable  them  to  cultivate  the  land, 
and  to  pay  off  a  valid  outstanding  incumbrance  on  it,  are  absolutely  void,  as 
against  the  wife  and  her  statutory  separate  estate;  and  the  mortgagee  cannot 
claim  a  resulting  trust  in  the  land  to  the  extent  of  the  money  paid  in  extinguish- 
ment of  the  valid  incumbrance,  nor  be  subrogated  to  the  rights  of  the  party  w 
held  that  incumbrance. 

Appeal  from  the  Chancery  Court  of  Wilcox. 
Heard  before  the  Hon.  Charles  Turner. 

John  Y.  Kilpatrick,  for  appellants. 

Cochran  &  Dawson,  contra. 

B.  F.  SAFFOLD,  J.  —  The  appellee  filed  the  bill  to  enjoin 
the  appellants,  Fry  and  Fish,  from  selling  land  which  she 
claimed  to  be  her  separate  statutory  estate,  under  a  power  of 
sale  contained  in  a  mortgage  executed  to  them  by  her  husband 
and  herself. 

Her  guardian,  George  M.  Hamner,  after  her  marriage  with 
his  son,  George  W.  Hamner,  made  a  settlement  of  his  guar- 
dianship, upon  which  a  decree  was  rendered  against  him  for 
$17,160.47.  In  payment  and  satisfaction  of  this  judgment, 
the  guardian  conveyed  by  deed  to  her  husband,  George  W. 
Hamner,  the  land  in  question.  It  was  incumbered  at  the  time 
with  a  mortgage  for  about  $1,500.  George  W.  Hamner  and 
his  wife  agreed  with  Fry  and  Fish,  who  were  partners  as  com- 
mission merchants,  to  mortgage  the  said  land  to  them,  in  con- 
sideration of  their  advancing  to  them  the  amount  due  on  the 
prior  mortgage,  and  other  sums  of  money  to  be  used  in  farm- 
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ing  the  land.  A  promissory  note  for  the  estimated  amount, 
and  a  mortgage  to  secure  its  payment,  were  prepared,  and 
were  executed  by  Hamner  and  wife.  There  was  included  in 
this  debt  a  considerable  sum  due  to  the  said  mortgagees  from 
George  M.  Hamner,  the  father,  individually,  who  died  in  the 
middle  of  the  year,  after  contracting  the  debt,  and  after  the 
execution  of  the  conveyance  to  his  son,  but  before  the  date  of 
the  present  transaction.  No  consideration  for  the  assumption 
of  this  debt  is  shown,  further  than  that  George  W.  Hamner 
had  some  interest  in  the  farming  with  his  father,  and  the 
defendant  Fish  threatened  to  attach  the  crop  grown  on  the 
premises  during  the  year  in  which  the  father  died.  A  consid- 
erable portion  of  the  note  has  been  paid,  but  a  balance  is  still 
due,  about  equal  in  amount  to  the  prior  incumbrance  on  the 
land. 

The  defendants,  while  insisting  on  the  effectiveness  of  their 
mortgage,  contend  that  they  are  entitled  to  relief,  at  least,  to 
the  extent  of  the  precedent  mortgage  which  their  money  ex- 
tinguished. They  do  not  claim  this  subrogation  by  cross-bill 
which  the  complainant  is  called  on  to  answer,  but  by  simply 
concluding  their  answer  with  a  prayer  for  an  account,  and  for 
a  decree  for  the  sale  of  so  much  of  the  land  as  may  be  nec- 
essary to  pay  what  is  due  to  them,  and  for  "  whatever  or  such 
other  equities  and  relief  as  they  may  be  entitled  to."  The 
chancellor  decreed  a  perpetual  injunction,  in  accordance  with 
the  prayer  of  the  bill. 

1.  It  has  been  unequivocally  decided  by  this  court,  that  the 
note  and  mortgage  of  a  married  woman  create  no  liability 
against  herself,  or  against  her  separate  statutory  estate.  The 
limited  liability  to  which  her  separate  estate  may  be  subjected 
is  specified  in  the  statute  creating  it.  R.  C.  §  2376  ;  Wilkin- 
son v.  Cheatham,  45  Ala.  337.  The  deed  for  the  land  was 
taken  by  the  complainant's  husband  in  his  own  name,  and  it 
does  not  show  that  the  purchase  was  made  with  trust  funds  of 
his  wife.  But  the  fact  is  proved  by  the  receipt  which  he  gave 
to  her  guardian,  and  by  the  uncontradicted  testimony  of  all 
the  witnesses,  who  were  conversant  with  the  matter.  The 
defendants  admit  that  they  were  so  informed  before  they  took 
their  mortgage,  or  advanced  any  money  on  the  security  of  the 
land.  Under  these  circumstances,  the  right  of  the  complainant 
to  have  the  land  vested  in  her  as  her  separate  estate  is  unques- 
tionable. 2  Spence's  Eq.  Jur.  202-6;  1  lb.  512;  2  Story's 
Eq.  Jur.  §  1210 ;  Rev.  Code,  §§  2374,  2375. 

2.  The  defendants  have  no  claim  to  a  resulting  trust,  on  ac- 
count of  their  having  paid  the  money  in  extinguishment  of  the 
prior  incumbrance.  They  advanced  the  money  as  a  loan,  by 
agreement  with  the  complainant  and  her  husband.     It  is  not 
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shown  that  the  wife  received  in  the  land  any  more  than  was 
due  to  her  from  her  guardian.  The  advance  was  not  contem- 
poraneous with  the  purchase,  nor  was  the  purchase  intended 
for  the  defendants.     Riley  v.  Pierce,  at  the  present  term. 

The  decree  is  affirmed. 


Ayary  v.  Searcy. 

Action  to  recover  Damages  for  Removal  of  Partition  Fence. 

1 .  What  witness  may  testify,  as  matter  of  fact.  —  In  an  action  to  recover  damages  for 
the  removal  of  a  partition  fence,  although  the  evidence  does  not  show  that  the 
fence  was  a  statutory  partition  fence  (Rev.  Code,  §  1292),  a  witness  may  testify  that 
it  "  was  a  partition  fence,"  if  he  knows  the  fact  that  it  was  erected  by  agreement 
between  the  parties  who  owned  the  lands  ;  and  the  statement  is  not  objectionable, 
as  a  "  conclusion  of  law." 

2.  Ex  parte  survey.  —  A  survey  of  a  disputed  line,  made  by  any  other  person  than 
the  county  surveyor,  is  not  competent  evidence  against  a  party  who  had  no  notice 
of  it,  and  who  did  not  participate  in  making  it. 

3.  Damages.  —  In  trover  for  the  conversion  of  certain  fence-rails,  or  to  recover 
damages  for  the  removal  of  a  partition  fence,  whereby  plaintiffs  lands  were  left 
uninclosed  and  exposed,  the  defendant  cannot  be  allowed  to  prove,  in  mitigation 
of  damages,  "  that  plaintiff's  premises  were  of  small  value;  "  notwithstanding  the 
plaintiff  had  been  allowed  to  prove,  without  objection,  the  value  of  the  rent  of  his 
lands. 

4.  Irrelevant  evidence  in  rebuttal  of  irrelevant  evidence.  —  When  irrelevant  evi- 
dence has  been  admitted  without  objection,  the  adverse  party  may  move  to  exclude 
it,  at  any  time  before  the  cause  has  been  submitted  to  the  jury,  but  he  has  no 
right  to  rebut  it  by  other  irrelevant  evidence. 

Appeal  from  the  Circuit  Court  of  Chambers. 
Tried  before  the  Hon.  L.  B.  Strange. 

J.  J.  Robinson,  for  appellant. 

E.  G.  Richards,  and  Geo.  W.  Gunn,  contra. 

PETERS,  C.  J.  —  As  shown  in  the  bill  of  exceptions,  this 
is  an  action  instituted  by  Searcy  against  Avary,  for  damages, 
"  for  the  removal  of  a  partition  fence  between  their  lands." 
The  plaintiff  recovered  a  judgment  in  the  court  below,  for 
damages  and  costs ;  and  the  defendant  brings  the  case  to  this 
court  by  appeal.  The  matters  assigned  for  error  are  shown  in 
the  bill  of  exceptions. 

The  counts  of  the  complaint  are  in  these  words  :  "  The  plain- 
tiff claims  of  the  defendant  one  thousand  dollars,  as  damages, 
for  the  conversion  by  him,  on  or  about  the  months  of  January, 
February,  and  March,  1869,  of  the  following  chattels,  the 
property  of  the  plaintiff,  to-wit,  of  about  two  thousand  rails. 
The  plaintiff  claims  of  the  defendant,  also,  the  further  sum  of 
one  thousand  dollars,  as  damages  done  to  the  plaintiff  by  the 
defendant  during  the  year  1869,  for  that  the  said  defendant,  in 
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the  year  aforesaid,  removed  a  certain  rail  fence  of  about  ten 
hundred  panels,  inclosing  in  part  plaintiff's  land  and  plantation 
in  Chambers  county,  Alabama,  without  the  consent  of  the 
plaintiff.  And  the  plaintiff  avers,  that  the  removal  of  the  said 
rail  fence  left  the  said  land  and  plantation  exposed  to  the  dep- 
redations of  stock,  and  rendered  the  same  impossible  to  culti- 
vate during  the  years  1869  and  1870  ;  and  that  he  had  a  large 
body  of  valuable  land  cleared  and  ready  for  cultivation,  which 
was  left  uninclosed  by  the  said  removal  of  said  fence,  and 
made  impossible  to  cultivate  by  reason  of  said  removal  for  said 
years ;  and  further  avers,  that  the  said  fence  was  a  partition 
fence,  built  on  or  near  the  dividing  line  between  the  lands  of 
the  plaintiff  and  defendant,  more  than  twelve  years  since,  by 
plaintiff's  vendor,  with  the  consent  of  the  defendant  or  his 
vendor,  and  the  same  has  been  recognized  by  the  said  defend- 
ant as  a  partition  fence  for  said  length  of  time ;  and  avers  that 
said  fence  was  a  partition  fence,  and  that  the  plaintiff  owned 
an  individual  interest  in  the  same." 

To  this  complaint,  the  only  plea  found  in  the  record  is  in 
these  words  :  "  The  defendant  pleads  the  general  issue."  The 
issue  thus  formed  was  tried  by  a  jury,  who  found  a  verdict  for 
the  plaintiff,  and  assessed  his  damages  at  two  hundred  and  fifty 
dollars  ;  and  for  this  sum  judgment  was  rendered  for  the  plain- 
tiff. On  this  issue,  the  plaintiff  was  permitted  to  prove  the 
annual  rents  of  the  premises  from  which  the  fence  was  removed, 
and  thereby  rendered  incapable  of  cultivation.  Up  to  this 
stage  of  the  proceeding  in  the  court  below,  there  was  no  ob- 
jection. After  this,  the  defendant  below  objected  to  the  decla- 
ration of  a  witness  for  the  plaintiff,  that  the  fence  in  contro- 
versy was  "  a  partition  fence,"  on  the  ground  that  this  was  u  a 
conclusion  of  law."  The  testimony  does  not  show  that  the 
fence  removed  in  this  case  was  a  statutory  partition  fence. 
Rev.  Code,  §  1292.  It  may  have  been  a  fence  erected  by 
agreement  of  the  parties  who  owned  the  lands.  The  witness 
might  have  known  this  fact.  He  could  then  have  proved  its 
existence  as  an  existing  thing.  14  Ala.  151.  Its  character, 
then,  would  not  have  been  a  conclusion  of  law,  but  the  result 
of  the  agreement  of  the  parties.  This  evidence  would  have 
been  competent.  And  every  reasonable  intendment  is  to  be 
made  in  favor  of  the  ruling  of  the  court  below.  27  Ala.  377  ; 
19  Ala.  517  ;  1  Ala.  321.  The  evidence  is  not  all  set  out  in  the 
bill  of  exceptions,  and  this  court  cannot  presume  that  the  wit- 
ness did  not  know  the  fact  to  which  he  testified.  There  was  no 
error  in  this. 

2.  The  survey  of  the  line  of  the  fence,  attempted  to  be 
offered  in  evidence  on  behalf  of  the  defendant  below,  was  not 
made  by  the  county  surveyor,  the  person  appointed  by  law  to 
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make  it.  Rev.  Code,  §§  947,  950,  953  ;  Dailey  v.  Fountain,  35 
Ala.  25.  It  was  merely  an  ex  parte  examination  of  the  dis- 
puted line  of  the  fence,  without  any  notice  to  the  opposite 
party.  Such  a  survey  was  incompetent  for  any  purpose, 
against  the  party  not  participating  in  it.  There  was  no  error 
in  rejecting  it. 

3.  The  refusal  of  the  court  below  to  permit  the  defendant  to 
prove  that  "  the  plaintiff's  premises  were  of  small  value,  in 
mitigation  of  damages,"  was  not  error.  The  action  is  a  per- 
sonal action  for  the  value  of  certain  rails  converted  by  the  de- 
fendant, which  belonged  to  the  plaintiff.  In  such  an  action, 
the  value  of  the  land  could  not  enter  into  the  question  of 
damages  in  any  way.  The  first  count  of  the  complaint  is 
clearly  a  count  in  trover.  Rev.  Code,  p.  676,  Form  "  For 
the  conversion  of  chattels."  The  second  seems  to  be  of  the 
same  nature,  though  somewhat  in  artificially  drawn.  In  trover, 
the  damages  is  the  value  of  the  chattel  converted,  at  any  time 
between  the  conversion  and  the  judgment,  with  interest  there- 
on. Ewing  v.  Blount,  20  Ala.  694  ;  Jenkins  v.  McConico,  26 
Ala.  213  ;    Williams  v.  Crum,  27  Ala.  468. 

4.  The  fact  that  the  court  below  had  permitted  the  plaintiff 
to  prove  the  rent  of  the  lands  exposed  by  the  removal  of  the 
fence  in  controversy,  did  not  authorize  the  admission  of  the 
counter  evidence  of  the  value  of  the  lands.  The  evidence  of 
the  rent  was  improperly  admitted,  but  it  was  not  objected  to. 
This  evidence  could  not  be  counteracted  by  other  improper 
evidence.  The  proper  mode  to  get  rid  of  the  effect  of  the  im- 
proper evidence  first  admitted,  would  have  been  by  motion  to 
exclude  it,  before  submitting  the  cause  to  the  jury.  30  Ala. 
672 ;  24  Ala.  273  ;  28  Ala.  110 ;  29  Ala.  244. 

Taking  the  case  as  made  by  the  record,  which  is  somewhat 
peculiar,  I  am  not  able  to  discover  any  error  in  the  proceedings 
or  judgment  in  the  court  below,  of  which  the  appellant  is  en- 
titled to  complain. 

The  judgment  of  the  court  below  is,  therefore,  affirmed. 


Russell  et  al.  v.  Rolfe. 

Motion  for  Summary  Judgment  against  Sheriff  and  Sureties  on  Offi- 
cial Bond. 

1.  Nonsuit,  and  withdrawal  of  motion.  —  A  nonsuit,  taken  on  a  motion  for  a  sum- 
mary judgment  against  a  sheriff  and  his  sureties,  and  the  withdrawal  of  a  subse- 
quent motion  for  the  same  cause  of  action,  are  not  equivalent  to  two  nonsuits. 

2.  Discontinuance. — A  motion  for  a  summary  judgment  against  a  sheriff  and 
his  sureties  is  not  discontinued  by  the  mere  omission  of  the  plaintiff  to  have  it 
formally  continued  at  a  former  term. 
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Appeal  from  the  Circuit  Court  of  Barbour. 
Tried  before  the  Hon.  J.  McCaleb  Wiley. 

John  A.  Foster,  for  appellants. 

Buford  H.  Dent,  contra. 

B.  F.  SAFFOLD,  J. —  The  appellee  moved  for  a  summary 
judgment  against  the  appellants,  the  sheriff  and  his  sureties, 
for  the  failure  of  the  said  sheriff  to  pay  over  money  collected 
on  an  execution,  as  allowed  by  R.  C.  §§  3031,  3032.  The  de- 
fendants moved  to  dismiss  the  motion,  because  there  had  been 
two  nonsuits.  It  appears  that  the  plaintiff  had  once  taken  a 
nonsuit,  and  at  another  time  had  withdrawn  a  similar  motion. 
In  Bullock  v.  Perry  (2  Stew.  &  Port.  319),  a  dismissal  and  a 
nonsuit  were  held  not  to  be  equivalent  to  two  nonsuits.  The 
withdrawal  of  a  motion  or  suit  is  not  the  technical  retraxit,  or 
open  and  voluntary  renunciation  of  his  suit  in  court,  by  which 
the  plaintiff  forever  lost  his  action.  It  is  not  a  nonsuit,  which 
is  an  omission  or  failure  to  prosecute  the  suit  farther.  The 
nonsuit  is  no  bar  to  another  action  for  the  same  cause,  except 
by  the  statute.  The  withdrawal  is  more  akin  to,  if  not  iden- 
tical with,  dismissal.  It  has  no  professional  signification,  and, 
perhaps,  as  good  a  reason  as  can  be  given  for  distinguishing  it 
from  the  nonsuit,  which  is  really  more  negative,  is,  that  the 
restraint  upon  the  latter  is  an  abridgment  of  the  right  of  the 
citizen,  and,  therefore,  should  be  strictly  construed.  We  hold 
that  a  withdrawal  and  nonsuit  are  not  equivalent  to  two  non- 
suits. 

2.  The  cause  was  not  discontinued  by  an  omission  at  one 
term  formally  to  continue  it.  In  McAlpine  v.  The  State  (47 
Ala.  78),  this  court  held  it  to  be  the  settled  practice  in  this 
State,  that  a  general  order  was  sufficient  to  continue  all 
causes  not  disposed  of  at  the  adjournment  of  a  term.  I  cannot 
think  that  the  vitality  of  all  causes  pending  in  a  court  would 
be  held  to  depend  on  so  trivial  a  thing  as  the  formal  entry  of 
such  a  general  order.  Whether  a  cause  has  been  discontinued, 
or  not,  ought  to  be  determined  from  the  diligence  of  the  party 
prosecuting  it.  If  he  is  wilfully  negligent,  he  cannot  complain 
at  its  dismissal  on  motion  of  the  opposite  party. 

The  deposition  of  Young,  and  the  certificate  of  the  commis- 
sioner who  examined  him,  are  not  set  out  in  the  transcript, 
and  therefore  we  cannot  decide  the  objections  made  to  it. 

The  judgment  is  affirmed. 
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Lenoir  v.  Broadhead's  Administrator. 

Action  on  Promissory  Note,  by  Assignee  against  Maker. 

1.  Service  of  summons  and  complaint.  —  The  words  "Received  in  office,  August 
22,  1870,"  and  "  Executed  August  22,  1870,"  followed  by  the  sheriff's  name  and 
title,  and  copied  into  the  transcript  immediately  after  the  summons  and  complaint, 
are  sufficient,  after  judgment  by  default,  to  show  a  regular  service  of  the  summons 
and  complaint ;  and  if  referred  to  the  summons  only,  they  would  show  a  sufficient 
service,  in  the  absence  of  objection  in  the  primary  court. 

2.  Clerical  mistake  in  calculation  of  interest ;  judgment  corrected  and  affirmed. — 
On  the  rendition  of  a  judgment  by  default,  in  an  action  on  a  promissory  note,  it 
is  the  duty  of  the  clerk  to  compute  the  interest  (Rev.  Code,  §  2770),  allowing 
proper  credits  for  partial  payments  made,  and  to  enter  judgment  for  the  amount 
ascertained  to  be  due ;  and  if,  by  mistake,  judgment  is  entered  for  a  greater  amount 
than  is  actually  due,  the  judgment  will  be  corrected  on  appeal,  and  affirmed  at  the 
costs  of  the  defendant. 

Appeal  from  the  Circuit  Court  of  Baker. 
Tried  before  the  Hon.  James  Q.  Smith. 

Cobb  &  Lewis  and  Watts  &  Troy,  for  appellant. 

Doster  &  Abney,  contra. 

PETERS,  C.  J.  —  This  is  an  action  of  debt.  Following  the 
summons  and  the  complaint  is  this  entry  in  the  record :  "  Re- 
ceived in  office,  August  the  22,  1870.  W.  A.  Jones,  sheriff." 
"Executed,  August  22,  1870.  W.  A.  Jones,  sheriff."  The 
summons  is  in  the  form  prescribed  in  the  Code.  The  complaint 
is  somewhat  peculiar.  For  this  reason  I  set  it  out  in  full.  It 
is  in  these  words  :  — 

"  M.  K.  Broadhead  \  The  plaintiff  claims  of  the  defendant  the 
v.  >  sum    of  two  hundred  and  fifty  dollars, 

R.  C.  Lenoir.  )  with  the  interest  due  on  a  promissory 
note  made  payable  to  Andrew  Wolley,  for  the  sum  of  fourteen 
hundred  dollars,  dated  25th  day  of  January,  1859,  and  due  the 
1st  day  of  January  next  thereafter,  with  the  following  credits 
indorsed  thereon,  to  wit,  '  January  18th,  1860,  received  four 
hundred  and  fifty  dollars '  ;  '  April  30th,  1861,  rece'd  one  hun- 
dred dollars  ' ;  '  February  23d,  1863,  rece'd  one  hundred  and 
ten  dollars '  ;  '  January  4th,  1866,  rece'd  five  hundred  dol- 
lars ' ;  of  which  said  note  the  plaintiff  has  become  the  payee 
by  purchase." 

On  this  complaint  the  following  judgment  was  rendered : 
"  This  day  came  the  plaintiff,  by  attorney  ;  and  the  defendant, 
being  called,  came  not,  but  made  default.  It  is  therefore  con- 
sidered by  the  court,  that  the  plaintiff  recover  of  the  defendant 
the  sum  of  one  thousand  and  sixty-one  dollars  Jfo  damages, 
besides  costs  of  suit,  for  which  let  execution  issue." 
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From  this  judgment  the  defendant  in  the  court  below  ap- 
peals to  this  court,  and  here  he  assigns  the  following  errors : 
"1.  The  rendition  of  the  judgment  against  him  in  the  court  be- 
low." "  2.  That  it  does  not  appear  by  the  record  that  he 
(defendant)  was  ever  served  with  process  to  make  him  a  party 
defendant,  and  to  bring  him  into  court."  "3.  That  judgment 
was  rendered  against  him  (defendant)  without  his  being  in 
court  by  service  of  any  process." 

1.  These  errors,  as  thus  assigned,  all  seem  to  involve  the  same 
point ;  that  is,  that  the  defendant  was  not  regularly  served 
with  process.  This  is  not  sustained  by  the  record.  The  return 
of  the  sheriff  "  executed,"  coming  after  the  summons  and  com- 
plaint, must  be  referred  to  these  parts  of  the  proceedings.  In 
this  view  of  the  record,  it  appears  that  the  defendant  was 
served  both  with  the  summons  and  the  complaint.  But  a  ser- 
vice of  the  summons,  without  the  complaint,  would  have  been 
sufficient,  if  the  defendant  made  no  objection  to  such  an  irreg- 
ular service  in  the  court  below.  This  has  long  been  the  settled 
law  of  this  court.  Brew  v.  Cunningham,  28  Ala.  466  ;  Moore 
v.  Fiquett,  19  Ala.  237 ;  Roberts  v.  Beeson,  4  Porter,  166 ;  Mav- 
erick v.  Buffee,  1  Ala.  433.  Then,  for  this  error,  there  can  be 
no  reversal. 

2.  But  it  is  contended  by  appellant  that  the  judgment  is  for 
too  much.  Although  this  is  not  an  error  specifically  pointed 
out  by  the  assignments,  yet  as  it  appears  that  it  is  a  defect  in 
the  judgment,  and  possibly  may  be  intended  to  be  pointed  out 
by  the  first  assignment,  it  will  be  considered.  It  is  apparent 
from  the  record  that  this  action  is  founded  on  an  instrument  of 
writing  ascertaining  the  plaintiff's  demand,  and  that  the  judg- 
ment is  by  default.  In  such  case,  the  judgment  in  the  court 
below  may  be  entered  up  by  the  clerk,  under  the  direction  of 
the  court,  and  the  clerk  must  compute  the  interest.  Rev. 
Code,  §  2770.  It  appears,  also,  that  there  is  sufficient  matter 
apparent  on  the  record  to  enable  the  court  below  to  make  the 
proper  amendment.  The  error  in  the  judgment  is  clearly  a 
miscalculation  of  the  clerk.  No  cause  can  be  reversed  for  such 
error  or  mistake,  in  this  court,  unless  the  court  of  original  juris- 
diction refuses  to  make  the  amendment.  Rev.  Code,  §§  2807, 
2811.  Upon  these  sections  of  the  Code,  my  inclination  was  to 
affirm  the  judgment  in  this  case  without  correction  ;  but  it 
seems  that  the  judgment  of  the  court  below  is  manifestly  too 
large,  and,  if  objected  to  in  the  court  below,  it  might  have  been 
corrected  there  ;  and  it  appears  that  the  complaint  contains  a 
substantial  cause  of  action.  Under  authority  of  the  case  of 
Spence  v.  Rutledge  (11  Ala.  590),  the  judgment  will  be  cor- 
rected here,  and  affirmed.  The  clerk  of  this  court  will,  there- 
fore, deduct  the  proper  credits,  admitted  by  the  complaint  in 


60  SUPREME   COURT 

[Reavis  v.  Reavis.] 

this  case,  from  the  amount  of  the  debt  shown  to  be  due  and  un- 
paid by  the  promissory  note  on  which  the  action  is  founded,  and 
compute  the  interest  on  the  balance  due,  from  the  date  of  the 
last  credit  up  to  the  rendition  of  the  judgment  in  the  court 
below,  and  make  the  appropriate  correction.  In  other  respects, 
the  judgment  so  corrected  is  affirmed,  at  the  costs  of  the  appel- 
lant.    Kennedy  $  Merritt  v.  Young,  25  Ala.  563. 


Reavis  v.  Reavis. 

Bill  in  Equity  to  enjoin  Action  of  Ejectment,  and  compel  Divestiture 
of  Legal  Title  to  Land. 

1.  Cancellation  of  deed.  —  The  cancellation  or  destruction  of  a  deed  for  land  does 
not  divest  the  title  out  of  the  grantee,  nor  reinvest  it  in  the  grantor,  though  such 
was  the  intention  of  the  parties. 

2.  When  equity  will  enjoin  action  of  ejectment,  and  compel  divestiture  of  legal  title 
to  land.  —  Where  the  vendor  of  land  has  recovered  a  judgment  on  the  notes  for  the 
purchase-money,  which  the  purchaser  is  unable  to  pay;  and  it  is  thereupon  agreed 
between  them  and  the  father  of  the  purchaser,  that  the  father  shall  pay  the  judg- 
ment, and  shall  take  a  deed  for  the  land  directly  from  the  vendor,  and  that  the 
vendor's  unrecorded  deed  to  the  purchaser  shall  be  cancelled  and  destroyed;  and 
this  agreement  is  fully  executed,  —  a  court  of  equity  will  enjoin  an  action  of  eject- 
ment subsequently  instituted  by  the  son  against  the  father,and  decree  a  divestiture 
of  the  legal  title  out  of  the  son  in  favor  of  the  father. 

Appeal  from  the  Chancery  Court  of  Jefferson. 
Heard  before  the  Hon.  Charles  Turner. 

G.  W.  Hewitt,  for  appellant. 

Porter  &  Martin,  contra. 

B.  F.  SAFFOLD,  J. —  At  the  suit  of  the  appellee,  the 
chancellor  perpetually  enjoined  an  action  of  ejectment  com- 
menced against  him  by  the  appellant,  Reavis,  Jr.,  and  divested 
out  of  the  latter  whatever  title  or  interest  he  had  in  the  land 
in  question,  and  vested  it  in  the  complainant ;  and  his  decree 
is  now  assigned  as  error. 

It  is  clearly  shown  that  Wiley,  Truss,  and  Landrum  sold  and 
conveyed  the  land  to  Reavis,  Jr.,  and  Taylor,  and  afterwards 
recovered  judgment  against  them  on  the  note  which  they  gave 
for  the  purchase-money.  While  the  matter  was  in  this  con- 
dition, the  appellee  agreed  with  his  son,  Reavis,  Jr.,  to  buy  his 
half  interest  in  the  land  for  $800,  which  was  a  less  amount 
than  that  of  the  judgment.  In  pursuance  of  this  agreement, 
he  paid  $233,  which  was  credited  on  the  judgment.  Learning 
then  that  another  judgment  had  been  recovered  against  his  son, 
and  that  a  balance  would  remain  on  the  judgment  in  favor  of 
Truss   and  Landrum,  he   refused   to   complete   the   contract. 
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Thereupon,  it  was  arranged  between  him  and  his  son,  who  had 
obtained  the  interest  of  Taylor  in  the  property,  and  Truss, 
who  had  acquired  Landrura's  interest  in  the  judgment,  that 
the  conveyance  from  Truss  and  Landrum  to  Reavis,  Jr.,  and 
Taylor,  which  had  not  been  recorded,  should  be  destroyed,  and 
that  Truss  should  convey  by  deed  the  entire  interest  in  the 
land  to  Reavis,  Sr.,  and  transfer  the  judgment  to  him,  in  con- 
sideration of  his  paying  the  entire  balance  due  on  the  said 
judgment.     This  agreement  was  carried  into  effect. 

Inasmuch  as  the  destruction  of  the  deed  did  not  have  the 
effect  to  reinvest  Truss  with  the  legal  title,  his  conveyance  to 
Reavis,  Sr.,*  is  not  such  a  one  as  can  oppose,  at  law,  the  title 
vested  in  Reavis,  Jr.,  by  the  deed.  It  is  not  denied  that  the 
intention  of  all  the  parties  was  to  vest  in  the  complainant  the 
absolute  title  to  all  of  the  land.  But  the  defendant,  Reavis,  Jr., 
claims  that  one  half  interest  was  to  be  held  by  his  father  in 
trust  for  him.  This  purpose  is  not  supported  by  any  other 
testimony  than  his  own,  while  it  is  directly  denied  by  the 
deposition  of  his  father.  It  is  also  opposed  by  the  facts,  that 
the  father  paid  about  $200  more  for  the  property  than  he  had 
agreed  to  do  for  the  half  interest ;  and  that  the  son,  on  several 
occasions,  admitted  he  had  parted  with  all  of  his  interest. 
Their  contract  was,  no  doubt,  induced  on  the  one  side,  by  the 
inability  of  the  son  to  satisfy,  even  in  part,  the  judgment  held 
by  Truss,  and  his  apprehension  of  the  liability  of  whatever 
interest  he  retained  to  the  satisfaction  of  the  Weaver  judgment 
subsequently  obtained  ;  and,  on  the  other,  by  the  conviction  of 
the  father  of  the  necessity  of  saving  what  he  had  paid,  by  pro- 
curing the  entire  interest,  and  the  judgment,  which  was  a  prior 
incumbrance  upon  it.  Not  the  least  tinge  of  fraud  is  shown  in 
the  conduct  of  the  complainant.  The  price  paid  by  him  is  not 
shown  to  have  been  inadequate.  The  decree  is  affirmed. 


Lavange  v.  Burke  &  Wife. 

Appeal  from  Judgment  dismissing  Suit  by  Non-resident  for  Want  of 
Security  for  Costs. 

Security  for  costs  by  non-resident  plaintiff;  waiver  of  right  to  dismiss,  on  account  oj 
failure  to  give.  —  A  motion  to  dismiss  a  suit  brought  by  a  non-resident  plaintiff,  on 
account  of  the  failure  to  give  security  for  the  costs  as  required  by  the  statute  (Rev. 
Code,  §  2802),  comes  too  late  after  the  cause  has  been  continued,  and  after  pleas  in 
bar  have  been  filed. 

Appeal  fom  the  Circuit  Court  of  Montgomery. 
Tried  before  the  Hon.  James  Q.  Smith. 
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This  action  was  brought  by  the  appellant,  and  was  com- 
menced on  the  21st  November,  1871.  At  the  June  term,  1872, 
after  pleas  in  bar  had  been  filed,  with  a  replication  and  demurrer, 
the  court  dismissed  the  suit,  on  motion,  because  the  plaintiff 
was  a  non-resident,  and  had  failed  to  give  security  for  the  costs ; 
and  this  judgment,  to  which  an  exception  was  reserved  by  the 
plaintiff,  is  now  assigned  as  error. 

Rice,  Jones  &  Wiley,  for  appellant. 

Stone  &  Clopton,  Morgan,  Bragg  &  Thoeington,  and 
H.  C.  Semple,  contra. 

PETERS,  C.  J.  —  There  is  but  one  question  in  this  case. 
That  is  this :  Did  the  appellees  in  the  court  below  waive  their 
right  to  have  this  suit  dismissed,  for  want  of  security  for  costs, 
before  the  motion  to  dismiss  was  made  ?  It  appears  that  Mrs. 
Lavange,  the  plaintiff  below,  was  a  non-resident  at  the  time 
this  suit  was  commenced.  She  failed  to  give  security  for  the 
costs.  This  failure  subjected  her  suit  to  dismissal  on  motion  in 
the  court  below.  Rev.  Code,  §  2802,  and  cases  there  cited  in 
note  1.  But  this  right  of  dismissal  may  be  waived.  Weeks  v. 
Napier,  33  Ala.  568.  In  Ex  parte  Robbins,  the  court  say,  in 
expounding  this  section  of  the  Code  :  "  Under  the  influence  of 
that  decision  (Ala.  £  Tenn.  R.  R.  Co.  v.  Harris,  25  Ala.  232), 
we  hold,  that  the  general  rule  established  by  section  2396  of 
the  Code"  (Rev.  Code,  §  2802)  "  is,  that  all  actions  commenced 
in  a  court  of  law,  in  the  name  and  for  the  use  of  a  non-resident, 
without  security  for  costs,  must  be  dismissed,  on  motion  made 
at  any  time  before  a  plea  is  filed,  or  judgment  is  rendered." 
29  Ala.  71,  74.  The  rule  thus  established  has  never  been 
modified.  It  has  now  been  the  received  construction  of  this 
statute  for  about  seventeen  years.  We  do  not  feel  inclined  to 
abandon  it  after  so  long  a  trial.  The  suit  in  this  case  was  com- 
menced on  November  21,  1871,  in  the  circuit  court  of  Mont- 
gomery. The  terms  of  this  court  were  then  held  "  on  the  sec- 
ond Mondays  of  June  and  January.  Acts  of  1868,  p.  13. 
The  summons  in  this  case  must,  then,  have  been  returnable  to 
the  January  term  of  said  circuit  court ;  and  the  case  was  nec- 
essarily continued  until  the  June  term  following  the  date  of 
the  summons,  that  is,  to  the  June  term,  1872.  The  defendants 
filed  their  pleas  in  answer  to  the  complaint  on  June  4,  1872, 
and  the  plaintiff  filed  her  replication  on  June  13,  1872,  and  to 
this  there  was  a  demurrer  filed  the  same  day.  On  the  15th 
day  of  the  same  month,  the  defendants  filed  their  affidavit  of 
non-residence  ;  and  the  suit  was  dismissed  for  want  of  security 
for  costs,  on  the  17th  June,  1872.     This,  then,  was  after  a  con- 
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tinuance,  and  after  pleas  filed  by  the  defendants,  and  replica- 
tion to  the  same,  and  a  demurrer  to  the  replication.  This  was 
too  late  to  allow  the  motion  to  dismiss,  by  the  rule  above  laid 
down.  The  right  to  make  the  motion  had  been  waived.  A 
judgment  of  dismissal,  for  want  of  security,  after  waiver,  is 
error,  and  on  appeal  to  this  court  such  a  judgment  will  be  re- 
versed.    Weeks  v.  Napier,  33  Ala.  568. 

The  judgment  of  the  court  below  is  reversed,  and  remanded 
for  a  new  trial. 


Penn  v.  Edwards. 

Action  on  Judgment. 

1.  Plea  of  bankruptcy,  and  replication  thereto.  —  In  an  action  on  a  judgment,  a 
plea  averring  that,  since  the  commencement  of  the  suit,  the  plaintiff  has  become 
a  bankrupt,  and  has  obtained  a  certificate  of  discharge  in  bankruptcy,  if  verified 
as  a  plea  puis  darrein  continuance  (Rev.  Code,  §  2640),  is  a  good  plea  in  bar  ;  and  a 
replication  to  such  plea,  averring  that  the  plaintiff  had,  more  than  six  months  be- 
fore said  bankruptcy,  assigned  the  judgment  to  another  person,  for  whose  use  the 
suit  is  brought,  is  a  sufficient  answer  to  it. 

2.  Admission  of  record  by  affidavit  in  cause.  —  The  affidavit  of  the  plaintiff, 
made  on  a  motion  to  set  aside  an  entry  of  satisfaction  of  a  judgment,  that  another 
person  had  an  interest  in  the  judgment  jointly  with  him,  is  admissible  evidence  for 
the  defendant  under  the  plea  of  payment,  in  a  subsequent  action  on  the  judgment, 
in  support  of  partial  payments  made  to  that  person. 

3.  Compromise  of  judgment  by  one  of  joint  owners.  —  One  of  several  joint  owners 
of  a  judgment  may  compound  or  compromise  his  interest  in  it  with  the  debtor 
without  the  consent  of  the  others. 

4.  Proof  of  payment  of  note.  —  Possession  of  a  promissory  note  by  the  maker, 
and  of  a  receipt  from  the  payee  for  the  amount  of  the  note,  to  be  credited  on  the 
note,  is  sufficient  to  create  a  presumption  of  payment  of  the  note. 

Appeal  from  the  Circuit  Court  of  De  Kalb. 
Tried  before  the  Hon.  W.  J.  Haralson. 

M.  J.  Turnley  &  Son,  for  appellant. 

Foster  &  Forney,  contra. 

B.  F.  SAFFOLD,  J.  —  The  complaint  alleged  that  the  ap- 
pellee, as  plaintiff,  claimed  of  the  defendant,  the  appellant, 
$842.31,  "  due  by  judgment  rendered  at  the  Spring  term,  1857, 
in  favor  of  Roosevelt,  Hyde  &  Clark,  against  said  Penn  and 
one  L.  P.  Ward,  who  is  not  sued  in  this  action  ;  which  said 
judgment,  with  the  interest  thereon,  is  due,  unpaid,  and  the 
property,  of  the  plaintiff."  No  objection  was  taken  to  the  com- 
plaint. The  defendant  pleaded  the  general  issue,  or  nul  tiel 
record,  payment,  set-off,  and  accord  and  satisfaction  ;  on  each 
of  which  issue  was  taken. 

His  third  and  fourth  pleas  objected  the  bankruptcy  of  the 
aintiff  since  the  commencement  of  the  suit.     It  was  replied 
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to  them,  that  more  than  six  months  before  the  said  bank- 
ruptcy, the  plaintiff  transferred  the  judgment  to  Alfred  Collins, 
for  valuable  consideration.  The  plaintiff  also  took  issue  on 
them,  and  the  defendants  took  issue  on  the  special  replication. 
These  pleas,  being  since  the  last  continuance,  were  not  verified 
by  affidavit,  as  required  by  R.  C.  §  2640.  No  evidence  was 
given  in  support  of  them,  or  of  the  special  replication.  The  re- 
sult is  the  same  as  if  there  had  not  been  such  pleading.  The 
pleas  were  proper  ones,  if  sworn  to,  and  the  replication  was  a 
sufficient  answer  to  them.  Valentine  v.  Holloman,  63  N.  C. 
475 ;  Smalley  v,  Taylor,  33  Tex.  668  ;  Woodall  v.  Holliday, 
44  Geo.  18 ;  Traders'  Bank  v.  Campbell,  14  Wall.  87-95  ; 
Rhoades  v.  Blackiston,  106  Mass.  334. 

2.  The  petition  of  the  plaintiff  and  Cox  to  set  aside  the 
entry  of  satisfaction  of  the  judgment,  which  the  defendant  had 
previously  procured  without  proper  notice  to  them,  was  evi- 
dence of  an  admission  that  Cox  had  an  interest  in  the  judg- 
ment. As  the  receipt  given  by  Cox  for  a  partial  payment  was 
admitted  in  evidence,  the  purpose  for  which  the  petition  was 
offered  was  fully  accomplished,  and  no  injury  resulted  to  the 
defendant  from  excluding  it.     Agee  v.  Medlock,  25  Ala.  281. 

3.  The  charge  of  the  court,  that  if  the  plaintiff  and  Cox 
were  joint  owners  of  the  judgment,  Cox  could  not  compromise 
his  half  interest  with  the  defendants  for  anything  less  than  the 
full  amount  of  one  half  due,  without  the  consent  of  the  plain- 
tiff, was  erroneous.  We  see  no  reason  why  a  joint  owner  of  a 
judgment  cannot  sell  his  interest  in  it  as  freely  as  he  obtained 
it.  The  fourth  charge  asked  by  the  defendant,  which  was  re- 
fused, asserted  his  right  to  do  so,  and  ought  to  have  been 
given. 

4.  The  eleventh  charge  asked  by  the  defendant  was  errone- 
ously refused.  A  promissory  note,  in  the  possession  of  the 
maker,  accompanied  with  a  receipt  by  the  payee  for  a  like 
amount,  to  be  credited  on  the  maker's  note  to  him,  the  receipt 
bearing  date  subsequent  to  the  note,  is  sufficient  to  create  a 
presumption  of  payment  of  the  note.     R.  C.  §§  2685,  2686. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Alexander  v.  Rea. 

Motion  to  dismiss  Appeal. 

1.  Amendment  of  appeal,  citation,  frc.  —  Where  the  names  of  the  parties  to  the 
judgment  or  decree  appealed  from  are  incorrectly  stated  in  the  certificate  of  ap- 
peal, citation,  and  acknowledgment  of  security  for  costs,  the  mistake  may  be 
amended  in  the  appellate  court  (Rev.  Code,  §§  4420-21 ),  and  does  not  furnish  suffi- 
cient ground  for  a  dismissal  of  the  appeal  on  motion. 
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2.  Parties  to  appeal.  —  Where  an  appeal  is  taken  in  the  names  of  two  joint  de- 
fendants in  a  judgment  or  decree,  one  of  whom  is  dead,  and  a  motion  is  made  to 
dismiss  the  appeal  on  that  ground,  the  surviving  defendant  will  be  allowed  to 
strike  out  the  name  of  the  deceased,  and  to  assign  errors  and  proceed  in  his  own 
name  alone. 

Motion  to  dismiss  appeal,  on  facts  stated  in  the  opinion  of 
the  court. 

Geo.  W.  Gunn,  for  the  motion. 

N.  S.  Graham,  contra. 

PETERS,  C.  J.  —  The  appellee  makes  a  motion  in  this 
court  to  dismiss  this  appeal,  on  two  grounds  :  1.  That  one  of 
the  appellants,  said  William  Williams,  died  between  the  rendi- 
tion of  the  decree  in  the  court  below  and  the  taking  of  this 
appeal.  2.  That  the  appeal,  notice  of  appeal,  and  security  for 
costs,  are  in  a  case  of  B.  F.  Rea  v.  Lewis  Alexander  g  Wil- 
liam Williams,  while  the  case  in  which  the  decree  was  rendered 
in  the  court  below  was  B.  F.  Rea,  guardian,  $c.  v.  L.  Alex- 
ander et  al. 

1.  It  is  clear  that  the  second  ground  for  this  motion  is  such, 
that  it  may  be  amended  and  corrected  under  sections  4420  and 
4421  of  the  Revised  Code.  This  enactment  directs,  that  if 
there  shall  be  any  error,  mistake,  or  other  inaccuracy  or  im- 
perfection, in  taking  the  appeal,  or  in  the  certificate  thereof, 
such  appeal  shall  not  be  dismissed ;  but  the  same  may  be 
amended,  on  motion  in  the  Supreme  Court,  in  such  manner  as 
shall  be  necessary  to  perfect  the  appeal."  It  would  be  trifling 
with  that  sound  sense  which  has  ever  been  the  glory  of  the 
law,  to  contend  that  this  language  is  not  broad  enough  to  cover 
any  mistake  or  error  that  could  occur  in  taking  an  appeal.  The 
second  objection  to  the  appeal  is  without  merit.  After  the 
appellee  appears  in  this  court,  he  should  rely  on  matters  of 
substance,  a  neglect  of  which  would  be  to  his  injury,  rather 
than  upon  those  nice  distinctions  as  to  forms,  which  tend  as 
much  to  hinder  and  delay  justice  as  to  aid  its  attainment.  The 
sufficiency  of  the  security  for  costs  is  not  complained  of.  It  is 
given  by  an  entry  on  the  transcript.  This  will  be  referred  to 
the  case  made  in  the  bill. 

2.  Appeals,  in  our  practice,  take  the  place  of  writs  of  error 
at  common  law.  For  this  reason,  they  must  be  governed,  to  a 
very  great  extent,  by  the  same  rules  and  reasons  of  practice 
that  apply  to  writs  of  error.  In  writs  of  error,  where  a  party 
has  died  after  judgment,  and  before  the  appeal  is  taken,  and 
such  deceased  party  is  not  the  sole  party  to  the  judgment,  the 
survivor  may  take  the  writ  of  error  in  his  own  name,  after 
suggesting  the  death  of  the  party  who  has  died,  and  as  such 
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survivor  he  may  proceed  in  the  writ  of  error.  2  Tidd's  Pr.  pp. 
1135,  1136 ;  Perrine  v.  BabcocJc,  6  Porter,  391.  The  appel- 
lant in  this  case  will  be  permitted  to  amend  and  correct  his  ap- 
peal, by  striking  out  the  name  of  William  Williams,  who  is 
dead,  and  to  assign  errors  and  proceed  in  the  name  of  Lewis 
Alexander,  as  surviving  defendant  in  the  court  below.  Rev. 
Code,  §  4420. 

The  motion  to  dismiss  is  denied,  with  costs. 


Swanner  v.  Swanner. 

Action  on  Attachment  Bond. 

1.  Plea  of  pendency  of  attachment  suit.  —  In  an  action  on  an  attachment  bond, 
the  pendency  of  the  attachment  suit  is  not  good  matter  for  a  plea,  either  in  abate- 
ment or  in  bar,  since  the  statute  (Rev.  Code,  §  2992)  authorizes  the  bringing  of 
the  action  before  the  termination  of  the  attachment  suit. 

2.  Agreement  to  cultivate  land  on  shares.  —  An  agreement  between  the  owner  of 
land  and  another  person,  to  the  effect  that  the  latter  shall  cultivate  the  land,  and 
shall  pay  to  the  former  a  specified  portion  of  the  products,  although  it  may  create 
a  tenancy  in  common  in  the  crops,  is  not  necessarily  inconsistent  with  the  relation 
of  landlord  and  tenant. 

3.  Intention  of  parties  to  verbal  contract.  —  If  the  intention  of  the  parties  to  a  ver- 
bal contract  is  doubtful,  though  there  may  be  no  conflict  in  the  evidence,  the  jury 
must  determine  what  the  contract  was. 

Appeal  from  the  Circuit  Court  of  Crenshaw. 
Tried  before  the  Hon.  P.  O.  Harper. 

Jno.  A.  Padgett,  for  appellant. 

J.  M.  Whitehead,  contra. 

B.  F.  SAFFOLD,  J.  — The  suit  was  by  the  appellee 
against  the  appellants,  on  an  attachment  bond.  William 
Swanner  commenced  suit  against  the  appellee,  to  recover  rent 
and  advances  to  make  a  crop,  by  attachment,  on  the  ground 
that  he  had  removed  a  portion  of  the  crop  without  the  consent 
of  the  landlord.  He  pleaded  first  in  abatement,  and  then  in 
bar  of  this  suit,  the  pendency  of  the  attachment  suit ;  but  the 
court,  on  motion,  struck  out  both  pleas.  There  was  no  error  in 
this,  because  the  statute  (R.  C.  §  2992)  expressly  authorizes  a 
suit  to  be  commenced  on  the  bond  before  the  attachment  suit 
is  determined. 

2.  The  complaint  alleges,  as  breach  of  the  bond,  the  wrong- 
ful and  vexatious  suing  out  of  the  attachment,  and  that  the 
plaintiff  was  not  indebted  to  the  defendant  in  the  amount 
sued  for,  either  for  rent  or  advances  to  make  a  crop.  The 
plaintiff   testified,  that   he   rented  land   from   the  defendant 
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Swarmer,  and  agreed  to  cultivate  it,  paying  to  the  said  defend- 
ant a  specified  proportion  of  the  products.  The  court  charged, 
in  effect,  that  an  agreement  to  share  in  -the  products  of  the 
land  created  a  tenancy  in  common  in  the  crops,  and  was  incon- 
sistent with  the  relation  of  landlord  and  tenant ;  and  therefore 
the  attachment  was  wrongfully  sued  out.  This  instruction 
was  erroneous.  Rent  is  often,  if  not  usually,  payable  in  a 
portion  of  the  products  of  the  land.  Payment  of  rent  may  be 
made  in  anything,  by  agreement. 

3.  Whether  the  relation  of  landlord  and  tenant  existed  be- 
tween these  parties  or  not,  is  a  fact  which  the  jury  must  deter- 
mine from  the  evidence.  As  their  contract  was  verbal,  the 
jury  must  find  its  terms.  True,  there  is  a  field  for  the  court, 
when  there  is  no  conflict  in  the  evidence  and  the  terms  are  pos- 
itively stated,  so  that  they  need  only  to  be  construed.  But, 
though  no  conflict  may  exist  in  the  evidence,  if  the  intention  of 
the  parties  is  doubtful,  the  jury  must  determine  what  agreement 
was  made.  Cox  v.  Knight,  at  the  last  term.  The  plaintiff 
himself  stated  that  he  rented  land  from  the  defendant.  As  the 
manner  of  the  payment  of  the  rent  proven  was  not  inconsistent 
with  such  a  contract,  the  court  virtually  excluded  his  testimony 
on  that  point  from  the  jury.  Neilson  v.  Slade,  at  the  last  term  ; 
Smyth  v.  Tankersly,  20  Ala.  213-16. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Howard  v.  Jones  &  Starke. 

Attachment  and  Garnishment. 

Exemption  of  partnership  property.  — Money  or  property  belonging  to  a  part- 
nership may  be  claimed  by  the  partners  individually,  as  exempt  from  levy  and  sale 
under  legal  process  against  them  individually. 

Appeal  from  the  Criminal  Court  of  Butler. 

Tried  before  the  Hon.  W.  H.  Crenshaw. 

This  action  was  brought  by  the  appellant,  against  Kennon 
Jones  and  James  H.  Starke  individually,  and  was  commenced 
by  attachment  on  the  26th  July,  1871 ;  and  John  Boiling  was 
summoned,  on  the  same  day,  by  process  of  garnishment.  The 
garnishee  filed  an  answer,  in  which  he  stated  that  he  held,  or 
had  deposited  to  his  credit  with  Dunklin  &  Steiner,  the  sum 
of  $756.70,  money  arising  from  the  sale  of  a  drug  store  and 
fixtures  belonging  to  the  firm  of  Jones  &  Starke,  which  he 
had  sold  under  a  mortgage  against  them,  by  agreement 
between  the  partners  and  their  creditors,  and,  after  paying  the 
mortgage  debt  out  of  the  proceeds,  had  deposited  the  balance 
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with  said  Dunklin  &  Steiner,  to  his  own  credit,  "  as  trustee 
for  the  creditors  and  partners  interested."  On  the  filing  of 
this  answer,  the  defendant  Jones  made  and  filed  an  affidavit, 
claiming  the  said  funds  for  himself  and  his  co-defendant,  as 
exempt  from  levy  and  sale  under  legal  process  against  them ; 
and,  at  the  same  term  of  the  court  at  which  this  affidavit  was 
made  and  filed,  the  defendants  moved  to  dismiss  the  garnish- 
ment, on  account  of  the  claim  of  exemption  thus  made.  This 
motion  the  plaintiff  resisted,  "  on  the  ground  that  the  funds  in 
the  hands  of  the  garnishee  were  the  partnership  assets  of  Jones 
&  Starke,  and  that  the  note  sued  on  was  given  for  the  iden- 
tical stock  of  goods  which  was  sold  by  said  garnishee."  On 
the  hearing  of  this  motion,  the  following  facts  were  admitted 
by  the  parties:  "It  is  agreed  that  the  indebtedness  of  defend- 
ants to  plaintiff,  if  any  exists,  is  on  account  of  the  stock  and 
fixtures  of  a  drug  store,  sold  by  him  to  them  in  the  Fall  of 
1870,  after  defendants'  partnership  was  formed,  and  for  which 
plaintiff's  note  was  given  ;  also,  that  the  money  in  the  hands 
of  the  garnishee,  as  shown  by  his  answer  on  file,  is  the  pro- 
ceeds of  the  sale  of  said  stock  and  fixtures,  sold  July  24,  1871, 
by  consent  of  defendants  and  all  their  creditors ;  also,  that  said 
funds  are  the  partnership  funds  of  said  firm,  and  that  said 
partnership  has  never  been  settled  up ;  also,  that  both  of  said 
defendants  are  residents  of  this  State,  and  claim  said  funds, 
jointly  and  severally,  as  exempt  from  the  garnishment  under 
the  laws  now  in  force ;  that  said  Jones  has  a  wife  and  several 
children,  resident  in  this  State,  who  are  dependent  on  him  for 
support ;  and  that  said  Starke  has  an  unmarried  sister  living 
with  him,  and  dependent  on  him  for  support  and  mainten- 
ance." On  these  facts,  the  court  dismissed  the  garnishment ; 
to  which  ruling  and  judgment  the  plaintiff  excepted,  and  which 
he  now  assigns  as  error. 

Gamble  &  Powell,  for  appellant. 

Heebeet  &  Buell,  contra. 

PETERS,  C.  J.  —  It  was  settled  in  this  court,  in  Brewer's 
AdrnW  v.  Grranger,  at  the  January  term,  1871,  that  "  articles 
or  merchandise  in  a  store,  where  they  are  kept  for  sale,  to  the 
extent  of  one  thousand  dollars,  are  exempt  from  levy  and  sale 
under  legal  process  at  the  option  of  the  debtor,  under  section 
2884  of  the  Revised  Code."  45  Ala.  580.  This  is  very  clearly 
proper,  unless  the  mere  fact  that  a  person  is  in  debt  renders 
the  debt  a  lien  upon  the  property  he  may  own.  But  no  such 
lien  exists,  at  least  while  the  debtor  lives.  Then,  his  prop- 
erty, invested  in  merchandise,  is  still  his  property,  and  it  is 
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protected  by  all  the  exemptions  that  would  protect  it  if  it 
were  not  so  invested.  In  either  case,  it  still  remains  the 
debtor's  property.  When  the  judgment  in  this  case  was  ren- 
dered in  the  court  below,  this  exemption  was  peremptory,  and 
without  any  limitation  whatever.  This  is  the  language  of  the 
Constitution,  and  of  the  legislative  enactment  then  in  force. 
Const.  Ala.  1867,  Art.  XIV.  §  1 ;  Rev.  Code,  §  2884.  This 
was  as  much  so  as  if  the  exemption  had  been  written  as  a 
stipulation  in  the  note  which  is  the  foundation  of  the  judg- 
ment. The  laws  in  force  at  the  time  of  the  making  of  a  con- 
tract enter  into  it,  and  form  a  part  of  it,  and  modify  it.  See 
Von  Hoffman  v.  City  of  Quincy,  4  Wall.  535,  550 ;  8  Wheat. 
92 ;  12  Wheat.  231  ;  4  Wheat.  122  ;  12  Wheat.  373  ;'  6  Cranch, 
87 ;  7  Cranch,  164 ;  9  Cranch,  43 ;  9  Peters,  359 ;  1  How. 
319 ;  2  How.  612  ;  10  Cal.  570. 

In  the  case  at  bar,  the  defendants  in  the  judgment  on  the 
note  had  invested  their  property  in  a  partnership  mercantile 
establishment.  This  did  not  withdraw  from  the  property  thus 
invested  the  right  of  the  exemption  in  favor  of  the  family  and 
the  owner,  who  is  an  inhabitant  of  this  State.  Rev.  Code, 
§§  2880,  2884 ;  Const.  Ala.  1867,  Art.  XIV.  §  1.  There  is 
no  such  purpose  expressed  in  the  statute,  or  in  the  Constitu- 
tion ;  and  a  proper  estimate  of  the  end  proposed  by  the  exemp- 
tion does  not  require  any  such  limitation  to  be  interpolated 
into  it.  This  right  of  exemption  follows  the  ownership  of  the 
property,  as  long  as  the  owner  chooses  to  exert  it,  and  as  long 
as  the  jurisdiction  of  the  court  may  be  enforced  over  it. 
Webb  v.  Edwards,  46  Ala.  17.  This  seems  to  have  been  the 
construction  of  the  court  below,  given  to  this  important  provi- 
sion of  our  law.     In  this  there  was  no  error. 

The  judgment  of  the  court  below  is  affirmed. 


Robinson  v.  Reid's  Executor. 

Bill  in  Equity  for  Injunction  of  Judgment  at  Law. 

1.  When  equitywill  enjoin  judgment  at  law. —  A  court  of  equity  will  perpetually 
enjoin  the  collection  of  a  judgment  at  law,  where  it  appears  that  the  defendant  was 
not  served  with  process,  and  that  he  had  a  valid  defence  to  the  action  ;  although 
the  judgment  might  also  be  reversed  on  error,  on  account  of  the  failure  of  the  rec- 
ord to  show  the  service  of  process. 

2.  When  chancellor's  decree  will  be  reversed  and  cause  remanded  for  additional  evi- 
dence.—  Where  a  bill,  seeking  relief  against  a  judgment  at  law  on  the  grounds  of 
payment  and  non-service  of  process,  is  dismissed  by  the  chancellor,  on  final  hearing 
on  pleadings  and  proof;  and  the  evidence  on  the  question  of  payment,  though  incon- 
clusive, induces  the  belief  that,  if  the  debt  was  not  fully  paid,  greater  payments  had 
been  made  on  it  than  had  been  allowed,  the  decree  will  be  reversed,  and  the  cause 
remanded,  in  order  that  the  parties  may  introduce  additional  evidence. 
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Appeal  from  the  Chancery  Court  of  Macon. 

Heard  before  the  Hon.  B.  B.  McCraw. 

The  bill  in  this  case  was  filed  by  John  L.  Robinson,  the  ap- 
pellant, against  Mrs.  Julia  A.  Reid,  as  the  executrix  of  John  H. 
C.  Reid,  deceased  ;  and  sought  to  enjoin  a  judgment,  which  the 
defendant,  in  her  representative  capacity,  had  recovered  against 
the  complainant.  The  judgment  was  rendered  by  nil  dicit,  on 
the  15th  September,  1866  ;  and  the  bill  was  filed  on  the  4th 
February,  1867.  The  chancellor  dismissed  the  bill  on  final 
hearing  on  pleadings  and  proof ;  and  his  decree  is  now  as- 
signed as  error. 

Gunn  &  Cobb,  for  appellant. 

N.  S.  Graham,  contra. 

B.  F.  SAFFOLD,  J.—  The  purpose  of  the  bill  was  to  enjoin 
execution  on  a  judgment  at  law,  recovered  by  the  appellee  against 
the  appellant.  The  alleged  grounds  of  relief  are,  that  the  note 
which  was  the  foundation  of  the  suit  had  been  paid,  and  that 
the  complainant,  a  joint  obligor,  had  not  been  served  with  proc- 
ess. The  record  of  the  suit  at  law  is  not  set  out.  The  judg- 
ment was  rendered  in  September,  1866,  against  the  complain- 
ant alone,  by  nil  dicit.  The  original  papers  of  the  cause  had 
been  destroyed,  and  those  substituted  are  alleged  not  to  con- 
tain any  evidence  of  service  of  process  on  the  said  complain- 
ant. His  co-obligor  was  served,  and  employed  counsel  to  de- 
fend. But  he  died  in  1864,  and  the  suit  was  abated  as  to 
him.  The  note  was  for  one  hundred  and  twenty-five  dollars, 
in  consideration  of  the  hire  of  two  slaves  in  1860. 

In  proof  of  the  non-execution  of  the  summons,  the  com- 
plainant, as  a  witness  in  his  own  behalf,  testified  that  he  had 
no  recollection  of  ever  having  been  served  with  notice  of  the 
suit ;  and  that  the  presentation  of  the  execution  by  the  sheriff 
was  the  first  information  given  to  him.  He  had  withdrawn 
from  the  contract  with  his  co-obligor,  Lucius  Williams,  which 
induced  the  hiring  of  the  slaves,  and  Williams  had  agreed  with 
him  to  assume  that  obligation.  This  latter  agreement  may  have 
caused  him  to  forget  the  service  of  process,  but  it  in  equal 
measure  conduced  to  the  belief  that  he  did  not  defend  the  suit. 
His  inability  to  recollect  whether  notice  was  given  or  not,  is 
not  sufficient  to  prove  a  want  of  notice,  but  his  testimony  al- 
together on  this  point  may  be  regarded  as  a  positive  denial  of 
the  service.  It  is  such  as  would  be  much  aided  by  clear  proof 
of  a  valid  defence. 

If  the  record  of  the  suit  at  law  should  prove  the  allegation  of 
the  bill,  that  no  evidence  of  service  of  process  on  the  complainant 
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is  given  therein,  it  would  materially  aid  his  evidence  without 
prejudicing  his  cause.  He  was  not  obliged  to  take  an  appeal, 
instead  of  resorting  to  equity.  He  states  in  his  hill  a  case  for 
equitable  interference,  independent  of  a  mere  reversible  error. 
Grivens  v.  Tidmore,  8  Ala.  745. 

The  non-execution  of  the  process  is  not  alone  a  sufficient  rea- 
son for  enjoining  the  judgment.  A  valid  defence  must  also  be 
shown.  Secor  v.  Woodward,  8  Ala.  500.  The  evidence  in 
respect  to  the  payment  is  conflicting,  and  lacks  positiveness. 
There  is  a  credit  on  the  note  of  f>6-ffrV  The  only  witness  to 
disprove  the  payment,  a  son  of  the  payee,  says  that  ten  or  fif- 
teen bushels  of  corn  were  received  from  Williams,  and  besides 
that  he  knows  of  no  other  payment.  Two  young  sons  of  Wil- 
liams, scarcely  old  enough  at  the  date  of  the  transactions  to 
have  been  well  informed  about  them,  say  that  their  father  paid 
corn  to  the  creditor,  Reid,  once  in  each  of  the  years  1860  and 
1861.  One  of  them  said  he  had  paid  as  much  as  one  hundred 
and  fifty  bushels.  Mrs.  Williams  testified,  that  Williams  hired 
the  same  slaves  of  Reid  two  years,  and  that  he  paid  for  them, 
but  neglected  to  take  up  the  note.  Her  testimony,  as  well  as 
that  of  the  sons  of  Williams,  is  sadly  mixed  up  with  what  they 
heard  from  him.  But  the  impression  made  upon  us  is,  that 
much  more  of  the  note  was  paid  than  is  credited  upon  it,  if  it 
was  not  satisfied.  Perhaps,  on  another  hearing,  the  evidence 
may  be  more  satisfactory. 

The  decree  is  reversed,  and  the  cause  remanded. 


Robinson  v.  Darden. 

Action  on  Promissory  Note,  by  Beneficial  Payee  against  Maker. 

Amendment  of  complaint.  —  In  an  action  on  a  promissory  note,  payable  to  a 
third  person  as  guardian  of  the  plaintiff,  if  the  complaint  does  not  show  that  the 
note  is  the  property  of  the  plaintiff,  the  defect  may  be  remedied  (Rev.  Code,  §  2809) 
by  amendment. 

Appeal  from  the  Circuit  Court  of  Chambers.) 
Tried  before  the  Hon.  L.  B.  Strange. 
The  complaint  in  this  case  was  in  these  words :  — 
"  Joseph  D.  Robinson    )     Chambers  County  Circuit 

v.  [  Court,  Fall  Term,  A.  D.  1869. 

William  C.  Darden.  )  The  plaintiff  claims  of  the 
defendant  sixteen  hundred  and  thirty-two  -ftfo  dollars,  due  by 
promissory  note  made  by  him  and  J.  M.  Harrington,  security, 
on  the  28th  day  of  December,  1859,  and  payable  by  the  1st 
day  of  January,  1862,  together  with  interest  thereon." 

The  defendant  pleaded  non  assumpsit,  "  with  leave  to  give 


72  SUPREME   COURT 

[Robinson  v.  Darden.] 

in  evidence  any  matter  which  in  law  constitutes  a  bar  to  this 
suit ;  "  and  on  this  plea  issue  was  joined.  On  the  trial,  as  the 
bill  of  exceptions  shows,  the  plaintiff  offered  in  evidence  a  prom- 
issory note  signed  by  the  defendant  and  J.  M.  Harrington,  in 
these  words  :  "  By  the  first  day  of  January,  1862,  we,  or  either 
of  us,  promise  to  pay  James  J.  Robinson,  guardian  for  Joseph 
D.  Robinson,  for  a  negro  boy  named  William,  about  twenty- 
three  years  old,  sixteen  hundred  and  thirty-two  -j9^  dollars, 
value  received,  Dec.  28,  1859."  The  court  excluded  this  note 
from  the  jury,  on  motion  of  the  defendant,  on  account  of  the 
variance  between  it  and  the  note  described  in  the  complaint. 
The  plaintiff  then  asked  leave  to  amend  his  complaint,  so  that 
it  should  read  as  follows :  "  The  plaintiff  claims  of  the  de- 
fendant the  sum  of  sixteen  hundred  and  thirty-two  y9^  dollars, 
due  by  promissory  note  made  by  him  and  J.  M.  Harrington, 
who  is  not  sued,"on  the  28th  day  of  December,  1859,  payable 
to  James  J.  Robinson,  guardian  for  Joseph  D.  Robinson,  by  the 
first  day  of  January,  1862,  with  interest  thereon  ;  which  said 
note  is  the  property  of  the  plaintiff."  The  court  refused  to 
permit  the  amendment  to  be  made,  and  the  plaintiff  was  thereby 
compelled  to  take  a  nonsuit,  with  a  bill  of  exceptions ;  and  he 
now  moves  to  set  aside  the  judgment  of  nonsuit,  assigning  as 
error  the  refusal  of  the  court  to  permit  the  amendment  of  the 
complaint  as  proposed. 

W.  H.  Barnes,  for  appellant. 

W.  H.  Denson,  contra. 

PETERS,  C.  J. —  Very  clearly,  the  amendment  in  this  case 
should  have  been  permitted.  The  right  to  amend  the  com- 
plaint is  absolute,  and  not  merely  discretionary.  The  language 
of  the  statute  is  peremptory  ;  and  it  should  be  allowed  even 
after  the  evidence  has  been  closed,  and  the  argument  con- 
cluded, and  the  jury  have  been  instructed.  .Prater  v.  Miller, 
25  Ala.  320.  The  power  to  amend  should  be  very  liberally 
exercised.  Grimm's  Adm'r  v.  Crawford,  29  Ala.  623.  Here 
the  parties  remain  the  same,  and  the  cause  of  action  is  the  same  ; 
but  the  first  complaint  failed  to  show  a  right  of  action  in  the 
plaintiff.  This  was  merely  a  defective  allegation  of  title  in  the 
plaintiff.  Such  defect  is  amendable,  and  should  have  been 
allowed.     Rev.  Code,  §  2809. 

The  court  below  erred,  therefore,  in  refusing  to  allow  the 
amendment,  as  shown  in  the  bill  of  exceptions.  1  Brick.  Digest, 
p.  76,  §§  98  et  seq. 

The  judgment  of  nonsuit  is  reversed  and  set  aside,  and  the 
cause  is  remanded  for  a  new  trial. 
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Lambert  v.  Mallett. 

BUI  in  Equity  for  Injunction  of  Execution  on  Judgment. 

When  equity  will  enjoin  execution  against  administrator  personally,  on  judgment 
against  him  officially.  —  When  an  execution  on  a  judgment  or  decree  against  an  ad- 
ministrator, to  be  levied  de  bonis  intestatis,  has  been  returned  "  No  property  found," 
and  the  estate  is  afterwards  declared  insolvent,  a  court  of  equity  will  enjoin  an  ex- 
ecution against  him  personally,  issued  after  the  declaration  of  insolvency,  although 
he  may  also  have  it  superseded. 

Appeal  from  the  Chancery  Court  of  Butler. 
Heard  before  the  Hon.  Adam  C.  Felder. 

Herbert  &  Buell,  for  appellant. 

Powell  &  Gamble,  contra. 

B.  F.  S  AFFOLD,  J.  —  The  appellee  filed  the  bill,  to  restrain 
the  appellant  from  enforcing  an  execution  de  bonis  propriis 
upon  a  judgment  which  he  had  recovered  against  him  as  the 
administrator  of  the  estates  of  Ezra  and  Simeon  Deming.  The 
ground  for  equitable  interference  was  alleged  to  be,  that  the 
judgment  was  recovered  in  1860,  when  the  estates  were  solvent. 
They  had  become  insolvent  through  the  vicissitudes  of  the  late 
war,  and  were  so  declared  by  the  probate  court  in  July,  1867. 
Although  executions  had  before  that  time  been  issued  on  the 
judgment,  none  had  been  returned  "  No  property."  But,  in  Au- 
gust, 1870,  an  alias  had  been  so  returned  ;  whereupon  the  ex- 
ecution complained  of  was  issued.  It  was  claimed  that,  by  the 
declaration  of  insolvency,  any  further  proceedings  for  the  col- 
lection of  the  judgment  were  remitted  to  the  probate  court. 
The  bill  was  demurred  to,  for  want  of  equity.  The  court  over- 
ruled the  demurrer ;  and  the  facts  stated  being  proved,  a  per- 
petual injunction  was  decreed. 

The  jurisdiction  of  equity  over  the  administration  of  estates 
is  so  very  general,  that  the  line  of  separation  between  its  powers 
and  those  of  the  law  courts,  in  matters  pertaining  to  adminis- 
tration, is  obliged  to  be  indistinct.  There  are  many  cases  in 
which  the  actor,  seeking  relief  indifferently  in  either  forum, 
would  not  be  remitted  to  the  other.  Whether  the  complainant 
might  not  have  applied  to  the  circuit  court  for  a  supersedeas 
of  the  execution,  as  in  McGrehee  v.  Lomax,  at  the  last  term, 
is  immaterial ;  because  the  defence  in  this  case,  to  wit,  the  in- 
solvency of  the  estates,  if  it  had  not  been  declared  by  the 
probate  court  under  our  statutory  regulations,  is  peculiarly 
within  the  province  of  equity,  for  ascertainment,  when  not 
withdrawn  from  it  by  statute.     The  original  jurisdiction  of  a 
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court  of  equity  is  not  taken  away,  because  courts  of  law  have 
assumed  cognizance  of  its  matters,  nor  because  they  have  been 
committed  by  statute  to  other  judicial  tribunals,  unless  it  is  ex- 
pressly withdrawn.  Brick.  Digest,  p.  639.  The  demurrer  was 
properly  overruled.  Smith  v.  Nelson,  6  Ala.  320 ;  Byrne  v. 
McDow,  23  Ala.  404. 

The  right  of  the  judgment  creditor  to  have  an  execution  de 
bonis  propriis  is  dependent  upon  the  return  of  an  execution  de 
bonis  intestatis  "No  property."  R.  C.  §  2282.  If,  before  such 
return  is  made,  the  estate  is  declared  insolvent,  and  an  admin- 
istrator is  appointed,  the  appointment  vests  all  of  the  property 
of  the  estate  in  such  administrator,  and  revokes  any  former 
grant  of  letters  of  administration.  R.  C.  §  2195.  The  re- 
moved administrator  thus  becomes  liable  to  the  other  for  all  of 
the  assets  in  his  possession.  R.  C.  §  2233.  As  he  is  not  au- 
thorized to  appropriate  them  to  the  payment  of  the  judgment,  it 
would  be  highly  unjust  to  render  him  personally  liable  because 
he  did  not  do  so.  Besides  this,  the  lien  or  priority  of  the  judg- 
ment is  lost  by  the  declaration  of  insolvency,  and  it  must  be 
filed  as  any  other  claim  against  the  estate.  R.  C.  §  2196 ;  Ray 
v.  Thompson,  43  Ala.  434. 

When  it  is  said  that  a  judgment  against  an  administrator, 
with  execution  to  be  levied  de  bonis  intestatis,  is  conclusive 
of  assets,  or  a  devastavit,  it  is  not  meant  that  his  personal 
liability  to  pay  it  is  beyond  relief.  The  judgment  is  certainly 
conclusive  against  him,  of  any  defence  which  he  might  have 
made  before  its  rendition.  But,  if  circumstances  beyond  his 
control  have  since  made  the  estate  insolvent,  he  ought  not,  in 
good  conscience,  to  be  held  accountable.  The  judgment  is  also 
subject  to  review  for  the  same  reasons  which  would  authorize  it 
in  other  cases.  But,  whatever  may  be  his  liability  for  waste, 
the  declaration  of  insolvency  charges  the  parties  to  the  litiga- 
tion, and  affects  the  measure  of  the  creditor's  recovery.  The 
one  must  account  to  the  administrator  of  the  insolvent  estate, 
and  the  other  must  take  a  pro  rata  distribution. 

The  decree  is  affirmed. 


Lyon  v.  Robertson. 

Action  on  Promissory  Note,  by  Payee  against  Maker. 

Confederate  treasury  notes,  as  consideration  of  note.  —  Where  a  bill  of  exchange, 
drawn  by  defendant,  in  Richmond,  Virginia,  in  1863,  was  indorsed  for  his  accom- 
modation by  plaintiff,  and  was  discounted  by  a  bank  in  Richmond ;  and  the  bill 
not  being  paid  by  defendant  at  maturity,  plaintiff  procured  a  bank  in  Mobile, 
Alabama,  where  he  had  Confederate  money  on  deposit,  to  forward  to  the  Richmond 
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bank  tbe  necessary  funds  to  pay  it ;  and  the  payment  was  made  in  Confederate 
treasury  notes ;  held,  that  a  promissory  note,  afterwards  given  by  defendant  to  re- 
imburse plaintiff'  for  the  amount  thus  paid,  was  supported  by  a  valid  consideration, 
and  was  not  illegal,  nor  contrary  to  any  principle  of  public  policy. 

Appeal  from  the  Circuit  Court  of  Marengo. 

Tried  before  the  Hon.  James  Q.  Smith. 

This  action  was  brought  by  Francis  S.  Lyon,  against  Richard 
M.  Robertson  and  John  H.  Prince ;  was  founded  on  a  promis- 
sory note  for  $2,065. ?0,  made  by  dhe  R.  J.  Fletcher,  together 
with  said  Robertson  and  Prince,  dated  May  20,  1863,  and  pay- 
able on  or  before  the  14th  day  of  May,  1864,  with  interest  from 
the  14th  May,  1863,  to  said  F.  S.  Lyon  or  order ;  and  was  com- 
menced on  the  24th  day  of  August,  1866.  Fletcher  was  not 
sued,  and  the  action  was  dismissed  as  to  Prince,  on  a  sugges- 
tion of  his  bankruptcy.  On  the  trial,  as  the  bill  of  exceptions 
states,  after  the  plaintiff  had  read  in  evidence  the  note  sued 
on,  the  plaintiff  himself  was  introduced  as  a  witness  by  the 
defendant,  and  testified  as  follows :  "  Some  time  prior  to  the 
date  of  said  note,  Fletcher,  the  principal  in  it,  called  upon 
witness  in  the  city  of  Richmond,  and  stated  that  he  desired  to 
raise  some  money ;  and  witness,  at  his  request,  indorsed  his 
bill  for  $2,000  on  S.  S.  Webb  &  Co.  at  Mobile,  which  Fletcher 
said  he  wished  to  get  discounted  at  the  Farmers'  Bank  in  Rich- 
mond. The  bill  was  not  paid  at  maturity,  and  witness  was 
called  on  to  pay  it  to  the  bank  where  Fletcher  had  negotiated 
it.  Having  an  account  with  the  Bank  of  Mobile,  and  residing 
at  a  distance  from  the  bank,  witness  requested  the  president  of 
the  bank  to  remit  for  him  to  Richmond  the  amount  of  the  bill, 
and  take  it  up ;  which  was  accordingly  done,  and  the  bill  sent 
to  witness.  Witness  had  no  funds  in  the  Bank  of  Mobile  at 
that  time  but  Confederate  currency  ;  and  the  bank,  no  doubt, 
paid  the  bill  out  of  his  funds.  Witness  afterwards  met  Fletcher, 
who,  to  reimburse  the  amount  so  paid  for  him,  gave  witness  the 
note  sued  on.  Witness  had  no  knowledge  of  what  kind  of 
funds  Fletcher  received  on  the  bill  discounted  for  him  by  the 
bank  in  Richmond." 

On  the  evidence  above  set  out,  the  court  charged  the  jury 
as  follows  :  "  If  you  find,  from  the  evidence,  that  the  notes  issued 
by  the  late  Confederate  States  to  circulate  as  currency  were 
the  consideration  given  for  the  paper  sued  on  in  this  action,  and 
that  there  was  no  other  consideration,  then  your  verdict  will  be 
for  the  defendant  —  the  plaintiff  cannot  recover.  In  your 
inquiry  as  to  the  kind  of  currency,  you  may  look  to  the 
date,  the  kind  of  currency  in  circulation,  and  the  fact  that 
plaintiff  had  no  other  kind  of  funds  or  currency  at  the  Bank 
of  Mobile  when  that  bank  forwarded  the  sum  instructed 
to   be   forwarded   to   Richmond.      The  word  '  dollars,'  men- 
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tioned  in  the  paper  sued  on,  means  dollars  in  United  States 
lawful  money,  and  it  devolves  upon  the  defendant  to  show  by 
proof  that  the  word  means  something  else." 

The  plaintiff  excepted  to  this  charge,  and  requested  the 
court,  in  writing,  to  charge  the  jury  as  follows  :  "  That  to  au- 
thorize the  jury  to  find  for  the  defendant,  they  must  be  satisfied 
from  the  proof  that  Fletcher  received  Confederate  currency  on 
the  bill  indorsed  and  paid  by  plaintiff,  and  for  which  payment 
the  note  sued  on  was  given  ;  and  in  the  absence  of  proof  show- 
ing such  facts,  it  would  be  immaterial  in  what  currency  the  in- 
dorser  paid  the  bill  taken  up  by  him."  The  court  refused  to 
give  this  charge,  and  the  plaintiff  excepted  to  its  refusal. 

The  charge  given  by  the  court,  and  the  refusal  of  the  charge 
asked,  are  now  assigned  as  error. 

Lyon  &  Jones,  for  appellant. 

Morgan,  Bragg  &  Thorington,  contra. 

PETERS,  C.  J.  —The  evidence  set  forth  in  the  bill  of  ex- 
ceptions does  not  tend  to  show  that  the  original  transaction  — 
the  making  and  negotiation  of  the  bill  of  exchange  indorsed 
by  Lyon  for  the  accommodation  of  Fletcher  —  was  in  any  way 
illegal,  or  forbidden  by  any  principle  of  public  policy,  state  or 
federal.  It  was  upon  this  instrument  that  Fletcher  became 
liable  to  refund  to  Lyon  the  amount  that  he  might  be  com- 
pelled or  legally  required  to  pay  on  it.  The  testimony  shows 
that  Lyon  was  the  accommodation  indorser  for  Fletcher.  As 
such,  upon  a  payment  of  the  bill  by  him,  he  was  entitled  to 
sue  Fletcher  for  the  amount  thus  paid  ;  for,  as  to  Fletcher, 
Lyon  occupied  the  situation  of  a  surety  towards  his  principal. 
This  is  the  relation  of  the  maker  of  a  bill  of  exchange  and  an 
accommodation  indorser.  Meek  <f  Co.  v.  Black,  4  Stew.  &  P. 
374  ;  Rev.  Code,  §  3070.  Then,  on  payment  of  the  bill  to  the 
Richmond  Bank  by  Lyon,  he  acquired  a  right  to  be  reimbursed 
the  sum  thus  paid.  The  testimony  tends  to  show  that  this  lia- 
bility on  the  part  of  Fletcher  to  Lyon  was  the  basis  of  the 
consideration  of  the  note  on  which  this  action  was  founded. 

Since  the  decision  of  the  case  of  Thorington  v.  Smith,  by 
the  supreme  court  of  the  United  States  (8  Wallace,  1),  the 
payment  of  a  debt  in  Confederate  treasury  notes,  or  an  agree- 
ment to  pay  a  debt  in  such  currency,  cannot  be  regarded  as  an 
act  forbidden  by  law  or  public  policy.  In  delivering  the  opinion 
of  the  court  in  that  case,  Chief  Justice  Chase  says :  "  Con- 
tracts stipulating  for  payment  in  this  currency  (Confederate) 
cannot  be  regarded,  for  that  reason  only,  as  made  in  aid  of  the 
foreign  invasion  in  the  one  case,  or  of  the  domestic  insurrection 
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in  the  other.  They  have  no  necessary  relations  to  the  hostile 
government,  whether  invading  or  insurgent.  They  are  trans- 
actions in  the  ordinary  course  of  civil  society,  and,  though  they 
may  indirectly  and  remotely  promote  the  ends  of  the  unlawful 
government,  are  without  blame,  except  when  proved  to  have 
been  entered  into  with  actual  intent  to  further  invasion  or  in- 
surrection." 8  Wallace,  12.  The  payment,  then,  of  the  bill 
of  exchange  negotiated  by  Fletcher,  to  the  bank  at  Richmond, 
in  Confederate  currency,  was  not  unlawful.  The  benefit  to 
Fletcher  derived  from  this  payment  was  the  consideration  of 
the  note  sued  on  here.  This  was  not  an  illegal  consideration. 
The  charge  of  the  court  was  calculated  to  mislead  the  jury,  to 
the  plaintiff's  injury,  and  was,  for  this  reason,  erroneous.  Cases 
cited  in  Brickell's  Digest,  vol.  1,  p.  344,  §§  126  et  seq. 

The  charge  asked  by  the  plaintiff  should  have  been  given. 
It  has  been  shown  that  an  agreement  to  pay  a  debt  in  Confed- 
erate currency,  or  a  payment  of  a  debt  in  that  currency,  is  not 
illegal.  Then,  the  contract  would  only  be  illegal,  when  based 
on  a  loan  of  Confederate  treasury  notes.  Lawson  v.  Miller,  44 
Ala.  616 ;  Hale  v.  Huston,  Sims  £  Co.  44  Ala.  134 ;  Whitfield 
v.  Fulford,  at  January  term,  1873.  This  was  the  effect  of  the 
charge  asked,  and  it  should  have  been  given.  Its  refusal  was 
erroneous. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
is  remanded  for  a  new  trial. 


Molton  &  Falkner  v.  Escott  &  Sons. 

Garnishment  on  Judgment. 

When  judgment  cannot  be  rendered  against  garnishee  on  answer,  without  notice  to 
third  person  as  claimant. —  Where  a  garnishee  states  in  his  answer,  that  he  had 
purchased  the  defendant's  stock  of  goods  from  an  assignee,  to  whom  they  had  been 
conveyed  for  the  benefit  of  creditors,  and  had  given  his  several  promissory  notes 
for  the  purchase  money,  some  payable  to  the  assignee,  and  others  to  creditors  who 
had  liens  on  the  goods,  it  is  error  to  render  judgment  against  the  garnishee  on  this 
answer  (Rev.  Code,  §  2977),  without  bringing  in  these  parties  as  claimants. 

Appeal  from  the  City  Court  of  Montgomer}\ 
Tried  before  the  Hon.  John  D.  Cunningham. 
The  appellees  had  a  judgment  against  W.  S.  Barton,  and 
sued  out  a  garnishment  against  the  appellants,  as  the  debtors 
of  said  Barton.  The  garnishees  filed  a  written  answer,  on 
which  the  court  rendered  judgment  final  against  them,  for  the 
amount  of  the  plaintiff's  judgment  and  costs ;  and  this  judg- 
ment is  now  assigned  as  error. 
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Falknee  &  Molton,  for  appellants. 
Fitzpatrick  &  Williamson,  contra. 

B.  F.  SAFFOLD,  J.  —  The  appellants  were  garnishees  of 
W.  S.  Barton,  in  a  suit  instituted  against  him  by  the  appel- 
lees. They  answered  by  giving  a  statement  of  facts,  from 
which  the  court  was  to  decide  whether  they  were  indebted  to 
him  or  not ;  and  judgment  was  rendered  against  them  for  the 
amount  of  the  debt  in  suit. 

Barton,  being  in  debt,  made  an  assignment  of  his  stock  of 
goods  to  Miss  Foster,  who  was  to  sell  them  by  retail,  or  in 
whole,  and  out  of  the  proceeds  to  pay  such  of  the  debts  as  were 
a  lien  on  the  goods,  and  afterwards  to  pay  whatever  balance 
remained  to  the  other  creditors.  Prior  to  the  service  of  the 
garnishment,  the  garnishees  bought  the  stock  of  goods  from  the 
assignee,  and  agreed  to  pay  the  price  in  specified  sums  to  named 
parties.  Of  these  sums  were  $600,  payable  in  monthly  instal- 
ments of  fifty  dollars,  to  Miss  Foster,  for  the  benefit  and  sup- 
port of  Barton's  family  ;  and  $600  due  in  twelve  months  by 
note,  to  Miss  Foster  as  assignee.  The  remainder  was  to  be 
paid  on  debts  secured  by  lien.  The  garnishment  was  served 
about  a  month  after  this  purchase,  and  was  intended  to  arrest 
about  $140. 

The  answer  discloses  that  the  assignee  has  a  right  to  the 
debt  for  the  benefit  of  the  creditors  and  family  of  Barton,  and 
that  other  persons  have  an  interest  in  it.  When  this  is  the 
case,  the  court  must  suspend  proceedings  against  the  garnishee, 
and  cause  notice  to  issue  to  the  claimants  to  appear  and  contest 
with  the  plaintiff.  R.  C.  §  2977  ;  Mobile  $  Ohio  R.  R.  Co. 
v.  Whitney  £  Co.  39  Ala.  468  ;  Easton  v.  Lowery,  29  Ala. 
454.     The  judgment  is  reversed,  and  the  cause  remanded. 


Ex  parte  Diggs. 

Application  for  Mandamus  to  Criminal  Court  of  Dallas,  to  compel 
Restoration  to  Office  of  County  Solicitor. 

1.  Appointment  of  county  solicitor  by  criminal  court  of  Dallas. — When  the  county 
solicitor  is  absent,  or  disqualified,  or  when  there  is  a  vacancy  in  the  office  which  has 
not  been  filled  by  the  judge  of  the  circuit,  the  presiding  judge  of  the  criminal  court 
of  Dallas  may  appoint  a  competent  attorney  in  his  place;  but  such  appointment 
is  temporary,  and  cannot  extend  beyond  such  absence,  disqualification,  or  vacancy. 

2.  Vacation  of  office  by  conviction  of  felony ;  reversal  of  conviction.  —  When  a 
county  solicitor  has  been  convicted  of  a  felony,  his  office  is  vacated  from  the  date 
of  the  sentence  (Rev.  Code,  §§  146,  200) ;  but,  if  the  judgment  of  conviction  is  re- 
versed, he  is  entitled  to  be  restored  to  his  office  immediately,  and  may  compel  such 
restoration,  if  refused,  by  mandamus. 
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In  this  case,  a  motion  was  entered  on  the  motion  docket 
of  this  court,  on  the  25th  July,  1873,  in  these  words  : 
"  The  said  James  S.  Diggs  moves  this  Honorable  Supreme 
Court  for  a  writ  of  mandamus,  to  be  issued  to  the  Hon.  Geo. 
H.  Craig,  judge  of  the  criminal  court  of  Dallas  county,  com- 
manding him,  as  such  judge,  to  set  aside,  rescind,  and  annul,  so 
far  as  the  same  are  illegal  and  unjust,  the  orders  and  entries 
by  him  made  in  his  said  court  at  its  March  term,  1873,  of 
date  the  8th  and  10  th  days  of  March,  copied  and  more  fully 
appearing  in  the  petition  of  said  Diggs,  now  on  file  in  this 
court;  and  commanding  him,  also,  as  such  judge  of  said  court, 
for  and  during  the  remainder  of  the  term  for  which  said  Diggs 
was,  in  November,  1872,  elected  solicitor  of  said  county  of  Dal- 
las, from  interfering  with  or  prohibiting  said  Diggs  in  the 
full  and  free  performance  and  discharge  of  the  duties  of  his  said 
office  ;  and  also  commanding  him,  as  such  judge  of  said  court, 
to  permit  him,  said  Diggs,  as  solicitor  for  said  county  of  Dallas, 
so  far  as  he  is  by  law  allowed  and  required,  to  perform  and  dis- 
charge the  duties  which  devolve  on  him  as  such  solicitor  in  said 
criminal  court.  This  motion  is  made  for  the  reasons,  causes, 
and  grounds,  set  forth  in  the  petition  and  motion,  &c,  thereto 
attached,  now  on  file  in  this  court,  and  which  are  prayed  to  be 
taken  as  a  part  hereof." 

The  accompanying  transcript,  showing  the  proceedings  had 
in  said  criminal  court  of  Dallas,  contains  the  orders  relating 
to  the  suspension  of  said  Diggs,  his  petition  to  have  them  set 
aside  and  rescinded,  and  the  judgment  of  the  court  overruling 
and  refusing  his  petition.  The  orders  suspending  said  Diggs, 
and  appointing  another  attorney  to  act  as  solicitor  in  his  stead, 
dated  respectively  the  8th  and  10th  days  of  March,  1873,  are 
as  follows :  — 

"  It  having  been  communicated  to  the  court,  by  the  foreman 
of  the  grand  jury  at  the  present  term  of  the  court,  that  there 
are  charges  pending  before  said  grand  jury  in  which  James 
Shepard  Diggs,  the  solicitor  of  Dallas  county,  is  interested 
and  concerned ;  it  is  therefore  ordered  by  the  court,  that  the 
said  James  Shepard  Diggs,  solicitor  as  aforesaid,  be,  and  he  is 
hereby,  suspended  from  acting  as  solicitor  for  Dallas  county  be- 
fore this  court,  or  before  the  said  grand  jury,  until  further 
ordered  ;  and  that  S.  W.  John  be,  and  he  is  hereby,  appointed 
as  solicitor  pro  tern.,  to  act  until  further  ordered." 

"  An  order  having  been  made  by  this  court  on  a  former 
day  of  the  present  term,  temporarily  suspending  James  Shep- 
ard Diggs,  the  solicitor  for  Dallas  county,  from  acting  as  such 
solicitor  in  this  court,  for  the  reasons  set  forth  in  said  order, 
and  also  appointing  S.  W.  John  as  solicitor  pro  tern.;  and  the 
court  being   creditably  informed,  to  its  satisfaction,  that  the 
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said  S.  W.  John  is  unable,  by  reason  of  sickness,  to  act  as  solic- 
itor under  said  appointment ;  and  it  further  appearing  to  the 
satisfaction  of  the  court  that  the  charges  against  the  said  James 
Shepard  Diggs  are  still  under  investigation  before  the  grand 
jury  at  the  present  term  of  the  court ;  it  is  therefore  considered 
by  the  court,  that  Sumpter  Lea,  an  attorney  of  this  court,  be, 
and  he  is  hereby,  appointed  to  act  in  the  place  of  said  James 
Shepard  Diggs,  as  solicitor  pro  tern,  for  Dallas  county,  until 
further  ordered." 

The  petition  of  said  Diggs  to  set  aside  and  rescind  these  or- 
ders, and  to  be  allowed  to  appear  and  perform  the  duties  of 
said  office  in  said  court,  which  was  filed  in  that  court  on  the 
17th  July,  1873,  claims  the  right  to  the  office  by  virtue  of  his 
election  in  November,  1872,  and  the  commission  issued  to  him 
pursuant  to  that  election  ;  and  it  takes  no  notice  whatever  of 
the  criminal  proceedings  against  him.  The  transcript  contains, 
however,  an  entry  dated  the  16th  July,  1873,  which  recites 
that  said  Diggs  appeared  in  said  court  on  that  day,  and  en- 
tered into  a  recognizance,  with  two  sureties,  for  his  appearance 
at  that  term  of  said  court,  and  from  term  to  term  thereafter 
until  discharged  by  law,  "  to  answer  an  indictment  pending 
against  him  for  bribery;"  and  the  judgment  of  said  criminal 
court,  overruling  and  refusing  his  said  application,  contains  the 
following  recitals  :  "  And  it  appearing  to  the  satisfaction  of  the 

court  that,  on  the day  of  March,  1873,  a  bill  of  indictment 

was  returned  into  this  court  against  the  said  James  Shepard 
Diggs,  for  the  crime  of  bribery,  and  that  the  said  bill  of  indict- 
ment is  still  pending  herein  and  undetermined,  charging  said 
Diggs  with  having  committed  said  offence  while  he  was  acting 
in  this  very  capacity  of  solicitor  of  Dallas  county  ;  it  is  there- 
fore considered  by  the  court,"  &c.  These  are  the  only  refer- 
ences to  the  said  criminal  proceedings  anywhere  shown  by  the 
transcript.  It  should  be  stated,  however,  that  the  petitioner 
was  tried  under  said  indictment  at  the  March  term,  1873,  of 
said  criminal  court,  and  was  convicted ;  but  the  judgment  of 
conviction  was  set  aside  by  this  court,  on  the  14th  July,  1873, 
and  the  cause  was  remanded  for  a  new  trial.  See  the  case  re- 
ported in  48  Ala.  311-28. 

Reid  &  May,  for  the  petitioner. 

PETERS,  C.  J.  —  1.  The  judge  of  the  criminal  court  of 
Dallas  county  has  authority  to  appoint  a  competent  attorney  to 
act  in  that  court,  in  the  place  of  the  solicitor,  when  this  latter 
officer  is  absent,  or  disqualified  under  the  Code,  or  when  the 
office  of  solicitor  is  vacant,  and  the  vacancy  has  not  been  filled 
by  an  appointment  made  by  the  judge  of  the  circuit.     Rev. 
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Code,  §§  146,  200,  859  ;  Const.  Ala.  1867,  Art.  VI.  §  17.  Any 
appointment,  so  made  by  the  judge  of  such  criminal  court,  can- 
not extend  beyond  this.  And  as  the  order,  suspending  Mr. 
Diggs  and  appointing  another  person  in  his  place,  may  be  con- 
strued to  have  been  made  to  effect  the  end  above  indicated,  I 
feel  at  liberty  so  to  construe  it.  So  construed,  it  may  be  sus- 
tained ;  but,  beyond  this,  it  is  void. 

t  2.  But  now,  the  judgment  against  the  solicitor  (Diggs)  hav- 
ing been  reversed,  he  is  entitled  to  be  restored  to  his  office,  and 
to  all  the  rights  and  privileges  appertaining  to  the  same.  B-ev. 
Code,  §  146.  This  is  the  express  language  of  the  Code,  which 
is  this  :  "  When  any  person,  holding  any  office  or  place  under 
the  authority  of  this  State,  is  sentenced  by  any  court  of  the 
United  States,  of  this  State,  or  any  other  state,  to  imprisonment 
in  the  penitentiary,  his  office  or  place  is  vacated  from  the  time 
of  the  sentence ;  and  if  the  judgment  is  reversed,  he  must 
be  restored  ;  but  if  pardoned,  he  must  not."  The  restoration 
should  be  made  immediately  on  the  reversal.  No  doubt  this 
will  become  quite  apparent  to  the  learned  judge  of  the  criminal 
court  of  Dallas  county,  when  he  shall  seriously  consider  the  ex- 
tent of  the  jurisdiction  which  the  Constitution  and  laws  confer 
upon  his  office.  It  therefore  seems  very  clear  that  Mr.  Diggs 
is  entitled  to  immediate  restoration  to  his  office  as  solicitor  in 
Dallas  county. 

A  rule  for  this  purpose  is  accordingly  granted,  as  asked  in 
the  petitioner's  application ;  and  the  question  of  costs  is  re- 
served, until  said  rule  is  executed  and  returned  into  this  court. 


Shulman,  Goetter  &  Weil  v.  Brantley  &  Cope- 
land. 

Action  on  Account  for  Goods  sold. 

Burden  of  proof  on  plea  of  payment.  — When  the  plea  of  payment  is  interposed,  in 
an  action  on  an  open  account,  the  burden  of  proof  is  on  the  defendant ;  and  if 
the  evidence  on  that  point  is  equally  balanced,  the  plaintiff  is  entitled  to  a  verdict. 

Appeal  from  the  Circuit  Court  of  Pike. 
Tried  before  the  Hon.  J.  McCaleb  Wiley. 

Jno.  D.  Gardner,  for  appellants. 

Parks  &  Hubbard,  contra. 

B.  F.  SAFFOLD,  J.  —  The  appellants  sued  the  appellees 
on  an  open  account,  and  issue  was  joined  on  the  pleas  of  non 
assumpsit  and  payment.     The  evidence  tended  to  prove  and 
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to  disprove  payment.  The  court  refused  to  give  the  following 
charge,  asked  by  the  plaintiffs  in  writing  :  "  If  the  jury  are 
reasonably  satisfied,  from  the  evidence,  that  the  account  sued 
upon  is  correct,  then  the  burden  is  on  the  defendants  to  prove 
payment,  if  they  rely  on  that  plea ;  and  they  are  authorized  to 
look  to  all  of  the  evidence  on  this  point,  and  if  it  is  evenly 
balanced  between  the  plaintiffs  and  the  defendants,  they  must 
find  for  the  plaintiffs." 

The  charge  ought  to  have  been  given.  Lindsey  v.  Perry,  1 
Ala.  203 ;  Harris  v.  Bell,  27  Ala.  520 ;  Jarrell  v.  Lillie,  40 
Ala.  271. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Boyd  &  Boyd  v.  Cobbs. 

Garnishment  on  Judgment. 

When  judgment  cannot  be  rendered  against  garnishee  on  answer,  without  summons  to 
third  person  as  claimant  of  debt.  —  When  a  garnishee  states  in  his  answer  that  he 
purchased  from  the  defendant  his  interest  in  a  mercantile  partnership,  and  gave  his 
note  for  the  agreed  price,  payable  to  said  defendant  as  agent  of  his  wife ;  and 
that  said  defendant,  at  the  time  said  note  was  given,  "  said  that  he  owed  debts,  and 
probably  judgments,  and  that  he  was  operating  for  his  wife,  and  wanted  the  con- 
tract written  so  that  his  creditors  could  not  touch  it  ;  "  it  is  error  to  render  judg- 
ment against  the  garnishee,  for  the  amount  of  the  debt  thus  admitted,  without 
bringing  in  the  defendant's  wife,  and  giving  her  an  opportunity  to  assert  her  right 
to  the  note. 

Appeal,  from  the  Circuit  Court  of  Sumter. 
Tried  before  the  Hon.  James  Q.  Smith. 

J.  Y.  Kilpateick  and  Jno.  W.  A.  Sanfoed,  for  appellants. 

Robeet  H.  Smith,  contra. 

PETERS,  C.  J.  —  This  is  a  proceeding  in  garnishment. 
Cobbs  obtained  judgment  against  R.  W.  Brewer,  and  sued  out 
a  process  in  garnishment  against  Boyd  &  Boyd  as  partners,  as 
the  debtors  of  Brewer.  The  proceeding,  up  to  the  judgment 
on  the  answer  of  the  garnishees,  seems  to  have  been  regular. 
Only  one  of  the  Boyds  answered  the  summons  in  garnishment. 
In  his  answer  he  discloses  the  fact  that  he  purchased  Brewer's 
interest  in  a  certain  mercantile  partnership  with  his  son  and 
another,  for  the  sum  of  eight  hundred  dollars.  For  this  sum, 
Boyd  and  his  son,  as  partners,  gave  Brewer  their  promissory 
note,  payable  on  the  first  day  of  January,  1872  ;  which  note 
was  made  payable  to  R.  W.  Brewer,  agent  of  Annie  Brewer. 
Annie  Brewer  was  the  wife  of  R.  W.  Brewer.     At  the  time 
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this  note  was  given,  Brewer  stated  that  he  "  owed  debts,  and 
probably  judgments  ;  that  he  was  operating  for  his  wife,  and 
that  he  wanted  the  contract  written  up  so  that  his  creditors 
could  not  touch  it."  Then  the  garnishee  further  answered, 
"  I  am  not  indebted  to  R.  W.  Brewer  otherwise  than  as  stated, 
but  he  owes  W.  F.  Boyd  and  W.  D.  Boyd  about  one  hundred 
dollars."  On  this  answer  the  court  below  gave  judgment 
against  the  Boyds,  in  favor  of  Cobbs,  for  $560,  the  amount  of 
Cobbs's  claim,  which  was  his  judgment  against  said  R.  W. 
Brewer.  No  notice  was  given  to  Mrs.  Brewer  to  come  into 
court,  and  contest  the  right  to  the  note  on  the  Boyds  ;  and 
the  Boyds  made  no  objection  to  the  judgment  against  them  as 
garnishees  as  above  said.  But  they  now  appeal  to  this  court 
from  the  judgment  against  them,  and  assign  that  judgment  as 
error  in  this  court. 

The  record  shows  that  the  answer  of  Boyd  was  in  writing, 
and  filed  as  a  part  of  the  proceedings  in  the  court  below  ;  and 
that  the  judgment  against  the  garnishees  was  rendered  on  this 
answer.  This  answer  discloses  that  Mrs.  Annie  Brewer,  a 
married  woman,  and  wife  of  said  R.  W.  Brewer,  has  or  claims 
an  interest  in  the  debt  secured  by  the  note  given  by  the  Boyds 
to  said  R.  W.  Brewer,  as  her  agent.  When  this  is  the  case, 
she  should  be  cited  to  appear,  and  contest  with  the  attaching 
creditor,  said  Cobbs,  the  right  to  said  debt.  Mobile  £  Ohio 
Railroad  Company  v.  Whitney  $  Co.  39  Ala.  468  ;  1  Brick. 
Dig.  p.  186,  §  466.  And  if  it  appears  that  the  debt  sought  to 
be  attached  is  the  property  of  the  wife,  which  belonged  to  her 
in  this  State  in  1871,  it  is,  primd  facie,  her  statutory  separate 
property,  without  evidence  removing  this  primd  facie  showing  ; 
and  as  such  it  is  not  liable  for  her  husband's  debt.  On  an 
answer  disclosing  such  facts,  no  judgment  should  have  been 
rendered  against  the  garnishees.  Saunders's  AdmW  v.  Garrett, 
33  Ala.  454.  The  attaching  creditor  should  have  contested 
the  answer,  so  far  as  it  disclosed  an  interest  in  Mrs.  Annie 
Brewer,  or  the  garnishment  should  have  been  dismissed.  Rev. 
Code,  §§  2974  et  seq.  and  cases  supra. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
is  remanded,  at  appellee's  cost. 


Wells  v.  Thompson. 

Trial  of  Right  of  Property  in  Cotton,  between  Landlord  and  Mortgagee 

for  Advances. 

1.  Liens  of  landlord  and  mortgagee  on  tenant's  crop,  for  advances.  — A  landlord's 
statutory  lien  on  the  crop  of  his  tenant,  for  advances  made  by  him  to  aid  in  its 
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cultivation  (Sess.  Acts  1870-71,  p.  19),  is  superior  to  that  of  another  person,  to 
whom  the  tenant  was  indebted  for  advances  made  under  a  former  contract,  and 
whose  lien  for  such  advances,  whether  in  the  form  of  a  mortgage,  or  a  statutory 
note  or  obligation  (Rev.  Code,  §  1858),  was  given  after  the  contract  of  renting 
commenced,  but  before  any  advances  were  made  by  the  landlord. 

2.  Forbearance  to  sue  for  damages,  or  prosecute  criminally,  for  enticing  servant. — 
Where  a  landlord  and  another  person,  from  whose  service  the  tenant  was  enticed 
away  by  the  landlord,  have  conflicting  liens  on  the  tenant's  crop,  a  promise  or 
agreement  by  the  landlord,  who  has  the  superior  lien,  to  subordinate  his  lien  to 
that  of  the  other,  if  the  latter  will  forbear  to  sue  him  for  damages  for  enticing 
away  his  servant,  is  supported  by  a  valid  and  sufficient  consideration  ;  but  an 
agreement  by  the  latter  not  to  prosecute  the  landlord  criminally  for  having 
enticed  away  his  servant  would  be  contrary  to  public  policy,  and  would  not  sup- 
port the  landlord's  promise  to  give  priority  to  the  latter's  lien. 

3.  Parol  agreement  outside  of  written.  —  In  a  contest  between  the  landlord  and 
another  person,  as  to  the  relative  priority  of  their  liens  on  the  tenant's  crop,  each 
having  a  written  contract  with  the  tenant,  a  parol  agreement  between  themselves 
as  to  their  liens,  supported  by  a  valid  consideration,  is  outside  of  their  written 
contracts  with  the  tenant,  and  between  different  parties,  and  may  therefore  be 
upheld. 

4.  Statute  of  frauds  as  to  contract  not  to  be  performed  within  one  year,  arid  to  answer 
for  default  of  another.  —  A  promise  by  the  landlord,  to  a  person  from  whose  service 

he  has  enticed  away  the  tenant,  and  to  whom  the  tenant  was  then  indebted  for 
advances  made  under  a  former  contract,  to  subordinate  his  lien  as  landlord  on  the 
tenant's  crop  to  the  other's  statutory  lien  for  advances,  in  consideration  that  the 
latter  would  forbear  to  sue  him  for  damages,  is  not  within  the  statute  of  frauds 
(Rev.  Code,  §  1862),  unless  the  landlord  also  agreed  to  answer  for  any  default  of 
the  tenant  to  the  other. 

Appeal  from  the  Circuit  Court  of  Perry. 
Tried  before  the  Hon.  M.  J.  Saffold. 

Batley  &  Lockett,  for  appellant. 

Jno.  F.  Vary,  contra. 

B.  F.  SAFFOLD,  J.  —  The  appellant  commenced  suit 
against  Joe  Smith,  to  recover  the  amount  of  a  lien  note,  or 
obligation,  given  by  the  latter  under  the  provisions  of  section 
1858  of  the  Revised  Code,  by  attaching  some  cotton.  The 
appellee  claimed  the  cotton ;  and  upon  the  trial  of  the  right  of 
property,  judgment  was  given  for  the  claimant.  The  cotton 
was  produced  on  the  premises  of  the  appellee,  by  Joe  Smith, 
his  tenant,  and  was  turned  over  to  him  by  the  said  tenant,  in 
payment  of  advances  made  during  the  year  of  its  production, 
to  assist  or  aid  in  the  cultivation  of  the  land,  before  the  levy  of 
the  attachment. 

The  appellant  had  a  contract  for  rent,  or  personal  service, 
with  said  Joe  Smith  for  the  same  year,  and  prior  to  the  appel- 
lee's renting.  Smith  was  indebted  to  him  for  some  advances 
of  provisions  and  clothing,  besides  a  balance  due  under  a 
similar  contract  for  the  previous  year.  About  the  last  of 
March,  Smith  abandoned  the  contract  with  the  appellant,  and 
made  the  one  with  the  appellee.  Thereupon,  the  appellant 
obtained  from  him  the  lien  note  sued  on,  in  which  was  included 
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all  of  his  indebtedness.  The  note  is  conformable  to  section 
1858  of  the  Revised  Code,  and,  in  addition,  has  the  requisites 
of  a  mortgage,  and  is  acknowledged  before  a  proper  officer. 

By  an  act  approved  March  8,  1871,  entitled  "  An  act  to 
amend  section  2961  of  the  Revised  Code,"  a  lien  is  created  in 
favor  of  the  landlord,  on  the  crop  grown  on  his  land,  for  ad- 
vances made  by  him  to  secure  its  cultivation,  commensurate 
with  his  lien  for  the  rent.  It  is  made  a  part  of  the  contract  of 
renting.  The  appellant's  lien,  or  mortgage,  is  subsequent  to 
the  lien  of  the  appellee,  and,  consequently,  is  subject  to  it. 
Liens  are  to  be  paid  according  to  the  order  of  time  in  which 
they  respectively  attached.  Whether  created  by  law  or  by 
contract,  they  may  as  well  be  given  to  secure  future  advances 
and  contingent  debts,  as  those  which  already  exist,  and  are 
certain  and  due.  The  future  advances  will  be  covered  by  the 
lien,  when  this  is  a  constituent  part  of  the  original  agreement, 
in  preference  to  the  claim  under  a  junior  intervening  incum- 
brance, with  notice  of  the  agreement.  4  Kent,  pp.  175-8 ; 
Conrad  v.  Atlantic  Ins.  Co.  1  Peters,  448. 

If  the  claimant  had  rendered  himself  liable  to  a  suit  for 
damages,  for  enticing  away  a  servant,  and  had  agreed  with  the 
plaintiff  to  subject  his  lien  as  landlord  to  the  other's  lien  note 
or  mortgage,  in  consideration  of  not  being  sued  for  damages, 
the  consideration  would  be  sufficient  to  support  the  agreement, 
which  need  not  have  been  in  writing.  Adams  $  Wife  v. 
Adams,  26  Ala.  272.  An  agreement  not  to  prosecute  crim- 
inally would  be  contrary  to  public  policy.  Evidence  of  such  a 
parol  contract  would  not  be  incompetent,  as  affecting  or  vary- 
ing the  separate  written  contracts  made  with  Smith  by  the 
plaintiff  and  the  claimant,  because  there  would  be  no  collision  ; 
Grarrow  v.  Carpenter  <f  Hanrich,  1  Porter,  359 ;  Deshazo 
v.  Lewis,  5  Stew.  &  Port.  91 ;  and  no  identity  or  privity  of 
parties.  Venalle  v.  Thompson,  11  Ala.  147.  But  if  the 
claimant's  agreement  was  to  answer  for  any  default  of  Smith 
to  the  plaintiff,  it  should  have  been  written,  with  the  consid- 
eration expressed.  Martin  v.  Black's  Ux'rs,  21  Ala.  721 ;  1 
Parsons  on  Contracts,  498. 

The  court  excluded  all  evidence  of  an  agreement  between 
the  plaintiff  and  the  claimant,  in  respect  to  the  lien  note  or 
mortgage  of  the  former,  on  the  ground  that  the  defendant 
Smith  had  a  right  to  rent  land,  and,  therefore,  there  was  no 
consideration  for  the  said  agreement.  The  reason  assigned  for 
the  exclusion  shows  that  the  ruling  was  against  the  competency 
of  the  evidence  for  any  purpose.  The  claimant  would  be 
liable  to  the  plaintiff  for  damages,  if  he  enticed  the  defendant 
away  from  his  service.  The  evidence,  as  well  as  that  pertain- 
ing to  the  contract  between  the  plaintiff  and  the  defendant  for 
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his  services,  which  was  also  excluded,  might  have  shown  such 
a  liability.  Where  evidence  is  erroneously  excluded  on  a  sin- 
gle specified  ground,  injury  is  presumed.  Moseley's  Adm'r  v. 
Martin,  37  Ala.  216. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Charles  v.  Stickney. 

Statutory  Proceeding  by  Legatee   against   Executor  for   Payment  of 

Legacy. 

Construction  of  will  conferring  on  executor  power  to  sell  and  reinvest  property,  as 
affecting  vesting  of  legacies,  and  legatee's  right  to  recover. —  Where  a  testator  directed 
the  whole  of  his  property,  real  and  personal,  to  be  equally  divided  between  his  wife 
and  children,  and  to  be  kept  together  by  his  executor  and  executrix  during  the 
widowhood  of  his  wife,  or  until  his  children  became  of  age  or  married,  "  and 
then,  and  not  till  then,  dividends  to  take  place  as  often  as  they  become  of  age  or 
marry;  "  bequeathing  to  his  daughters  that  portion  of  his  personal  property  which 
they  might  "  inherit  upon  a  dividend,  to  them  and  their  heirs  forever ; "  and  giv- 
ing to  his  executor  and  executrix  a  discretionary  power  to  sell  any  property,  and 
reinvest  the  proceeds  in  other  property,  for  the  benefit  of  his  wife  and  children  ; 
held,  that  the  legacies  to  the  children  vested  in  them  the  absolute  title,  and  not  in 
the  executor  as  trustee  for  them  ;  and  that  the  executor  could  not,  after  the  death 
of  the  widow  and  executrix,  and  after  the  lapse  of  eighteen  months  from  the  grant 
of  letters  testamentary,  successfully  resist  an  application  by  a  legatee  of  mature  age 
for  the  recovery  of  her  legacy,  on  account  of  said  discretionary  power  to  sell  and 
reinvest. 

Appeal  from  the  Probate  Court  of  Hale. 

J.  J.  Garrett,  for  appellant. 

A.  B.  Pittman,  contra. 

PETERS,  C.  J.  —  This  is  an  application  to  the  judge  of 
probate  of  Hale  county,  to  compel  the  payment  of  a  legacy  to 
the  petitioner,  Miss  Harriet  Charles,  a  daughter  of  the  testa- 
tor. The  proceeding  is  under  our  statute,  which  confers  this 
authority  upon  the  court.  This  statute  is  in  these  words  : 
"  After  the  expiration  of  eighteen  months  from  the  grant  of 
letters  testamentary,  or  of  administration  with  the  will  an- 
nexed, if  there  are  more  than  sufficient  assets  in  the  hands 
of  such  executor  or  administrator  to  pay  the  debts  of  the 
deceased,  any  legatee  may  apply  to  the  probate  court  of  the 
county  in  which  letters  were  granted,  to  compel  the  payment 
of  such  legacy."  Rev.  Code,  §  2098.  "  The  application  must 
set  forth  the  claim  of  the  applicant ;  must  allege  a  sufficiency 
of  assets  in  the  hands  of  such  executor  or  administrator  to 
pay  the  same,  after  discharging  the  debts  of,  charges  on,  and 
other  legacies  entitled  to  priority  from  such  estate."     Rev. 
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Code,  §  2099.  The  application  in  this  case  fully  complies 
with  all  the  requisitions  of  this  statute.  Its  allegations  of  facts 
are  not  denied,  but  are  admitted  by  demurrer.  The  executor 
was  duly  served  with  notice  of  the  proceeding,  and  came  into 
court,  and  answered  the  petition  by  the  demurrer.  This  de- 
murrer is  founded  wholly  upon  the  construction  of  the  will  of 
the  testator.  It  was  sustained,  and  a  judgment  of  the  court 
was  rendered,  dismissing  the  petition.  From  this  judgment 
the  petitioner  appeals  to  this  court,  and  here  she  assigns  the 
judgment  on  the  demurrer  as  error. 

So  much  of  the  will  as  it  is  necessary  to  consider  in  this 
opinion  is  in  these  words  :  "  I  desire  that  the  whole  of  my 
property,  both  real  and  personal,  may  be  equally  divided  be- 
tween my  beloved  wife,  Harriet  J.  Charles,  and  our  children. 

"  Secondly.  I  desire  that  an  inventory  of  my  property  may 
be  taken,  but  there  shall  not  be  made,  as  usual,  public  sale  of 
the  same ;  but  that  my  property  may  remain  together  during 
the  widowhood  of  my  wife,  or  until  my  children  become  of 
mature  age  or  marry  ;  and  then,  and  not  till  then,  dividends 
to  take  place  as  often  as  they  become  of  age  or  marry.  I 
leave  it  discretionary  with  my  executrix  or  executor,  by  and 
with  each  other's  consent,  to  sell  any  part  of  my  estate,  either 
real  or  personal,  and  to  purchase  again  such  other  property  as 
to  them  may  appear  proper  for  the  comfort  of  my  wife  and  the 
benefit  of  my  children.  I  give  and  bequeath  that  portion  of 
my  personal  property  which  my  daughters  inherit  upon  a  div- 
idend, to  them  and  their  lawful  heirs  forever." 

This  will  is  dated  the  20th  day  of  May,  1858  ;  and  the  wife 
of  the  testator,  Mrs.  Harriet  J.  Charles,  and  the  appellee, 
Charles  L.  Stickney,  were  appointed  executrix  and  executor  of 
said  will.  After  commencing  the  administration  of  said  testa- 
tor's estate  under  said  will,  Mrs.  Charles  died,  and  left  Stick- 
ney sole  surviving  executor;  and  he  resists  the  payment  of 
the  legacy  demanded,  on  four  grounds :  "  (1.)  Because  said 
interest  of  petitioner  in  the  estate  of  John  L.  Charles,  under 
said  will,  is  not  such  an  interest  or  legacy  as  is  contemplated 
by  the  statute  authorizing  proceedings  of  this  character  to 
compel  the  payment  of  legacies.  (2.)  Because  the  property 
claimed  is  not  held  by  said  defendant,  as  executor  of  John  L. 
Charles,  but  in  the  capacity  of  trustee  under  the  appointment 
of  said  will.  (3.)  Because  the  said  will  imposes  the  duty  of 
keeping  said  estate  together,  and  of  selling  such  part  of  said 
estate,  real  or  personal,  and  of  purchasing  again  other  property 
by  the  executors,  as  may  seem  best  to  them,  in  the  manner 
therein  prescribed,  and  of  making  the  dividends  in  the  manner 
and  at  the  time  therein  indicated,  as  a  personal  and  confi- 
dential trust,  and  not  as  an  executorial  duty.     (4.)  Because 
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said  will  shows  that  said  defendant  is  not  liable  to  such  pro- 
ceedings as  petitioner  seeks  to  have  maintained  by  her  said 
petition." 

The  language  of  the  will  is  not  wholly  free  from  doubt ;  but, 
taking  the  direction  fixing  the  shares  of  the  legatees,  which 
makes  these  equal  dividends  between  the  wife  of  the  testator 
and  his  children,  and  the  language  by  which  the  title  is  vested 
in  the  daughters,  which  is,  "  I  give  and  bequeath  that  portion 
of  my  personal  property  which  my  daughters  inherit  upon  a 
dividend,  to  them  and  their  lawful  heirs  forever,"  I  am  unable 
to  come  to  a  satisfactory  conclusion,  that  it  was  the  intention 
of  the  testator  to  give  the  property  intended  for  his  children 
to  his  executrix  and  executor  in  trust,  to  be  held  by  them  as 
trustees,  and  not  directly  to  the  children.  And  without  this 
construction,  the  demurrer  should  have  been  overruled.  Be- 
sides, the  testator  fixes  a  time  at  which  the  legacies  given  by 
his  will  were  to  vest  in  the  legatees.  This  occurred  upon  the 
termination  of  the  widowhood  of  his  wife,  which  ended  at  her 
death,  as  soon  as  his  "  children  became  of  mature  age  or  mar- 
ried." And  this  period  is  not  to  be  delayed  until  all  the  chil- 
dren became  of  mature  age,  or  all  married,  because  the  "  divi- 
dends "  are  "  to  take  place  as  often  "  as  the  testator's  children 
"  became  of  age  or  married."  The  word  "  often  "  implies  a 
repetition  of  the  act  of  division,  and  this  could  not  be  if  the 
dividends  were  all  intended  to  be  ascertained  at  the  same  time. 
Besides,  I  would  be  exceedingly  reluctant  to  follow  any  doubt- 
ful exposition  of  the  language  of  the  will,  which  would  enable 
the  executrix  and  executor  to  hold  the  property  that  the  father 
intended  for  his  children  or  legatees,  under  an  irresponsible 
trusteeship,  without  security,  instead  of  as  representatives  of 
the  deceased  under  the  will,  in  the  character  of  executrix  and 
executor,  in  which  the  rights  of  the  legatees  could  be  secured, 
and  should  be  secured  by  proper  bond.  Here,  the  will  does 
not  exempt  the  executrix  and  executor  named  therein  from 
giving  bond.  When  this  is  not  done,  they  cannot  administer 
the  estate  without  it.  Rev.  Code,  §§  2005,  2003,  2004.  This 
tends  to  show  that  it  was  the  purpose  of  the  testator  to  have 
his  estate  administered  under  the  securities  afforded  by  our 
law  of  administrations,  and  not  as  a  mere  trust  estate.  In 
such  a  case,  I  would  hesitate  long  before  I  would  infer  a 
trust  from  the  language  used,  unless  the  purposes  of  the  will 
could  not  be  otherwise  carried  into  effect.  The  power  to  sell 
and  reinvest,  given  in  the  will,  does  not  authorize  the  surviv- 
ing executor  to  invest  the  funds  of  the  legatee  in  his  hands, 
when  no  sale  is  required.  It  is  not  a  general  power  to  invest 
the  legatee's  estate  given  by  the  will,  or  to  hold  on  to  it  for 
that  purpose.     This  is  the  proposition  of  the  demurrer,  and  it 
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cannot  be  sustained.     The   demurrer   should,  therefore,  have 
been  overruled.     The  court  erred  in  sustaining  it. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
is  remanded  for  further  proceedings,  in  conformity  with  this 
opinion.  The  appellee  will  pay  the  costs  of  this  appeal  in  this 
court,  and  in  the  court  below,  out  of  the  funds  of  the  estate  of 
said  John  L.  Charles,  deceased,  in  his  hands  to  be  adminis- 
tered. 


Morgan  v.  Morgan's  Administrator. 

Bill  in   Equity  for   Injunction  of  Proceeding  in  Probate  Court  for 
Probate  of  Will. 

1.  Wlien  equity  will  not  enjoin  application  to  probate  court  for  statutory  new  trial  in 
matter  of  contested  probate  of  will.  —  An  application  to  the  probate  court  for  a  stat- 
utory new  trial  (Rev.  Code,  §  2827),  in  the  matter  of  the  probate  of*  a  will,  which 
had  been  rejected  when  propounded  by  the  executor,  will  not  be  enjoined  in  equity, 
on  the  ground  that  the  matter  has  been  finally  adjudicated  between  the  parties, 
when  it  appears  that  the  supposed  final  adjudication  was  before  the  passage  of  the 
law  authorizing  a  new  trial,  and  that  the  parties  are  not  the  same. 

2.  Statutory  new  trial  (Rev.  Code,  §  2827)  in  cases  of  judgments  rendered  between 
1861  and  1866.  —  The  legatees  under  a  will,  which  was  propounded  for  probate  by 
the  executor  therein  named,  and  rejected  on  a  contest,  are  not  precluded  from  ap- 
plying for  a  statutory  new  trial  (Rev.  Code,  §  2827),  because  the  executor  cannot 
bring  himself  within  the  provisions  of  the  statute ;  nor  because  a  bill  in  chancery, 
which  they  had  filed  to  establish  the  will,  was  dismissed,  on  the  ground  that  they 
had  an  adequate  remedy  at  law,  before  the  passage  of  the  law  authorizing  new 
trials. 

Appeal  from  the  Chancery  Court  of  Wilcox., 
Heard  before  the  Hon.  W.  B.  Woods. 

S.  J.  Ctjmming,  for  appellants. 

Cochran  &  Dawson,  contra. 

B.  F.  SAFFOLD,  J.  —  The  appellants  were  the  nephews 
and  nieces  of  George  Morgan,  deceased,  being  the  children  of 
his  brother,  James  C.  Morgan,  and  claimed  to  be  the  legatees 
and  devisees  of  a  valid  will  which  he  had  executed.  This  will 
was  offered  for  probate  in  Wilcox  county,  on  the  12th  of  Feb- 
ruary, 1864,  by  its  appointed  executor,  L.  M.  Davis ;  and, 
upon  a  contest  between  him  and  the  next  of  kin,  judgment 
was  given  against  it,  in  the  probate  court.  On  the  12th  of 
October,  1867,  the  said  beneficiaries,  under  the  acts  embraced 
in  R.  C.  §  2827,  filed  an  application  to  the  probate  court  to 
grant  a  new  trial  in  the  cause.  This  application  has  not  been 
heard,  because,  on  the  23d  of  June,  1868,  the  appellee,  with 
the  next  of  kin,  filed  a  bill  to  restrain  them  from  further  liti- 
gating the  matter,  and  obtained  an  injunction  from  the  judge 
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of  the  city  court  of  Selma.  The  chancellor,  at  a  term  of  the 
court,  November  2,  1869,  overruled  a  motion  of  the  defendants 
to  dismiss  this  bill  for  want  of  equity  ;  and  the  appeal  is  taken, 
by  consent,  from  this  decree. 

The  above  statement  of  the  condition  of  the  case  is  not 
affected  by  the  fact  that  Davis  appealed  to  the  circuit  court 
from  the  decree  of  the  probate  court  rejecting  the  will,  and,  on 
the  loth  of  September,  1865,  voluntarily  dismissed  the  appeal ; 
or  that  the  present  appellants,  on  the  14th  of  August,  1866, 
filed  a  bill  in  chancery  to  establish  the  will,  which  was  dis- 
missed by  the  chancellor,  on  the  ground  of  adequate  remedy 
at  law,  to  wit,  a  remedy  by  appeal  within  six  months  there- 
after allowed  by  an  act  of  February  21,  1866.    R.  C.  §  2260. 

The  judgment  upon  the  probate  of  a  will  is  in  rem,  and  is 
as  binding  upon  strangers  as  upon  the  parties  to  the  proceed- 
ing. Hunt,  Froicner  et  al.  v.  Acre  et  al.  28  Ala.  580.  But 
it  does  not  result  from  this,  that  the  legatees  of  Morgan's  will 
occupied  so  identical  a  position  with  the  executor,  Davis,  that 
they  cannot  have  the  benefit  of  the  new  trial  provided  for  by 
R.  C.  §  2827.  Davis  himself  might  have  had  a  new  trial,  if  he 
could  have  shown  that  he  had  no  attorney  present  in  court,  and 
that  the  failure  to  present  his  case  efficiently  was  not  owing  to 
any  fault  on  his  part.  The  relief  granted  was  from  judgments 
rendered  under  peculiar  circumstances  of  questionable  justice 
and  validity,  and  was  intended  to  suspend  their  conclusiveness 
for  a  specified  time,  in  favor  of  any  of  the  parties  who  could 
bring  himself  within  its  terms.  In  this  view  of  the  case, 
Davis's  fault  was  not  the  fault  of  the  legatees,  and  his  attor- 
ney was  not  theirs.  They  were  infants,  without  attorney  or 
guardian. 

The  injunction  was  granted,  and  the  motion  to  dismiss  the 
bill  was  overruled,  on  the  ground  that  the  matter  had  been 
finally  adjudicated  between  the  parties.  All  of  the  adjudica- 
tions were  prior  to  the  act  under  which  the  application  for  a 
new  trial  was  made,  and  were  embraced  by  it.  The  bill  filed 
by  the  legatees  in  August,  1866,  was  dismissed,  not  on  the 
ground  that  they  had  no  rights,  but  because  such  as  they  had 
were  enforcible  at  law. 

The  bill  ought  to  have  been  dismissed,  so  that  the  probate 
court  might  proceed  to  hear  and  determine  the  application  for 
a  new  trial  in  the  matter  of  the  probate  of  the  will.  The 
decree  is  reversed,  and  a  decree  will  be  rendered  in  this  court 
in  conformity  with  this  opinion,  dismissing  the  bill  for  want  of 
equity. 
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Shook  et  al.  v.  Pate  et  dl. 

Action  to  recover  Damages  for  Trespass  to  Land. 

1.  Diagram  of  land.  —  In  testifying  as  to  a  disputed  boundary  line,  a  surveyor 
may  use  a  diagram  to  illustrate  his  evidence,  or  make  it  intelligible  to  the  jury,  al- 
though the  diagram  was  not  made  by  himself,  and  is  not  shown  to  contain  a  per- 
fectly accurate  description  of  the  lands. 

2.  County  surveyor  as  expert.  —  A  county  surveyor,  testifying  as  to  a  line  which 
he  has  himself  run,  may  state  that  it  was  run  correctly,  and  may  state  the  facts 
on  which  he  bases  his  opinion  of  its  correctness ;  as  that  he  found  the  "  corner 
stake,"  "  bearing  points,"  "  marked  trees,"  &c. 

3.  Proof  of  boundary.  —  A  disputed  boundary  line  may  be  proved  by  reputation, 
or  by  the  admissions  of  an  adverse  party  in  interest. 

Appeal  from  the  Circuit  Court  of  Cherokee. 
Tried  before  the  Hon.  Wm.  L.  Whitlock. 

M.  J.  Turnley  &  Son,  for  appellants. 

F,oster  &  Forney,  contra. 

PETERS,  C.  J.  —  This  is  an  action  of  trespass  to  lands. 
The  defendants  obtained  a  verdict  and  judgment  in  the  court 
below.  From  this  the  plaintiffs  appeal  to  this  court ;  and  here 
tKey  assign  as  error  the  matters  of  objection  found  in  the  bill 
of  exceptions. 

The  lands  on  which  the  asserted  trespass  is  alleged  to  have 
been  committed,  are  described  in  the  complaint  as  "  that  por- 
tion of  the  northwest  quarter  of  section  number  six,  of  town- 
ship number  ten,  of  range  number  ten,  that  lies  on  the  north 
side  of  Coosa  River  land  district,  situated  in  said  county  of 
Cherokee,  and  State  of  Alabama."  After  the  plaintiffs  had 
closed  their  evidence,  the  defendants  offered  evidence  tending 
to  show  that  the  trespass  alleged  in  the  complaint  had  been 
committed  on  section  one,  in  township  ten,  of  range  nine,  in- 
stead of  section  six,  in  township  ten,  and  range  ten,  in  the  same 
county.  The  lands  so  situated  would  lie  in  adjacent  sections, 
divided  by  a  section  line  separating  sections  nine  and  ten.  To 
show  where  the  line  constituting  the  common  boundary  of  the 
two  tracts  ran,  the  defendants  introduced  a  witness  who  had 
been  the  county  surveyor  of  the  county  in  which  the  lands 
were  situated,  and  who  had  "  run  a  line  between  the  plaintiffs' 
and  the  defendants'  lands."  During  his  examination,  this  wit- 
ness was  shown  "  a  diagram,"  purporting  to  be  descriptive  of 
the  lands  in  controversy,  and  was  asked  by  the  defendants' 
counsel  "  to  show  the  jury,  upon  said  diagram,  where  the  wit- 
ness run  the  line  between  the  plaintiffs  and  defendants."    This 
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diagram  was  used  to  enable  the  witness  to  make  his  testimony 
intelligible  to  the  jury.  The  use  of  the  diagram  was  objected 
to  by  the  plaintiffs,  "  because  said  diagram  had  not  been  made 
by  the  witness  himself,  nor  was  it  shown  or  proven  to  be  a  cor- 
rect survey  and  diagram  of  the  premises  described  in  the  plain- 
tiffs' complaint."  The  court  below  overruled  this  objection, 
and  the  plaintiffs  excepted  ;  and  this  exception  is  one  of  the 
errors  assigned  here. 

1.  This  assignment  cannot  be  sustained.  There  was  no  error 
in  the  ruling  of  the  court  below  on  this  point.  A  diagram  is 
simply  an  illustrative  outline  of  a  tract  of  land,  or  something 
else  capable  of  linear  projection,  which  is  not  necessarily  in- 
tended to  be  perfectly  correct  and  accurate.  In  many  instances 
this  cannot  be  made  to  appear.  At  best,  it  is  but  an  approxi- 
mation ;  and  in  this  sense,  it  is  indifferent  by  whom  it  is  made. 
In  this  case,  it  was  not  offered  as  a  plat  of  the  survey  of  the 
lands  in  question,  but  only  as  a  means  of  explanation  of  the 
witness'  description  of  the  lands.  This  was  competent  and 
relevant.  A  witness  may  as  well  speak  by  a  diagram,  or 
linear  description,  when  the  thing  may  be  so  described,  as  by 
words.  It  is  a  common  and  usual  method  of  pointing  out  lo- 
calities and  lines.  Even  savages  resort  to  it,  in  lieu  of  words, 
in  describing  the  course  of  rivers,  and  the  lines  of  the  sea 
shores.  It  is  enough  if  it  serves  the  purpose  of  the  witness  in 
the  explanation  of  the  lines  and  localities  he  is  seeking  to  ex- 
hibit.    It  was  so  used  in  this  case. 

2.  A  surveyor  is  an  expert,  and  he  may  state  the  facts  on 
which  he  bases  his  opinion,  that  a  line  run  or  surveyed  by  him- 
self has  been  correctly  done.  He  may  state  that  he  "  found 
the  corner  stake  "  of  a  public  survey,  and  "  the  bearing  points, 
and  the  marked  trees  along  a  line  "  of  such  survey.  These 
are  facts,  which  are  competent  and  relevant,  when  the  fact  to 
be  proven  is  the  accuracy  of  a  boundary  line  of  adjacent  tracts 
of  lands.     See  Nolin  v.  Parmer,  21  Ala.  66. 

3.  When  the  proofs  tend  to  show  that  it  is  uncertain  upon 
which  of  two  parcels  of  land,  separated  by  a  section  line,  a 
trespass  has  been  committed,  the  admissions  of  the  adverse 
party  to  the  suit,  who  is  the  owner  of  the  lands  on  one  side  of 
the  line,  that  the  line  of  separation  is  in  a  certain  place,  may  be 
permitted  to  go  to  the  jury,  to  show  the  truth  of  the  fact  thus 
admitted.  Boundary  may  be  proven  by  reputation  and  hear- 
say. It  may  be  shown  in  this  way  whether  land  is  parcel  or 
not  parcel  of  a  certain  tract  of  land.  Boardman  v.  Reed's 
Lessees,  6  Peters,  341  ;  also,  1  Phill.  Ev.  (C.  &  H.  ed.  Notes) 
pp.  218,  219  et  seq. 

It  seems  that  Mrs.  Pate,  one  of  the  defendants,  set  up  as  her 
defence,  that  the  locus  of  the  trespass  complained  of,  if  com- 
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mitted  at  all,  was  on  her  lands.  And  for  this  purpose  she  in- 
troduced her  patent  and  her  deed,  to  show  that  she  was  the 
owner  of  the  land  on  which  the  trespass  was  actually  com- 
mitted.    There  was  nothing  wrong  in  this  in  this  case. 

From  a  careful  examination  of  the  bill  of  exceptions  found 
in  the  record,  to  which  the  assignment  of  errors  is  confined,  and 
the  brief  of  the  learned  counsel  for  the  appellants,  which  is 
wholly  destitute  of  any  citation  of  authorities,  I  have  not  been 
able  to  discover  any  error  committed  by  the  court  below  in  the 
proceedings  and  giving  judgment  in  this  case,  which  would 
justify  a  reversal. 

The  judgment  of  the  court  below  is,  therefore,  affirmed. 

Riley  v.  Pierce. 

Bill  in  Equity  for  Foreclosure  of  Mortgage. 

Mortgage  of  lands  belonging  to  wife's  statutory  separate  estate,  to  secure  loan  of  pur- 
chase-money ;  resulting  trust.  —  If  a  married  woman  borrows  money  to  pay  for  land, 
and  takes  the  title  in  her  own  name  ;  and  afterwards,  without  the  concurrence  of 
her  Husband,  executes  her  promissory  note  to  the  lender  for  the  sum  borrowed,  and 
a  mortgage  on  the  land  to  secure  its  payment, — the  note  and  mortgage  are  both 
void,  and  create  no  liability  against  her  personally,  or  against  her  statutory  sepa- 
rate estate;  nor  can  the  mortgagee  claim  a  resulting  trust  in  the  lands,  because  his 
money  was  loaned  for  the  purpose  of  being  used  in  making  the  purchase,  and  was 
so  used. 

Appeal  from  the  Chancery  Court  of  Mobile. 
Heard  before  the  Hon.  A.  W.  Dillard. 

B.  Labuzan  and  Herndon  &  Smith,  for  appellant. 

Alex.  McKinstry,  contra. 

B.  F.  SAFFOLD,  J.  —  The  bill  was  filed  by  the  appellee, 
and  alleged  that  the  appellant,  Ellen  Riley,  being  at  the  time 
his  brother's  wife,  borrowed  from  him  $600,  with  which  she 
purchased  a  piece  of  land,  taking  the  title  to  herself  in  her 
maiden  name  of  Bressingham ;  and  that,  on  the  day  of  the  ex- 
ecution of  the  deed  to  her,  she  executed  to  the  complainant  her 
promissory  note  for  the  money  so  borrowed,  and  also  a  mort- 
gage of  the  premises  to  secure  its  payment.  The  prayer  was 
for  the  foreclosure  of  the  mortgage,  and  for  such  other  and  fur- 
ther relief  as  was  proper  in  the  premises. 

The  mortgage  appended  to  the  bill  is  dated  twelve  months 
after  the  date  of  the  conveyance  of  seizin,  and  so  is  the  note  it 
was  intended  to  secure.  The  defendant  pleaded  her  coverture, 
as  the  wife  of  Patrick  Pierce,  throughout  jthe  transactions.  The 
chancellor,  conceding  that  the  note  and  mortgage  of  a  married 
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woman  impose  no  liability  upon  her  in  respect  to  her  separate 
statutory  estate,  established  a  resulting  trust  against  the  land, 
in  favor  of  the  complainant,  and  decreed  its  sale  ;  and  this  de- 
cree is  now  assigned  as  error. 

It  appears  from  the  evidence,  that  the  price  of  the  land  was 
$1200,  and  that  Mrs.  Riley  paid  the  balance,  besides  the  debt 
in  suit,  out  of  money  otherwise  belonging  to  her  ;  also,  that  the 
complainant  loaned  her  his  money  at  the  time  she  bought  the 
land,  but  did  not  require  the  note  and  the  mortgage  until  a 
year  afterwards. 

A  trust,  attaching  to  land,  results  in  favor  of  one  who  pays 
his  money  for  it,  while  the  title  is  given  to  the  person  from 
whom  he  borrowed  it.  His  right  is  to  have  the  land,  because  the 
purchase  Was  intended  for  him.  But  if  he  cannot  refund  the 
borrowed  money,  the  land  is  to  be  sold  for  its  payment.  If  the 
complainant  had  taken  the  title  in  his  name,  this  case  would 
be  exactly  similar  to  Boyd  v.  McLean,  1  Johns.  Ch.  R.  582 ; 
and  a  trust  would  have  resulted  in  favor  of  Mrs.  Riley.  The 
money  paid  for  the  land,  though  borrowed  from  the  complain- 
ant, and  for  the  express  purpose  of  making  the  purchase,  would 
be  considered  her  money  and  not  his.  In  Botsford  v.  Burr,  2 
Johns.  Ch.  R.  405,  the  defendant  refused  to  lend  the  plaintiff 
money  to  pay  off  a  mortgage  on  his  land,  but  purchased  the 
land  at  a  sale  under  the  mortgage,  taking  the  deed  in  his  own 
name,  and  paying  his  own  money.  He  did  this  with  the  as- 
sent of  the  plaintiff,  on  his  verbal  promise  to  convey  the  land 
to  him,  if  he  would  refund  the  money,  with  interest  and  costs, 
within  a  specified  time.  It  was  held  that  no  trust  was  created 
in  favor  of  the  plaintiff,  because '  the  agreement  was  not  in 
writing ;  and  none  resulted  to  him,  because  he  had  paid  no 
money. 

Section  1590  of  the  Revised  Code  declares,  that  "no  trust 
concerning  lands,  except  such  as  results  by  implication  or  con- 
struction of  law,  or  which  may  be  transferred  or  extinguished 
by  ^operation  of  law,  can  be  created,  unless  by  instrument  in 
writing,  signed  by  the  party  creating  or  declaring  the  same,  or 
his  agent  or  attorney  lawfully  authorized  thereto  in  writing." 
There  was  no  writing  in  this  case.  As  the  money  paid  must 
be  deemed  to  have  been  that  of  Mrs.  Riley,  no  trust  can  result 
to  the  complainant,  unless  it  arises  in  every  case  where  the  bor- 
rower of  money  applies  it  to  the  purchase  of  property.  The 
right  of  the  nominal  purchaser,  in  whose  name  the  title  is 
taken,  to  retain  the  title,  until  whatever  money  he  loaned  the 
real  purchaser  to  make  the  purchase  with  is  refunded,  is  cer- 
tainly not  a  lien  or  trust  by  operation  of  law.  It  is  absolute 
title  and  ownership,  acquired  by  the  deed,  subject  to  the  trust 
in  favor  of  the  other  party.     If  the  money  used  by  Mrs.  Riley 
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in  making  the  purchase  was  hers,  then,  as  the  deed  was  made 
to  her,  no  trust  resulted  to  the  complainant.  Botsford  v.  Burr, 
supra.  If  the  admitted  loan  to  her  did  not  render  it  her 
money,  but  it  remained  the  property  of  the  complainant,  the 
decision  in  Boyd  v.  McLean,  supra,  was  wrong ;  for  Chan- 
cellor Kent  said,  "  The  only  inquiry  is,  whether  there  is  not 
convincing  and  satisfactory  proof  of  the  loan  to  the  plain- 
tiffs, and,  consequently,  the  payment  of  the  consideration  in 
the  deed  with  their  moneys" 

No  trust  results  in  favor  of  the  surety  of  a  vendee,  who  has 
been  compelled  to  pay  the  money,  because  the  money  of  the  real, 
and  not  the  nominal  purchaser,  must  form  at  the  time  the  con- 
sideration of  the  purchase,  and  become  converted  into  the  land. 
Foster  v.  Trustees  Athenozum,  3  Ala.  302.  Much  stronger  is 
the  case  against  one  who  lends  the  money,  because,  with  the 
exception  of  the  time,  the  other  necessary  elements  of  the  trust 
are  wanting.  The  purchase  is  not  made  for  his  benefit,  or  with 
his  money.  He  is  merely  a  simple  contract  creditor.  Smith's 
ExW  v.  G-arth,  32  Ala.  368  ;  Hatton  v.  Landman,  28  Ala.  127  ; 
Turney's  AdmW  v.  Morrow,  26  Ala.  339. 

As  the  coverture  of  Mrs.  Riley  at  the  time  of  her  execution 
of  the  promissory  note  and  the  mortgage  sought  to  be  fore- 
closed is  conceded,  they  impose  no  obligation  on  her  personally, 
or  on  her  separate  estate  ;  her  husband  not  having  joined  with 
her,  and  the  debt  not  being  one  chargeable  upon  her  estate  by 
the  statute.  R.  C.  §§  2373,  2376  ;  Wilkinson  v.  Cheatham,  45 
Ala.  337. 

The  decree  is  reversed,  and  the  cause  remanded. 


Martin's  Executor  v.  Truss  et  al. 

Action  on  Promissory  Note  given  for  Purchase  money  of  Land  al 
Executor's  Sale. 

When  purchaser  of  lands,  at  sale  under  probate  decree,  cannot  defend  action  on  note 
for  purchase-money.  —  When  the  purchaser  of  lands,  sold  by  an  executor  or  admin- 
istrator under  a  decree  of  the  probate  court,  has  been  let  into  possession,  he  can- 
not, while  retaining  the  possession,  defend  an  action  at  law  on  his  notes  for  the 
purchase-money,  on  the  ground  that  the  order  of  sale  is  irregular,  erroneous,  or 
even  void. 

Appeal  from  the  Circuit  Court  of  Jefferson. 

Tried  before  the  Hon.  Wm.  S.  Mudd. 

This  action  was  brought  by  William  N.  Martin,  as  the  exec- 
utor of  the  last  will  and  testament  of  William  Martin,  deceased, 
against  Thomas  K.  Truss  and  W.  A.  J.  Reed  ;  and  was  founded 
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on  a  promissory  note  for  $2,006,  executed  by  said  defendants, 
together  with  one  Arthur  Truss  (since  deceased),  dated  the 
24th  February,  1871,  and  payable  twelve  months  after  date, 
to  the  order  of  plaintiff,  as  executor  as  aforesaid ;  on  which 
were  indorsed  two  credits,  together  amounting  to  $397.  On 
the  trial,  as  the  bill  of  exceptions  states,  it  was  admitted  that 
said  note  was  given  for  the  purchase-money  of  a  tract  of  land, 
which  was  sold  by  said  plaintiff  as  such  executor,  under  an 
order  of  the  probate  court,  and  purchased  at  said  sale  by  said 
Arthur  Truss,  the  defendants  signing  said  note  as  his  sureties ; 
and  that  said  Arthur  Truss  went  into  the  possession  of  said 
land  under  said  purchase,  and  continued  in  the  possession  up  to 
the  time  of  his  death ;  and  that  his  personal  representative  still 
had  the  possession.  The  order  of  sale,  and  the  petition  on 
which  it  was  founded,  were  also  offered  in  evidence.  The  peti- 
tion was  filed  by  said  executor,  and  alleged  that  "  said  lots  of 
land  are  of  unequal  values,  and  so  situated  and  of  such  dimen- 
sions that  they  cannot  be  equitably  divided  among  the  lega- 
tees ;  "  "  that  he  believes  the  interest  of  all  persons  concerned 
in  said  lands  will  be  best  promoted  by  a  sale  thereof,  and  a  dis- 
tribution of  the  proceeds  among  the  said  heirs  according  to 
their  respective  rights ;  "  and  that  the  will  conferred  no  power 
of  sale.  The  prayer  of  the  petition  was  "  for  an  order  authoriz- 
ing him  to  sell  said  lands  for  the  purpose  of  division  among  the 
parties  aforesaid,  according  to  law."  The  order  of  sale  recites 
the  filing  of  the  petition,  and  that  said  petition  averred  that  the 
lands  could  not  be  equitably  divided  without  a  sale,  and  that  it 
appeared  to  the  court  from  the  depositions  of  two  witnesses, 
taken  as  in  chancery  cases,  that  a  sale  was  necessary  to  make 
an  equitable  division  among  the  parties  in  interest.  The  sale 
was  reported  to  the  probate  court,  and  confirmed  by  it.  The 
court  charged  the  jury,  on  this  evidence,  that  the  plaintiff  was 
not  entitled  to  recover  ;  and  this  charge,  to  which  the  plaintiff 
excepted,  is  now  assigned  as  error. 

Porter  &  Martin,  Watts  &  Troy,  for  appellant. 

Hewitt  &  Walker,  contra. 

PETERS,  C.  J.  —  This  case  is  precisely  similar  to  the  case 
of  Hickson  et  al.  v.  IAngold  et  al.,  decided  at  the  January  term 
of  this  court,  1872.  In  that  case,  Chief  Justice  Peck,  deliver- 
ing the  opinion  of  the  court,  says :  "  Where  executors  sell  the 
lands  of  their  testator,  under  an  order  of  sale  by  the  probate 
court  for  that  purpose,  if  the  vendee  gives  his  notes  for  the 
purchase-money,  and  is  let  into  and  retains  the  possession  of  the 
premises,  he  cannot,  at  law,  defend  an  action  by  the  executors 
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on  said  notes,  on  the  ground  that  the  order  of  sale  was  errone- 
ous ;  even  its  utter  invalidity  is  no  defence  to  such  an  action." 
47  Ala.  450.  The  principle  thus  laid  down  fully  covers  the 
point  made  in  this  case,  in  favor  of  the  appellant.  Even  in 
equity,  the  fact  that  the  sale  was  void  would  not  be  a  sufficient 
ground  for  relief,  when  it  appears  that  there  was  no  warranty, 
no  fraud,  and  no  mistake  or  ignorance,  of  any  material  facts. 
Burns  v.  Hamilton,  admW,  33  Ala.  210.  While  the  defend- 
ant in  the  court  below  remained  in  possession  of  the  lands  pur- 
chased under  the  order  of  the  probate  court,  he  could  not 
defend,  at  law,  a  suit  for  the  purchase-money. 

Therefore,  upon  authority  of  the  case  of  Hickson  v.  Lingold 
(47  Ala.  449),  the  judgment  of  the  court,  below  is  reversed,  and 
the  cause  remanded. 


Abbott  v.  May. 

Trover  for  Conversion  of  Wagon. 

Ratification  of  unauthorized  act  of  person  assuming  to  act  as  agent  or  guardian.  — 
Where  personal  property  is  placed,  without  authority,  by  one  who  assumes  to  act 
as  the  guardian  of  the  owner,  in  the  hands  of  another  person  for  sale,  and  is  sold  by 
him  ;  and  a  promissory  note  for  the  amount  of  money  received  by  him  as  the  price 
is  afterwards  given  by  him,  payable  to  the  person  from  whom  he  received  the  prop- 
erty as  such  guardian ;  the  acceptance  of  this  note  by  the  owner  of  the  property, 
with  a  knowledge  of  the  circumstances  under  which  it  was  given,  and  a  demand  of 
payment  from  the  maker,  Avhich  was  refused,  are  not,  as  matter  of  law,  such  a  rat- 
ification of  the  sale  as  precludes  him  from  afterwards  maintaining  trover  against 
the  maker  of  the  note,  for  the  conversion  of  the  property. 

Appeal  from  the  City  Court  of  Montgomery. 
Tried  before  the  Hon.  John  D.  Cunningham. 

Semple  &  Cocke,  for  appellant.  —  The  acceptance  of  the 
defendant's  note  from  Porter,  with  a  full  knowledge  of  all  the 
circumstances  connected  with  the  transaction,  and  the  plaintiff's 
subsequent  attempt  to  collect  the  note,  amounted  to  a  ratifica- 
tion of  Porter's  unauthorized  act;  and  the  plaintiff  cannot 
afterwards  maintain  an  action  for  the  conversion  of  the  wagon 
by  the  defendant.  McGrowen  v.  Garrard  $  Morgan,  2  Stew- 
art, 479  ;  Alderson  v.  Harris  £  Merrill,  12  Ala.  580.  The 
sale  of  the  wagon  by  the  defendant  was  a  tort,  because  Porter 
had  no  authority  to  order  the  sale.  But  it  was  shown  that  the 
plaintiff  had  ratified  Porter's  acts  —  had  made  a  full  settlement 
with  him,  and  accepted  the  defendant's  note,  with  full  knowl- 
edge of  all  the  circumstances  ;  and  this  ratification  involved  a 
ratification  of  the  defendant's  act  also,  whether  the  plaintiff 
so  intended  it  or  not.      Omnis  ratihabitio  retrotrahitur. 

VOL.  h.  7 
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Watts  &  Tkoy,  contra.  —  The  plaintiff's  cause  of  action,  to 
wit,  the  conversion  of  his  property  by  the  defendant,  being 
shown,  the  defendant's  liability  could  not  be  discharged  by  any- 
thing short  of  a  release,  or  the  acceptance  of  something  in  satis- 
faction. Spivey  v.  Morris,  18  Ala.  254;  Leavitt  v.  Smith,  7 
Ala.  182  ;  Firemen's  Insurance  Co.  v.  Cochran,  27  Ala.  236. 
A  promissory  note  is  no  bar  to  an  action  on  an  account,  unless 
shown  to  have  been  paid.  Mooring  v.  Insurance  Company,  27 
Ala.  254. 

B.  F.  SAFFOLD,  J.  —  The  suit,  being  trover  by  the  appel- 
lee against  the  appellant,  for  the  conversion  of  a  wagon,  was 
determined  in  favor  of  the  plaintiff,  on  the  question  of  his  rat- 
ification of  a  contract  made  by  one  who  assumed  to  act  as  his 
guardian.  Porter,  professing  to  be  the  guardian  of  the  plain- 
tiff, delivered  the  wagon  to  the  defendant,  to  be  sold.  The 
defendant  sold  it,  and  received  the  purchase-money ;  but,  not 
being  prepared  to  pay  when  called  on  for  a  settlement,  he  gave 
a  promissory  note  for  the  amount,  payable  to  Porter  as  such 
guardian.  The  plaintiff,  afterwards,  being  informed  of  the 
whole  matter,  accepted  the  note  from  Porter,  and  presented  it 
to  the  defendant  for  payment,  which  was  refused.  He  there- 
upon brought  this  suit.  The  court  refused  to  charge  the  jury, 
as  requested  by  the  defendant,  that  the  reception  of  the  note 
by  the  plaintiff,  and  his  demand  for  payment,  under  a  knowl- 
edge of  all  the  circumstances,  precluded  him  from  recovering 
in  this  action. 

The  facts  which  the  court  is  authorized  to  declare  as  conclu- 
sive of  the  intention  of  a  party  to  ratify  unauthorized  acts,  done 
in  his  behalf  by  another,  are  such  as  must  be  inconsistent  with 
a  different  intention.  For  instance,  if  the  plaintiff  had  sued  the 
defendant  in  assumpsit  on  the  note,  he  could  not  have  main- 
tained the  suit  on  any  other  ground  than  a  ratification.  Story 
on  Agency,  §  259.  When  the  intention  with  which  the  act  was 
done  is  not  clear,  the  presumption  of  ratification  is  far  less 
strong  where  no  relation  of  agency  existed.  lb.  256.  Where 
the  evidence  is  doubtful,  and  may  admit  of  different  interpre- 
tations, the  question  of  ratification  must  be  determined  by  the 

The  plaintiff  may  have  been  very  willing,  and  no  doubt  was, 
to  accept  the  price  obtained  for  his  wagon  ;  and  at  the  same 
time,  very  unwilling  to  release  his  right  of  action  in  tort  unless 
he  obtained  the  money.  He  might  not  have  been  willing  to 
relinquish  his  claim  for  damages,  upon  the  payment  of  the 
money.  If  his  acceptance  or  retention  of  the  note,  with  knowl- 
edge of  the  circumstances,  had  induced  the  vendee  of  the  wagon 
to  make  subsequent  payment  of  the  price  to  the  defendant,  it 
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would  be  considered  a  ratification  in  favor  of  the  vendee,  be- 
cause his  act  was  calculated  to  produce  that  impression,  and, 
having  done  so,  he  is  without  excuse.  Cushman  v.  Loker,  2 
Mass.  106.  But  the  mere  reception  of  a  note,  and  demand  for 
its  payment,  even  with  knowledge  of  the  circumstances,  cannot, 
ipso  facto,  be  deemed  a  ratification  of  the  unauthorized  contract 
out  of  which  it  sprang.  The  judgment  is  affirmed. 


Note  by  Reporter.  —  On  a  subsequent  day  of  the  term,  in 
response  to  an  application  by  the  appellant's  counsel  for  a  re- 
hearing, the  following  opinion  was  delivered  :  — 


SAFFOLD,  J.  —  The  appellant  did  not  ask  the  court  to 
charge  that  his  act  in  selling  the  wagon  would  be  relieved  of  its 
character  as  a  tort,  by  the  appellee's  ratification  of  Porter's  in* 
struction  to  him  to  sell  it.  The  charges  asked  by  him  asserted 
the  proposition,  that  the  appellee's  reception  of  the  note,  and  his 
demand  for  its  payment,  under  a  knowledge  of  all  the  circum- 
stances, amounted  to  a  ratification  of  Porter's  acts.  We  held 
that  the  proposition  was  incorrect ;  that  the  jury  must  deter- 
mine whether  there  was  a  ratification,  when  the  evidence  would 
admit  of  different  interpretations.  A  rehearing  is  denied. 


Gordon  v.  Ballentine's  Administrator. 

Insolvent  Estate  ;    Contest  among  Creditors. 

Forfeiture  of  claim  under  statute  of  non-claim.  —  If  a  creditor  fails  to  present 
or  file  his  claim  against  the  decedent's  estate  within  the  time  prescribed  by  the 
statute  (Rev.  Code,  §  2239),  because  he  expects  to  receive  a  larger  amount  from 
the  estate  as  a  legacy  under  the  decedent's  will,  this  does  not  excuse  his  failure,  nor 
relieve  his  claim  from  forfeiture. 

Appeal  from  the  Probate  Court  of  Mobile. 

In  the  matter  of  the  estate  of  William  Ballentine,  deceased, 
which  was  declared  insolvent  on  the  15th  March,  1870,  and 
against  which  a  claim  was  filed  by  the  appellant  on  the  22d 
April,  1870.  This  claim  was  rejected  by  the  court,  on  motion 
of  the  other  creditors ;  and  this  ruling,  to  which  an  exception 
was  reserved,  is  now  assigned  as  error. 

Alex.  McKinstry,  for  appellant. 

W.  Boyles,  contra. 
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B.  F.  SAFFOLD,  J.  —  The  estate  of  William  Ballentine,  of 
which  the  appellee  was  the  administrator,  was  declared  insol- 
vent on  the  15th  of  March,  1870.  His  will  was  admitted  to 
probate  on  the  27th  of  April,  1868.  It  contained  a  bequest  to 
the  appellant  of  $5,000,  besides  some  household  and  kitchen 
furniture.  On  the  22d  of  April,  1870,  the  said  appellant,  find- 
ing the  estate  insolvent,  filed  a  claim  against  it  of  $1,600,  for 
personal  services  rendered  to  the  decedent.  This  claim  was 
objected  to  by  creditors,  on  the  ground  that  it  was  not  pre- 
sented to  the  administrator,  nor  filed  in  the  probate  court, 
within  eighteen  months  from  the  grant  of  letters  of  administra- 
tion, and  was  consequently  barred  by  the  statute  of  non-claim. 
To  this  objection  the  claimaint  replied,  that  it  was  intended  the 
claim  should  be  settled  with  the  legacy,  but,  as  the  estate  was 
insolvent,  she  had,  immediately  on  learning  the  fact,  filed  it  as 
a  charge.  This  reply  was  demurred  to,  and  the  demurrer  was 
sustained.  The  claimant  declining  to  plead  further,  the  claim 
was  rejected. 

It  is  apparent  that  the  claim  had  not  been  presented  within 
eighteen  months  after  it  had  accrued,  or  after  the  grant  of  let- 
ters of  administration,  as  required  by  R.  C.  §  2239.  The  de- 
pendence of  the  claimant  on  her  legacy  was  her  misfortune. 
By  it  she  waived  her  right  as  a  creditor,  until  she  forfeited  it. 

The  decree  is  affirmed. 


Pool  v.  Minge. 

Action  on  Account. 

1.  Waiver  of  defective  process  or  service  by  appearance.  —  An  appearance  is  a 
waiver  of  any  defect  in  the  process  or  its  service,  not  objected  to. 

2.  Sufficiency  of  complaint.  —  In  an  action  on  an  account,  a  complaint  in  the 
form  prescribed  in  the  Appendix  to  the  Revised  Code  (p.  674)  is  sufficient. 

3.  Clerical  misprision  in  judyment. —  Where  the  summons  and  complaint  are 
against  the  defendant  individually,  but  add  to  his  name  the  words  "  administrator 
of  A.  B.,  deceased,"  &c,  and  the  complaint  shows  a  cause  of  action  against  him 
individually ;  while  the  judgment  is  against  him  as  the  administrator  of  said  A.  B., 
deceased,  but  does  not  direct  the  execution  to  be  levied  de  bonis  intestatis;  the  judg- 
ment may  be  amended,  so  as  to  make  it  conform  to  the  complaint,  and  consequently 
the  clerical  error  furnishes  no  ground  for  a  reversal. 

Appeal  from  the  Circuit  Court  of  Perry. 
Tried  before  the  Hon.  M.  J.  Saffold. 

Bailey  &  Lockett,  for  appellant. 

Morgan,  Lapsley  &  Nelson,  contra. 
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B.  F.  SAFFOLD,  J. —  The  errors  assigned  are,  that  the  sum- 
mons bears  no  date  except  of  the  year ;  that  the  complaint  does 
not  contain  a  substantial  cause  of  action,  and  that  the  judg- 
ment is  against  the  defendant  in  her  representative  capacity- 
while  she  is  charged  individually. 

1.  The  defendant  appeared  to  the  action,  and  thereby  waived 
any  defect  in  the  service  of  process  to  which  she  did  not  object. 
Lampley  v.  Beavers,  25  Ala.  534  ;  Wheeler  v.  Bullard,  6  Port. 
352. 

2.  The  complaint  is  on  an  account,  and  is  in  the  form  pre- 
scribed by  the  Revised  Code,  p.  674.  These  forms  have  been 
uniformly  held  to  be  sufficient,  in  the  cases  to  which  they  are 
applicable,  and  we  see  no  reason  for  a  departure  from  the 
general  ruling  in  the  present  case.  They  have  the  force  of 
legislative  enactments,  and  must  be  considered  sufficient,  unless 
they  are  shown  to  be  so  imperfect  as  to  deprive  a  party  of  some 
constitutional  right.  Grimm's  AdmWs  v.  Crawford,  29  Ala.  623 ; 
Pickens  v.  Oliver,  lb.  528. 

3.  The  defendant  is  described  in  the  complaint  as  "  Susan  J. 
Pool,  administratrix  of  the  estate  of  R.  R.  Pool,  deceased." 
The  judgment  is,  "  It  is  therefore  considered  by  the  court,  that 
the  plaintiff  recover  from  the  de|endant,  as  adm^x  of  R.  R. 
Pool,  dec'd,  the  sum  of  four  hundred  and  seventy-two  -^  dol- 
lars, the  damages  assessed  by  the  jury  aforesaid,  together  with 
the  costs  in  this  behalf  expended,  for  which  let  execution  issue." 
This  judgment  is  as  informal  against  the  defendant  m  her  rep- 
resentative capacity  as  it  is  in  her  individual  character.  In 
the  first  case,  there  ought  properly  to  have  been  added,  in  sub- 
stance, "  to  be  levied  of  the  goods  and  chattels  which  were  of 
the  said  R.  R.  Pool  at  the  time  of  his  death,  in  the  hands  of 
the  said  Susan  J.  Pool  as  administratrix  as  aforesaid  to  be 
administered.  "  In  the  second,  by  striking  out  the  word  "  as  " 
a  judgment  following  the  complaint  will  be  obtained.  As  the 
judgment  could  undoubtedly  be  amended  in  the  circuit  court, 
so  as  to  be  made  conformable  to  the  summons  and  complaint, 
there  is  no  ground  to  reverse  it  upon  this  exception.  R.  C  § 
2807  ;  Gunn  v.  Howell,  35  Ala.  144 ;  Glass  v.  Glass,  24  Ala. 
468  ;  Allen  v.  Bradford,  3  Ala.  281 ;  Loomis  v.  Allen,  7  Ala. 
706  ;  Yarborough  v.  Scott,  5  Ala.  221. 

The  judgment  is  affirmed. 


OASES 

IN 

THE  SUPREME  COURT 

OF  ALABAMA. 


JANUARY   TERM,   1874. 


Rodgers  v.  The  State. 

Indictment  for  Murder. 

1.  Service  of  copy  of  indictment  and  list  of  jury.  —  A  recital  in  the  record,  that 
"a  copy  of  the  indictment,  together  with  a  list  of  the  jurors  regularly  empanelled 
for  the  second  week  of  this  term,  and  the  fifty  tales  jurors  summoned  in  this  case, 
was  served  on  the  defendant  one  entire  day  before  the  day  of  trial,"  shows  a  sub- 
stantial compliance  with  the  requisitions  of  the  statute  (Rev.  Code,  §  4171),  in  the 
absence  of  objection  in  the  primary  court. 

2.  Judicial  notice  of  terms  of  court,  and  coincidence  of  days  of  week  and  month. 
—  This  court  will  take  judicial  notice  of  the  commencement  and  duration  of  the 
terms  of  the  circuit  court,  and  of  the  coincidence  of  the  days  of  the  week  and 
month,  so  as  to  determine  that  a  specified  day  fell  in  the  second  week  of  the  term 
of  the  court  below. 

3.  Homicide;  proof  as  to  manner  or  means.  —  Where  the  indictment  alleged  that 
the  prisoner  killed  the  deceased,  "  by  cutting  his  head  off  with  a  knife,  or  with  an 
axe  ;  "  and  the  proof  was,  that  the  deceased  came  to  his  death  by  some  sort  of 
cutting  about  the  neck;  a  charge  to  the  jury,  that  if  they  were  convinced,  beyond 
a  reasonable  doubt,  that  the  deceased  "  came  to  his  death  at  the  hands  of  the 
defendant,  it  matters  not  what  sort  of  weapon  he  was  killed  with,  or  how  the 
weapon  was  used,"  is  not  erroneous. 

From  the  Circuit  Court  of  Lowndes. 
Tried  before  the  Hon.  James  Q.  Smith. 

Watts  &  Watts,  for  the  prisoner. 

Ben.  Gardner,  Attorney  General,  for  the  State. 

PETERS,  C.  J.  —  This  is  a  prosecution  by  indictment,  for 
murder.     It  is  charged  that  the  deceased  was  killed  "  by  cut- 


SUPREME   COURT  OF  ALABAMA.  103 

[Rodgers  v.  State.] 

ting  his  head  off  with  a  knife,  or  by  cutting  his  head  off  with 
an  axe."  The  evidence  tended  strongly  to  establish  the  fact, 
that  the 'deceased  had  been  killed  by  the  accused  in  one  of  the 
modes  alleged  in  the  indictment.  He  was  convicted,  and  sen- 
tenced to  confinement  in  the  penitentiary  for  life.  From  this 
judgment  he  appeals  to  this  court. 

1.  The  objection  urged  here  as  error  in  the  proceedings  in 
the  court  below  on  the  trial  in  that  court,  that  a  copy  of  the 
indictment,  and  a  list  of  the  jurors  summoned  for  his  trial, 
including  the  regular  jury,  were  not  delivered  to  the  accused 
at  least  one  entire  day  before  the  day  appointed  for  his  trial, 
does  not  seem  to  be  supported  by  the  record,  as  amended  by 
the  parties  in  this  court,  which  is  shown  by  the  agreement 
written  on  the  transcript.  The  record,  as  thus  amended,  is  in 
these  words :  "A  copy  of  the  indictment,  together  with  a  list 
of  the  jurors  regularly  empanelled  for  the  second  week  of  this 
term,  and  the  fifty  tales  jurors  summoned  in  this  case,  was 
served  on  the  defendant  one  entire  day  before  the  day  of  trial." 
This,  although  it  is  not  the  exact  language  used  in  the  Code,  is 
yet  of  equivalent  import.  The  record  does  not  show  that  the 
defendant  made  any  objection,  in  the  court  below,  to  this  mode 
of  delivering  a  copy  of  the  indictment  and  a  list  of  the  jury  to 
him.  He,  therefore,  waived  a  more  formal  service  of  a  copy  of 
the  indictment  and  list  of  the  jury  than  is  thus  shown. 

2.  This  court  judicially  knows,  that  the  Fall  term  of  the  cir- 
cuit court  of  Lowndes  county  begins  on  the  fourth  Monday  in 
October  in  each  year,  and  may  continue  three  weeks ;  and  that 
November  5th,  1873,  was  a  day  of  the  second  week  of  said  term 
of  said  circuit  court.  Rev.  Code,  §  232.  These  facts  are  af- 
firmatively shown  by  the  record,  and  they  constitute  a  suffi- 
cient compliance  with  the  requirements  of  the  statute.  Rev. 
Code,  §  4171. 

3.  In  criminal  cases,  as  well  as  civil,  the  substance  of  the 
issue  is  all  that  is  necessary  to  be  proved.  1  Greenl.  Ev. 
§§  56,  65.  In  an  indictment  for  murder,  the  substance  of  the 
charge  is,  that  the  prisoner  feloniously  killed  the  deceased,  by 
means  of  shooting,  poisoning,  cutting,  blows,  bruises,  or  any 
other  kind  of  wilful,  deliberate,  malicious,  and  premeditated 
killing.  Rev.  Code,  §  3653;  1  Greenl.  Ev.  §  65.  It  is 
therefore  said  by  Mr.  Greenleaf,  that  "  if  the  proof  agree  with 
the  allegation  in  substance  and  general  character,  without  pre- 
cise conformity  in  every  particular,"  it  is  sufficient.  1  Greenl. 
Ev.  §  65,  note  3.  Here,  the  proof  tended  to  show  that  the 
deceased  came  to  his  death  by  some  sort  of  cutting  about  the 
neck ;  and  the  charge  complained  of  was,  "  that  if  the  jury 
were  convinced,  beyond  all  reasonable  doubt,  that  the  deceased 
came  to  his  death  at  the  hands  of  the  defendant,  it  matters 
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not  what  sort  of  weapon  he  was  killed  with,  or  how  the 
weapon  was  used."  This  was  not  such  a  departure  from  the 
rule  of  law  governing  the  proof  of  the  means  of  the  killing  as 
vitiates  the  charge  and  makes  it  erroneous.  The  charge  is, 
that  the  deceased  was  killed  by  having  his  head  cut  off.  Proof 
of  any  means  of  effecting  this  with  a  weapon  would  be  suffi- 
cient to  convict.     This  is,  in  effect,  the  charge  of  the  court. 

The  charge  asked  was  the  reverse  of  that  given  and  excepted 
to.  The  reasons  which  would  justify  the  charge  given,  would 
equally  justify  the  refusal  of  a  contrary  charge  on  the  same  facts. 
Then,  there  is  no  error  in  the  refusal  of  the  charge  asked. 

The  judgment  of  conviction  and  sentence  of  the  court  below 
is  approved  and  affirmed,  and  that  court  will  carry  its  sentence 
into  execution  in  the  manner  prescribed  by  law. 


William  Ray  v.  The  State. 

Indictment  for  Grand  Larceny. 

1 .  Declarations  denying  former  admissions,  but  not  forming  part  of  res  gestoz.  — 
"When  the  defendant's  admissions  or  confessions,  in  a  criminal  case,  have  been 
offered  in  evidence  against  him,  he  cannot  be  allowed  to  prove  that,  when  ques- 
tioned afterwards  on  the  subject,  he  denied  that  he  had  made  them,  and  said  that 
he  knew  nothing  about  the  matter. 

2.  To  what  witness  may  testify.  —  A  witness,  testifying  to  an  admission  by  the 
defendant  in  a  criminal  case,  may  be  asked  "whether  or  not  he  supposed  that  the 
defendant  was  jesting." 

3.  Charge,  as  to  reasonable  doubt.  —  A  charge  to  the  jury,  in  a  criminal  case, 
instructing  them  that,  "  before  the  defendant  can  be  convicted,  the  evidence  must 
be  such  as  will  exclude  every  doubt,  to  that  certainty  which  controls  and  decides 
the  conduct  of  men  in  the  highest  and  most  important  affairs,  and  to  that  moral 
certainty  which  excludes  every  supposition  but  that  of  his  guilt,  and  every  reason- 
able doubt,"  is  calculated  to  confuse  and  mislead  the  jury,  and  is  properly  refused. 

4.  Same.  —  A  charge  asked  in  a  criminal  case,  in  these  words  :  "  A  reasonable 
doubt  has  been  defined  to  be  a  doubt  for  which  a  reason  could  be  given  :  a  prob- 
ability of  the  defendant's  innocence  is  a  just  foundation  for  a  reasonable  doubt  of 
his  guilt,  and  therefore  for  his  acquittal,"  is  calculated  to  confuse  and  mislead  the 
jury,  and  is  properly  refused.1 

5.  Charge  as  to  credibility  of  witness  impeached  or  contradicted.  —  A  charge  asked 
in  a  criminal  case,  in  these  words  :  "  The  testimony  of  a  witness  for  the  prosecu- 
tion, who  is  shown  to  be  unworthy  of  credit,  is  not  sufficient  to  justify  a  convic- 
tion, without  corroborating  evidence  ;  and  such  corroborating  evidence,  to  avail 
anything,  must  be  a  fact  tending  to  show  the  guilt  of  the  defendant,"  is  calculated 
to  mislead  the  jury,  and  is  properly  refused.1 

From  the  Criminal  Court  of  Dallas. 
Tried  before  the  Hon.  Geo.  H.  Craig.  • 

The  prisoner  in  this  case  was  indicted  for  the  larceny  of  a 
"  gold  watch  and  chain,  of  the  value  of  more  than  one  hundred 
dollars,  the  personal   property  of  Frank  Fields  ; "    was  con- 

1  See  the  case  of  Cohen  v.  The  State,  p.  108,  in  which  this  identical  charge  was 
held  correct,  and  its  refusal  a  reversible  error.  —  Rep. 
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victed,  and  sentenced  to  the  penitentiary  for  two  years.  On 
the  trial,  as  the  bill  of  exceptions  states,  "  Frank  Fields, 
colored,  was  introduced  as  a  witness  for  the  State,  and  testified, 
that  he  was  the  owner  of  the  watch  and  chain  named  in  the 
indictment,  which  were  stolen  from  him  in  April,  1873,  in  said 
county  of  Dallas ;  that  the  chain  was  worth  one  hundred  dollars, 
and  the  watch  fifty  dollars  ;  that  the  defendant  stayed  with 
him  about  a  week  before  the  said  property  was  stolen,  and 
inquired  several  times,  during  his  stay,  as  to  where  witness 
kept  his  jewelry ;  that  he  (witness),  after  repeated  inquiries, 
told  him  that  he  kept  his  jewelry  in  his  trunk,  and  that  the 
lock  of  the  trunk  was  broken  ;  that  defendant  thereupon  sug- 
gested that  he  would  repair  the  lock,  but  witness  replied  that 
he  would  get  a  locksmith  to  repair  it ;  also,  that  defendant 
came  to  his  room  one  night  after  this,  and  tried  to  get  in,  but, 
finding  witness  in  his  room,  did  not  come  in ;  also,  that  after 
the  loss  of  the  watch  and  chain,  he  was  asked  by  said  defend- 
ant what  he  intended  to  do  about  it,  and  answered  that  he  had 
offered  seventy-five  dollars  for  its  recovery  ;  that  defendant 
thereupon  remarked,  such  a  reward  would  do  no  good,  as  the 
person  who  had  the  property  had  sense  enough  to  keep  it. 
Witness  stated,  also,  that  on  several  occasions  afterwards,  while 
he  was  conversing  with  policemen  and  others  about  the  loss 
of  his  watch,  he  saw  defendant  watching  his  movements,  and 
came  up  to  where  he  was  talking,  and  followed  him  wherever 
he  went ;  also,  that  said  defendant,  after  his  arrest,  offered  to 
pay  him  the  value  of  the  watch  and  chain,  if  he  would  not  pros- 
ecute him  ;  that  defendant,  during  said  conversation,  did  not 
deny  the  stealing,  but  said  he  did  not  take  the  things  from  the 
trunk ;  that  this  was  at  the  mayor's  office.  Said  witness 
stated,  on  cross-examination,  that  he  had  consulted  the  '  for- 
tune-tellers '  about  the  larceny  of  his  watch  and  chain,  and  had 
been  advised  that  a  certain  woman  knew  their  whereabouts ; 
that  he  afterwards  charged  the  said  woman  with  said  knowl- 
edge, when  the  defendant  approached  him,  and  told  him  that 
he  accused  the  woman  wrongfully.  He  denied  that  he  had 
ever  said  he  saw  the  watch  and  chain  in  the  possession  of  said 
woman  after  the  larceny,  but  admitted  that  he  had  loaned  them 
to  her  before  the  stealing,  and  said  that  she  had  restored  them 
to  him  before  the  larceny."  Witnesses  were  afterwards  intro- 
duced on  the  part  of  the  defence,  who  testified  to  the  declara- 
tions of  said  Frank  Fields,  that  he  had  seen  the  watch  and 
chain  in  the  possession  of  this  woman  two  weeks  after  they  had 
been  stolen. 

"  The  prosecution  also  introduced  one  John  Johnson  as  a 
witness,  who  testified,  that  in  May  or  June,  1873,  he  found 
the  defendant  in  a  bar-room  in  the  city  of  Montgomery,  talk- 
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ing  loudly  to  a  crowd  of  people,  and  apparently  drunk  ;  that 
he  took  said  defendant  to  one  side,  and  informed  him  that  he 
had  received  a  letter  from  Frank  Fields,  requesting  him  to 
watch  him  (said  defendant),  and  learn  whether  or  not  he  had 
said  watch  and  chain  ;  that  defendant  thereupon  said  he  had 
the  watch  ;  and  that  witness  thereupon  left  him,  and  did  not 
see  him  until  the  following  morning.  Said  witness  stated,  on 
cross-examination,  that  he  and  said  defendant  were  both  mem- 
bers of  a  brass  band  in  Selma,  and  were  then  in  Montgomery 
with  the  band ;  that  the  defendant  was  continually  joking,  and 
making  fun,  and  had  won  for  himself  the  name  of  '  clown  ; ' 
and  that  he  could  not  judge  whether  the  defendant  knew  of 
what  he  spoke  on  the  night  referred  to.  Thereupon,  the 
defendant  asked  said  witness,  whether  he  did  not  suppose  the 
defendant  jested  on  the  night  referred  to,  when  he  said  he  had 
the  watch."  The  court,  on  objection  made,  would  not  allow 
this  question  to  be  asked  ;  and  the  defendant  excepted.  "  The 
defendant  then  asked  said  witness,  if,  from  a  belief  that  the 
defendant  was  drunk  when  he  said  that  he  had  the  watch,  he 
had  not  asked  him  about  the  watch  the  next  morning,  and  if 
the  defendant  did  not  then  and  there  deny  all  knowledge 
thereof,  and  deny  that  he  had  said  he  had  the  watch,  and  say 
that  he  knew  nothing  about  it.  On  objection  to  this  question, 
the  court  sustained  the  objection,  and  would  not  allow  the  wit- 
ness to  answer  it ;  to  all  which  rulings  the  defendant  excepted." 

"  The  State  introduced,  also,  one  John  Milhouse  as  a  wit- 
ness, who  testified,  that  he  had  a  conversation  with  said  defend- 
ant in  Montgomery,  in  which  said  defendant  admitted  that  he 
had  said  chain,  and  had  sold  it  to  a  jeweller,  and  told  witness 
to  go  to  a  certain  jeweller's  shop  in  Montgomery  and  get  it. 
Said  witness  stated,  on  cross-examination,  that  the  defendant 
was  a  great  jester  ;  that  he  laughed  when  witness  mentioned 
the  chain  to  him,  and  afterwards  admitted  the  taking  and  dis- 
posing of  the  said  chain.  The  defendant  then  asked  said  wit- 
ness, if,  on  his  examination  at  the  preliminary  trial  of  the 
defendant,  he  had  not  testified  that  he  believed  the  defendant 
was  insincere  and  jesting,  in  saying  that  he  had  the  chain,  and 
had  disposed  of  the  same  to  the  said  jeweller  ;  to  which  ques- 
tion said  witness  answered  in  the  negative." 

The  defendant  requested  the  court  to  charge  the  jury,  in 
writing,  as  follows  :  1.  "  Before  the  defendant  can  be  con- 
victed, the  evidence  must  be  such  as  will  exclude  every  doubt, 
to  that  certainty  which  controls  and  decides  the  conduct  of 
men  in  the  highest  and  most  important  affairs,  and  to  that 
moral  certainty  which  excludes  every  supposition  but  that  of 
his  guilt,  and  every  reasonable  doubt."  2.  "  A  reasonable 
doubt  has  been  defined  to  be  a  doubt  for  which  a  reason  could 
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be  given  :  a  probability  of  the  defendant's  innocence  is  a  just 
foundation  for  a  reasonable  doubt  of  his  guilt,  and  therefore 
for  his  acquittal."  3.  "  The  testimony  of  a  witness  for  the 
prosecution,  who  is  shown  to  be  unworthy  of  credit,  is  not 
sufficient  to  justify  a  conviction,  without  corroborating  evi- 
dence ;  and  such  corroborative  evidence,  to  avail  anything, 
must  be  a  fact  tending  to  show  the  guilt  of  the  defendant." 
The  court  refused  each  of  these  charges,  and  the  defendant 
excepted  to  their  refusal. 

The  several  rulings  to  which,  as  above  stated,  exceptions 
were  reserved  by  the  defendant,  are  now  assigned  as  error. 

Reid  &  May,  for  the  prisoner. 

Ben.  Gardner,  Attorney  General,  for  the  State. 

B.  F.  SAFFOLD,  J.  —  The  defendant  was  undoubtedly 
convicted  on  his  admissions.  The  evidence,  in  other  respects, 
tended  only  to  show  that  he  had  some  opportunity  to  take  the 
property.  In  one  instance,  he  was  in  a  bar-room,  talking 
loudly,  and  apparently  drunk ;  and  on  being  called  aside  by  a 
witness,  and  told  that  he  was  requested  to  watch  him,  he 
admitted  that  he  had  the  watch  ;  but  the  witness  could  not 
afterwards  decide  whether  the  defendant  knew  of  what  he 
spoke  at  the  time  referred  to.  Besides,  he  was  a  great  jester, 
and,  on  this  account,  was  called  "  clown  "  by  his  associates. 
This  witness  was  asked  by  the  defence,  "  whether  or  not  he 
had  supposed  the  defendant  jested,  when  he  said  he  had  the 
watch."  The  court  refused  to  permit  an  answer.  The  wit- 
ness was  also  forbidden  to  answer,  whether  or  not,  from  a 
belief  that  the  defendant  was  drunk  at  the  time  of  making  the 
admission,  he  had  asked  him  about  it  the  next  morning,  when 
he  denied  making  the  admission,  and  also  that  he  knew  any- 
thing of  the  matter. 

[1.]  The  second  question  called  for  declarations  of  the  de- 
fendant, in  his  own  favor,  not  constituting  part  of  the  res  gestce, 
and  not  called  out  by  the  State.  The  court  rightfully  refused 
to  permit  it  to  be  answered. 

[2.]  The  first  question  ought  to  have  been  answered.  In 
Raider  v.  Springer  (38  Ala.  703),  a  witness  was  permitted  to 
testify,  that  a  seizure  of  property  by  an  officer  "  was  made  in 
an  insulting  and  offensive  manner."  The  manner  in  which  an 
act  is  done  —  whether  rude  and  offensive,  or  kind  and  pleasant 
—  was  held  to  be  a  matter  of  fact,  open  to  the  observation  of 
the  senses,  to  which  a  witness  may  legally  testify.  Words  are 
nothing  except  in  connection  with  the  intention  with  which 
they  are  used,  or  taken.     The  animus  of  a  look,  or  other  ex- 
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pressions  of  countenance,  is  as  perceptible  to  the  eye,  as  words 
are  to  the  ear,  and  often  much  more  capable  of  correct  under- 
standing.    That  this  is  so,  is  self-evident. 

[3-4.]  There  was  no  error  in  refusing  the  charges  asked. 
The  first  was,  in  effect,  that  every  doubt  should  be  excluded 
by  the  evidence,  before  conviction  can  be  had.  It  is  only 
"  reasonable  "  doubts  which  the  evidence  must  exclude.  The 
second  is  incorrect,  in  defining  a  reasonable  doubt  as  one  for 
which  a  reason  can  be  given.  Every  reason,  whether  based 
on  substantial  grounds  or  not,  does  not  constitute  a  reasonable 
doubt  in  law.     The  charge  was  calculated  to  confuse  the  jury. 

[5.]  The  last  charge  was  calculated  to  mislead  the  jury. 
An  honest  misstatement  of  fact,  without  corrupt  intent,  does 
not  make  a  witness  unworthy  of  credit.  The  witnesses  for  the 
prosecution  were  not  impeached.  Contradictory  evidence  only 
was  given.  The  charge  tended  to  make  the  jury  believe  that 
the  contradiction  necessarily  destroyed  the  credibility  of  the 
witnesses,  so  as  to  require  corroboration,  without  regard  to 
whether  any  misstatement  by  them  was  honest  and  uninten- 
tional, or  false  and  vicious. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Cohen  v.  The  State. 

Indictment  for  Receiving  Stolen  Goods. 

1.  Proof  of  value  of  stolen  property.  —  On  a  trial  under  an  indictment  for  receiv- 
ing stolen  property,  the  owner  of  the  property  may  state  what  its  value  was  to 
him,  since  that  is  a  fact  tending,  however  slightly,  to  show  its  real  value. 

2.  General  exception  to  charge,  of  court.  —  A  general  exception  to  an  entire  charge, 
given  by  the  court  ex  mero  motu,  and  consisting  of  several  distinct  propositions, 
some  of  which  are  correct,  is  too  indefinite  :  the  objectionable  parts  must  be  spe- 
cifically pointed  out. 

3.  Charge  as  to  reasonable  doubt.  —  A  charge  to  the  jury,  in  a  criminal  case,  as- 
serting that,  "  before  the  defendant  can  be  convicted,  the  evidence  must  be  such  as 
will  exclude  every  doubt  to  that  certainty  which  controls  and  decides  the  conduct 
of  men  in  the  highest  and  most  important  affairs,  and  to  that  moral}  certainty 
which  excludes  every  supposition  but  that  of  his  guilt,  and  every  reasonable 
doubt,"  is  calculated  to  confuse  and  mislead  the  jury,  and  is  properly  refused. 

4.  Same. — A  charge  asked  in  a  criminal  case,  in  these  words  :  "A  reasonable 
doubt  has  been  defined  to  be  a  doubt  for  which  a  reason  could  be  given  :  a  proba- 
bility of  the  defendant's  innocence  is  a  just  foundation  for  a  reasonable  doubt  of  his 
guilt,  and  therefore  for  his  acquittal,"  asserts  a  correct  legal  proposition,  and  its 
refusal  is  error.i 

5.  Charge  as  to  credibility  of  witness  impeached  or  contradicted.  —  A  charge  asked 
in  a  criminal  case,  in  these  words  :  "  The  testimony  of  a  witness  for  the  prosecu- 
tion, who  is  shown  to  be  unworthy  of  credit,  is  not  sufficient  to  justify  a  conviction, 
without  corroborating  evidence;  and  such  corroborating  evidence,  to  avail  any- 
thing, must  be  a  fact  tending  to  show  the  guilt  of  the  defendant,"  asserts  a  correct 
legal  proposition,  and  its  refusal  is  error.1 

i  But  sGe  the  case  of  William  Ray  v.  The  State,  p.  104,  in  which  this  identical 
charge  was  held  to  have  been  properly  refused.  — Rep. 
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6.  Punishment  of  larceny,  or  receiving  stolen  goods.  —  Under  a  conviction  for  lar- 
ceny, or  receiving  stolen  goods,  if  the  value  of  the  goods  is  assessed  by  the  jury  at 
one  hundred  dollars,  the  punishment  must  be  by  imprisonment  in  the  county  jail 
or  hard  labor  for  the  county,  and  cannot  exceed  twelve  months  (Rev.  Code,  §§ 
3708,  3710) ;  if  it  exceeds  one  hundred  dollars,  the  offence  is  a  felony,  and  punish- 
able by  imprisonment  in  the  penitentiary. 

From  the  Criminal  Court  of  Dallas. 

Tried  before  the  Hon.  George  H.  Craig. 

The  indictment  in  this  case  charged,  that  the  defendant 
"  did  buy,  receive,  conceal,  or  aid  in  concealing  one  iron  chain, 
of  the  value  of  more  than  one  hundred  dollars,  the  personal 
property  of  Patrick  Callahan,  knowing  that  the  same  had  been 
stolen,  and,  not  having  the  intent  to  return  it  to  its  owner.' 
The  defendant  pleaded  not  guilty,  and  issue  was  joined  on  that 
plea.  On  the  trial,  as  the  bill  of  exceptions  states,  one  R.  J. 
Fowler,  a  witness  for  the  prosecution,  testified,  that  the  chain 
was  stolen  from  his  possession  about  the  last  of  June,  or  first 
of  July,  1873,  and  was  found  by  him,  a  few  days  afterwards, 
in  the  defendant's  junk-shop  in  Selma ;  that  the  defendant 
claimed  the  chain  as  his  own,  and  said  that  he  had  owned  it 
for  the  last  six  months  ;  that  one  Peter  Davis,  a  drayman, 
who'  had  accompanied  this  witness  to  the  shop,  "  thereupon 
told  defendant  that  he,  said  Davis,  had  hauled  said  chain 
from  the  wharf  in  Selma  to  his  junk-shop,  only  four  or  five 
days  before  ;  "  and  that  the  defendant  made  no  reply.  The 
chain  was  proved  to  be  the  property  of  said  Patrick  Callahan, 
and  was  used  by  him  in  running  the  ferry  at  Selma.  It  was 
described  by  the  witness  as  a  very  large  and  heavy  chain, 
weighing  over  three  hundred  pounds,  and  unlike  any  otljer 
chain  in  that  locality.  Said  Callahan  testified,  "  that  he  did 
not  know  the  value  of  said  chain,  nor  what  others  would  give 
for  it,  but  it  was  worth  more  than  one  hundred  dollars  to 
him  ;"  and  he  further  said,  on  cross-examination,  that  it  was 
worth  three  or  four  cents  per  pound  as  old  iron.  The  defend- 
ant objected  to  the  statement  of  this  witness,  that  the  chain 
"  was  worth  more  than  one  hundred  dollars  to  him,"  and  re- 
served an  exception  to  the  ruling  of  the  court  in  admitting  it  as 
evidence.  Said  Peter  Davis,  the  drayman,  testified,  that  he 
had  hauled  the  chain  to  the  defendant's  junk-shop,  and  that 
the  defendant  paid  him  thirty  cents  as  his  charge  for  drayage  ; 
and  he  denied  that,  on  his  examination  at  the  defendant's  pre- 
liminary trial,  he  had  said  that  the  defendant  did  not  pay  him  ; 
but,  on  this  point,  he  was  contradicted  by  the  witness  Fowler. 
Said  Callahan  testified,  also,  "  that  the  defendant,  after  the 
chain  had  been  found  at  his  shop,  approached  him,  and  offered 
to  give  him  any  amount  he  might  demand,  if  he  would  not  pros- 
ecute him  about  the  chain."  The  defendant's  evidence  tended 
to  show  that  the  chain  had  been  in  his  possession  a  long  time, 
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and  that  he  was  not  in  his  shop  at  the   time  spoken  of  by  the 
witness  Davis,  and  had  not  been  there  for  some  time  previous. 
The  bill  of  exceptions  purports  to  set  out  "  all  the  evidence 
substantially  introduced  on  the  trial,"  the  above  being  the  ma- 
terial facts.     "  The  court  thereupon  gave  a  general  charge,  ex 
mero  motu,  in  substance  as  follows  :  '  Before  the  defendant  can 
be  found  guilty  under  this  indictment,  the  evidence  must  satisfy 
the  jury,  beyond  a  reasonable  doubt,  that  the  chain  mentioned 
in  the  indictment  was  the  property  of  the  person  alleged  in  the 
indictment  to  be  the  owner  ;  and  that  it  was  feloniously  taken 
and  carried   away  by  some  person,  with  the  intention  of  con- 
verting it  to  his  own  use,  without  the  consent  of  the   owner, 
and  in  Dallas  county ;  and  that  the  defendant  afterwards,  be- 
fore the  finding  of  this  indictment,  in  said  county,  bought,  re- 
ceived, concealed,  or  aided  in  concealing  said  chain,  knowing 
that  it  had  been  stolen,  and  not  having  the  intent  to  restore 
it  to  the  owner ;  and  that  the  said  property  must  be  shown 
by  the  evidence  to  be  of  the  value  of  more  than  one  hundred 
dollars.'  '      The  court  charged  the  jury,  also,  on  the  request 
in  writing  of  the  prosecuting  attorney,  as  follows  :    1.  "If  the 
jury  are  satisfied,  beyond  a  reasonable  doubt,  that  the  property 
mentioned  in  the  indictment  was  stolen,  and  that  it  was  found 
in   the  defendant's    possession  soon   afterwards,  and   he  was 
claiming  to  own  it,  it  is  incumbent  upon  him  to  show  an  in- 
nocent connection  with  it."     2.  "  The  facts  necessary  to  make 
out    the  State's  case   may  be  proved   by   circumstantial    evi- 
dence ;  and  if  the  jury  believe,  from  the   evidence,   that  the 
defendant  kept  a  junk-shop,   and,  when  the  property  alleged 
to  have  been  stolen  was  found  in  his  shop,  declared  that  he 
had  owned  it  six  months,  when  in  fact  it  was  stolen  and  carried 
there  only  a  few  days  before  that  time  ;  and  if  the   evidence 
further  proves  to  the  jury  that  the  defendant  paid  the  dray  age 
for  hauling  the  chain,  and  that  he  has,  since  that  time,  at- 
tempted to  bribe  or  suppress  the  prosecution, — then  the  jury 
may  look  at  all  these  facts  to  determine  his  guilt."    3.  "  When 
property  has  been  recently  stolen,  and  is  found  in  the  posses- 
sion of  a  third  person,  the  presumption  of  law  is,  that  he  stole 
it,  and  it  is   incumbent   on    him  to  explain  his    possession." 
4.  "  If  the  jury  find  the  defendant  guilty  as   charged  in  the 
indictment,  they  will  say  so  by  their  verdict ;  but,  if  they  find 
the  defendant  guilty,  and  that  the  property  is  of  less  value 
than  one  hundred  dollars,  then  they  will  assess  a  fine  against 
the  defendant  of  less  than  five  hundred  dollars,  or  not  exceed- 
ing five  hundred  dollars."     5.  "  The  defendant  may  be  guilty, 
although  he  was  not  actually  present  when  the  property  was 
received,  provided  the  proof  establishes  his  guilt  beyond  a  rea- 
sonable doubt." 
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"  These  several  charges,"  the  bill  of  exceptions  states,  "  the 
court  gave  as  requested  ;  to  which  ruling,  as  well  as  to  the 
charge  given  by  the  court  ex  mero  motu,  the  defendant  ex- 
cepted, and  then  requested  the  court  to  give  the  following 
written  charges :  1.  '  The  burden  of  proof  is  on  the  State,  to 
prove  every  substantial  fact  of  a  criminal  charge  beyond  all 
reasonable  doubt.'  2.  '  That  it  devolves  on  the  State  to  prove 
the  facts  constituting  the  defendant's  guilt,  beyond  all  reason- 
able doubt.'  3.  '  That  before  the  defendant  can  be  convicted, 
the  evidence  must  be  such  as  will  exclude  every  doubt  to  that 
certainty  which  controls  and  decides  the  conduct  of  men  in 
the  highest  and  most  important  affairs,  and  to  that  moral  cer- 
tainty which  excludes  every  supposition  but  that  of  his  guilt, 
and  every  reasonable  doubt.'  4.  '  A  reasonable  doubt  has 
been  defined  to  be  a  doubt  for  which  a  reason  could  be  given : 
a  probability  of  the  defendant's  innocence  is  a  just  founda- 
tion for  a  reasonable  doubt  of  his  guilt,  and  therefore  for  his 
acquittal.'  5.  '  The  testimony  of  a  witness  for  the  prosecution, 
who  is  shown  to  be  unworthy  of  credit,  is  not  sufficient  to  jus- 
tify a  conviction,  without  corroborating  evidence;  and  such 
corroborating  evidence,  to  avail  anything,  must  be  a  fact  tend- 
ing to  show  the  guilt  of  the  defendant.'  6.  '  Before  the  de- 
fendant can  be  convicted  as  charged,  it  is  indispensable  that  the 
existence  of  an  intent  to  commit  the  offence  should  be  proved 
by  the  State,  beyond  all  reasonable  doubt ;  and  that  if,  after 
the  entire  consideration  and  comparison  of  all  the  evidence,  it 
leaves  the  minds  of  the  jury  in  that  condition  that  they  can- 
not say  they  feel  an  abiding  conviction,  to  a  moral  certainty, 
of  the  commission  of  the  crime  imputed  to  the  defendant,  they 
must  find  him  not  guilty.'  7.  '  That,  if  the  only  evidence  as 
to  the  value  of  the  chain  is  that  of  the  witness  Callahan,  in 
substance  as  follows :  "  That  the  chain  was  worth  over  one 
hundred  dollars  to  him,  and  that  he  does  not  know  its  market 
value,  or  what  its  value  was  to  any  one  else,  but  that  it  was 
of  some  value,"  — said  evidence  does  not  establish,  beyond  a 
reasonable  doubt,  that  the  said  chain  was  of  the  value  of  more 
than  one  hundred  dollars.'  "  The  court  gave  the  first  and 
second  of  these  charges,  as  asked,  but  refused  the  others  ;  and 
the  defendant  excepted  to  their  refusal. 

The  verdict  of  the  jury  was  in  these  words  :  "  We,  the  jury, 
find  the  defendant  guilty,  and  assess  the  fine  at  one  hundred 
dollars  ;  "  and  the  court  thereupon  rendered  judgment  against 
him,  in  favor  of  the  State,  for  the  use  of  the  county,  for  the 
amount  of  the  fine,  and  sentenced  him  to  eight  months'  hard 
labor  for  the  county. 

The  several  rulings  to  which  exceptions  were  reserved,  and 
the  judgment  and  sentence  on  the  verdict,  are  now  assigned  as 
error. 
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Reid  &  May,  for  the  prisoner. 

Ben.  Gardner,  Attorney  General,  for  the  State. 

BRICKELL,  J.  —  The  evidence  of  the  witness  Callahan, 
that  the  chain  was  worth  more  than  one  hundred  dollars  to 
him,  though  it  may  not  have  been  conclusive  evidence  of  the 
value  of  the  chain,  and  may  not  have  been  deemed  by  the 
jury  sufficient  evidence  of  its  value,  was  a  fact  proper  to  go  to 
the  jury,  to  be  considered  in  determining  the  question  of 
value.  In  its  admission,  therefore,  the  court  below  did  not 
err. 

[2.]  The  exception  to  the  charge  given  by  the  court  of  its 
own  motion,  is  too  general  and  indefinite  to  authorize  us  to 
look  into  each  part  and  sentence  thereof,  and  inquire  if  error 
may  not  be  found  in  some  of  them. 

The  charges  given  at  the  instance  of  the  solicitor,  are  free 
from  error. 

[3.]  The  third  charge  requested  by  the  defendant  was  prop- 
erly refused.  It  was  calculated  to  confuse  and  mislead  the 
jury.  The  court  should,  and  doubtless  would  have  charged 
the  jury,  that  the  defendant  ought  not  to  be  convicted,  unless 
the  evidence  excluded  to  a  moral  certainty  every  supposition, 
or  hypothesis,  but  that  of  his  guilt.  Mose  v.  The  State,  36 
Ala.  211 ;  Joe  v.  The  State,  38  Ala.  422.  Such  a  charge  is 
clear  and  direct.  It  becomes  involved,  and  calculated  to  mis- 
lead, when  there  is  incorporated  into  it,  "  that  the  evidence 
must  be  such  as  will  exclude  every  doubt,  to  that  certainty 
which  controls  and  decides  the  conduct  of  men  in  the  highest 
and  most  important  affairs." 

[4-5.]  The  fourth,  fifth,  and  sixth  charges  asked  should 
have  been  given,  and  their  refusal  was  error,  for  which  the 
judgment  must  be  reversed. 

The  seventh  charge  asked  was  properly  refused. 

[6.]  The  verdict  of  the  jury  imposed  a  fine  of  one  hundred 
dollars,  and  the  court  rendered  judgment  thereon  for  the  fine, 
and  sentenced  the  defendant  to  eight  months'  hard  labor  for 
the  county.  In  this  there  was  no  error.  If  the  property 
stolen  had  exceeded  one  hundred  dollars  in  value,  then  the 
defendant  would  have  been  punishable  by  imprisonment  in  the 
penitentiary.  If  it  did  not  exceed,  but  only  equalled  that 
sum,  he  was  liable  to  the  punishment  imposed  by  the  judg- 
ment and  sentence. 

The  judgment  is  reversed,  and  the  cause  remanded.  The 
defendant  will  remain  in  custody  until  discharged  by  due 
course  of  law. 
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Cousins  v.  The  State. 

Tadictment  against  At'.or.iey-at-law,  for  Violation  of  Revenue  Law. 

1.  Sufficiency  of  indictment  in  alleging  offence.  —  In  an  indictment  against  an  at- 
torney-at-law,  under  the  111th  section  of  the  revenue  law  of  1868,  for  practising 
his  profession  without  a  revenue  license,  an  averment  that  he  "  violated  the  pro- 
visions of"  said  law,  "in  this,  that  he  practised  the  profession  of  law,  for  the  prac- 
tice or  carrying  on  of  which  a  license  is  by  law  required  to  be  taken  out,  without 
having  paid  for  and  taken  out  said  license,"  is  sufficient  on  demurrer;  and  it  is  not 
necessary  that  the  indictment  should  state  the  price  of  the  required  license. 

2.  Constitutionality  of  revenue  law,  in  requiring  license  to  be  taken  out  by  lawyers,  and 
punishing  failure  as  misdemeanor.  —  The  legislature  has  the  undoubted  right  to  re- 
quire lawyers,  as  well  as  persons  engaged  in  any  other  profession,  occupation,  or 
business,  to  take  out  a  revenue  license,  and  to  make  the  engaging  in  any  such  pro- 
fession or  business,  without  first  taking  out  the  required  license,  punishable  as  a 
misdemeanor  by  finejand  imprisonment.  (Baffold,  J.,  dissenting,  held  that,  since 
imprisonment  for  debt  was  prohibited  by  the  Constitution,  a  person  who  violated 
the  provisions  of  the  law,  by  failing  to  take  out  a  license,  could  not  be  punished  by 
imprisonment,  though  the  amount  of  the  license  might  be  collected  by  execution.)" 

From  the  Circuit  Court  of  Elmore. 

Tried  before  the  Hon.  Jas.  Q.  Smith. 
'  The  indictment  in  this  case  was  in  these  words :  — 

"  The  grand  jury  of  said  county  charge,  that,  before  the  find- 
ing of  this  indictment,  P.  F.  Cousins  violated  the  provisions  of  an 
act  of  the  General  Assembly  of  the  State  of  Alabama,  entitled 
'  An  act  to  establish  revenue  laws  for  the  State  of  Alabama,' 
approved  December  31,  1868,  the  111th  section  of  which  said 
act  is  in  the  figures  and  letters  as  follows,  to  wit:  ''Be  it 
further  enacted,  that  any  person  who,  after  the  third  Monday 
in  March,  1869,  shall  be  engaged  in  or  carry  on  any  business  or 
profession,  or  do  any  act,  for  the  doing,  prosecuting,  or  carrying 
on  of  which  a  license  is  by  law  required  to  be  taken  out,  with- 
out having  paid  for  and  taken  out  such  license,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall  be  fined  three  times  the 
amount  of  such  license,  and  may  be  confined  in  the  county  jail, 
not  exceeding  one  year,  at  the  discretion  of  the  court,'  —  in  this, 
that  he  practised  the  profession  of  law,  for  the  practice  or  car- 
rying on  of  which  a  license  is  by  law  required  to  be  taken  out, 
without  having  paid  for  and  taken  out  said  license ;  against  the 
peace  and  dignity,"  &c. 

The  defendant  demurred  to  this  indictment,  assigning  the 
following  as  causes  of  demurrer :  1st,  "  that  it  is  not  shown  in 
said  indictment  that  the  defendant  was  engaged  in  the  business 
of  practising  law,  and  that  only  one  act  of  practising  is  charged 
in  said  indictment ;  "  2d,  "  that  the  amount  of  the  license  re- 
quired to  be  paid  to  the  State,  and  to  the  county,  is  not  set 
forth  in  the  indictment ; "  3d,  "  that  the  law  set  forth  in  said 
indictment,  so  far  as  it  applies  to  lawyers,  is  unconstitutional 
and  void,  and  for  these  reasons  the  indictment  does  not  charge 
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any  offence."  The  court  overruled  the  demurrer;  and  the  de- 
fendant refusing  to  plead  over,  a  jury  was  thereupon  empan- 
elled and  sworn,  who  returned  a  verdict  of  guilty,  and  assessed 
a  fine  of  thirty  dollars  against  him.  The  court  thereupon  ren- 
dered judgment  against  him,  for  the  amount  of  the  fine,  with 
costs  ;  and  this  judgment,  together  with  the  overruling  of  his 
demurrer  to  the  indictment,  he  now  assigns  as  error. 

Thos.  H.  Watts,  for  the  defendant. 

Ben.  Gardner,  Attorney  General,  for  the  State. 

PETERS,  C.  J.  —  The  indictment  is  in  the  form  prescribed 
in  the  Code.  It  sets  out  an .  act  which  the  law  forbids,  with 
such  precision  and  formality  as  will  enable  the  accused  to  con- 
trovert it  by  a  formal  and  intelligible  issue.  This  has  been 
repeatedly  settled  by  this  court  to  be  sufficient.  The  first  spe- 
cial cause  of  demurrer  is  not  sustained  by  the  record.  To  "  en- 
gage in  "  a  thing  does  not  necessarily  require  a  continuance  of 
the  engagement :  one  act  is  enough.  To  engage  in  the  practice 
of  law  in  a  single  instance,  without  a  license,  is  forbidden  by 
law.  Pamphlet  Acts  1868,  pp.  329-30,  §§  105,  111.  The  first 
ground  of  demurrer,  then,  is  insufficient.  And  the  second  ground 
is  equally  unavailing.  It  is  not  necessary  for  the  indictment  to 
allege  the  price  of  the  license.  This  is  not  a  constituent  of  the 
offence.  The  offence  is  to  engage  in,  or  to  carry  on,  the 
practice  of  law  without  a  license ;  and  this  is  alleged  in  the  in- 
dictment. 

2.  The  third  objection  urged  in  the  demurrer  is  also  unten- 
able. Since  the  decision  of  the  case  of  the  Mayor  $  Aldermen 
of  Mobile  v.  Yuille  (3  Ala.  137),  it  has  not  been  seriously 
doubted,  in  this  State,  that  the  general  assembly  has  power  to 
raise  revenue  by  license  on  the  business  and  occupations  of  the 
people.  In  that  case,  Judge  Ormond  declares :  "  The  decision 
of  this  court  in  the  matter  of  J.  L.  Dorsey,  7  Porter,  295,  has 
been  referred  to,  as  sustaining  the  position  that  the  act  is  un- 
constitutional. But  the  ground  upon  which  the  law  in  that 
case  was  held  to  be  void,  was  not  that  the  legislature  could  not 
regulate  the  matter,  and  provide  for  the  licensing  attorneys-at- 
law,  but  because  the  act  was  partial,  and  did  not  operate  alike 
on  all  the  citizens  of  the  State.  Thus,  Judge  Goldthwaite 
holds  this  language  :  'As  the  Constitution  is  silent  with  respect 
to  the  pursuits  of  business  or  pleasure,  the  general  assembly 
has  the  power  to  prescribe  any  qualification,  not  inconsistent 
with  the  rule  that  equality  of  right  must  be  preserved  ;  in  other 
words,  that  any  citizen  may  lawfully  do  what  is  permitted  to 
any  other.     It  rests  with  the  legislative  power  to  prescribe  the 
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conditions  on  which  any  avocation  or  calling  shall  be  pursued, 
so  that  the  door  is  closed  to  none :  and  there  seems  to  be  no 
other  limit  to  their  discretion,  than  the  one  which  arises  from 
the  first  section  of  the  bill  of  rights  referred  to.'  "    3  Ala.  140. 

In  the  case  above  cited,  Yuille  was  a  baker  in  the  city  of  Mo- 
bile, and  he  violated  an  ordinance  of  the  city  government,  con- 
trolling the  weight  of  his  bread  sold  to  citizens  of  the  city.  He 
was  sued  under  the  ordinance,  and  fined  twenty  dollars  ;  and 
he  appealed  from  that  judgment  to  this  court.  Here,  the  chief 
question  discussed  was,  the  power  of  the  general  assembly  to 
control  and  prescribe  the  conditions  on  which  any  avocation  or 
calling  shall  be  pursued  ;  and  it  was  settled,  that  this  power  is 
absolute,  if  the  control  exercised  is  imposed  on  all  alike.  This 
was  in  1841.  Since  that  time,  this  power  has  been  constantly 
exercised.  Under  the  present  revenue  laws,  the  occupations 
which  are  regulated  by  a  license  are  between  thirty  and  forty  in 
number.  Pamphlet  Acts  1868,  pp.  330-33,  §§  112,  114,  115. 
If  the  power  fails  as  to  one  occupation,  it  fails  as  to  all.  This 
has  never  been  seriously  contended  since  the  decision  in  the 
case  of  Yuille,  above  quoted. 

But  it  is  contended,  that  the  lawyer  alone  is  exempted  from 
this  power  of  regulation  by  the  general  assembly.  This  ex- 
emption he  derives  from  the  privilege  to  practise  his  profession 
at  all,  dependent  upon  his  license  as  an  attorney-at-law.  In 
the  technical  sense  of  the  word,  the  sense  in  which  it  is  used 
in  the  statute,  he  is  no  lawyer  without  a  lawyer's  license  to 
confer  that  privilege  upon  him.  The  license  of  an  attorney-at- 
law  creates  his  occupation  simply.  If  he  does  not  engage  in 
its  practice,  he  is  not  bound  to  pay  the  license  demanded  by 
the  statute.  .If  he  does,  then  he  must  do  so  under  the  law  which 
prescribes  the  conditions  upon  which  the  occupation  may  be  en- 
gaged in,  or  carried  on.  There  is  nothing  particularly  sacred 
in  the  profession  or  business  of  a  lawyer,  which  puts  him  above 
the  legislative  power  to  place  on  his  shoulders  his  just  share  of 
the  necessary  burdens  of  the  State.  If  his  share  of  this  partic- 
ular burden  is  unequal,  and  he  complains  of  it  for  this  reason, 
it  will  be  removed  ;  but,  without  this,  he  has  no  more  right  to 
avoid  his  duty,  than  the  tobacco  dealer,  the  peddler,  or  the 
citizen  who  publishes  a  newspaper,  or  bakes  bread.  The  right 
to  regulate  the  property  and  the  avocations  of  its  citizens  by 
the  State  is  sovereign,  and  it  should  neither  be  abrogated  nor 
abandoned. 

It  is  the  sacred  duty  of  the  citizen  to  obey  the  laws  of  the 
State.  A  failure  or  refusal  to  do  this  is  "  against  the  peace  and 
dignity  of  the  State."  It  is  a  defiance  of  the  sovereign  power. 
Such  conduct  has  all  the  elements  of  crime,  if  wilfully  adhered 
to  ;  and  this  justifies  the  State  in  classing  it  with  misdemean- 
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ors.  There  can  be,  I  think,  no  doubt  of  the  authority  of  the 
State  so  to  treat  it,  and  to  enforce  obedience  by  indictment  and 
the  infliction  of  penalties  by  way  of  punishment.  That  has 
been  done  in  this  case.  When  the  grade  of  punishment  is  fixed 
by  law,  the  courts  can  neither  fall  below  it,  nor  transcend  it. 
47  Ala.  47. 

The  punishment  in  this  case  is  a  fine  three  times  the  value 
of  the  license  required  by  law,  and  the  court  should  inflict  it. 
In  this  prosecution,  the  fine  was  sixty  dollars,  under  the  act 
of  December  31,  1868,  which  fixed  the  price  of  the  license  at 
twenty  dollars.  But  this  clause  of  the  act  has  been  since  re- 
pealed, and  the  price  of  a  license  is  now  ten  dollars.  Pamphlet 
Acts  1870-71,  p.  7.  This  would  make  the  fine  thirty  dollars, 
which  was  the  amount  of  the  fine  imposed  in  the  court  below. 
This  was  correct.  The  judgment  is,  therefore,  affirmed. 

B.  F.  SAFFOLD,  J.  (dissenting.)  —  The  authority  of  the 
legislature  to  tax  occupations  has  been  maintained  in  repeated 
judicial  decisions,  both  state  and  federal,  and  by  almost  uni- 
versal practice.  The  right  to  engage  in  any  useful  and  neces- 
sary pursuit  is  above  all  human  constitutions  and  laws,  which 
are  instituted  especially  for  its  protection.  This  duty  of  pro- 
tection involves  authority  in  the  government  to  regulate  the 
engaging  in,  and  carrying  on,  any  business,  when  necessary  ; 
and  to  prohibit  altogether  such  as  prove  to  be  hurtful.  Of 
course,  the  exercise  of  this  power  must  be  by  "  due  course  of 
law,"  or  according  to  the  "  law  of  the  land." 

The  practice  of  law  is,  by  the  general  concurrence  of  gov- 
ernments, deemed  such  a  one  as  is  necessary  to  be  regulated  by 
the  grant  of  a  license,  or  privilege,  to  carry  it  on.  When  such 
license  is  once  granted,  it  cannot  be  withdrawn  without  cause 
given  by  the  party  receiving  it.  This  license  is  not  the  grant 
of  any  exclusive  privilege,  for  such  would  be  in  violation  of 
our  State  Constitution.  It  is  the  means  adopted  by  the  State 
to  protect  society  generally,  which  is  deemed  unnecessary  in 
respect  to  such  pursuits  as  agriculture,  mechanics,  and  the  like. 
Therefore,  the  lawyer  cannot  claim  any  exemption  from  taxa- 
tion of  his  occupation,  on  account  of  his  license,  not  enjoyed 
by  those  above  mentioned. 

But  a  license,  under  the  revenue  law,  to  carry  on  a  business, 
not  being  the  subject  of  the  mala  prohibita,  is  purely  a  tax,  the 
failure  to  pay  which  is  no  more  than  the  failure  to  pay  a  debt. 
There  is  no  indication  of  any  attempt  to  regulate  the  business, 
or  of  any  necessity  for  so  doing.  No  more  is  required  of  the 
citizen  than  simply  to  pay  the  price  affixed.  If  the  license  is 
only  a  tax,  its  payment  may  be  enforced  by  a  sale  of  the  de- 
inquent's  property.     A  judgment  in  the  nature  of  a  pecuniary 
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penalty  may  be  recovered  against  him.  But  he  cannot  be  im- 
prisoned, under  our  Constitution,  forbidding  imprisonment  for 
debt. 

Blackstone,  speaking  of  the  effect  of  imposts  out  of  propor- 
tion to  the  value  of  the  article,  says  it  gives  rise  to  smuggling, 
"  and  its  natural  and  most  reasonable  punishment,  viz.,  confis- 
cation of  the  commodity,  is,  in  such  cases,  quite  ineffectual,"  on 
account  of  the  lucrative  employment.  "  Recourse  must,  there- 
fore, be  had  to  extraordinary  punishments  to  prevent  it,  per- 
haps even  to  capital  ones,  which  destroys  all  proportion  of  pun- 
ishment, and  puts  murderers  upon  an  equal  footing  with  such 
as  are  really  guilty  of  no  natural,  but  merely  a  positive  of- 
fence."    4  Bl.  Com.  318. 

If  smuggling,  which  is  an  active  evasion  of  revenue  laws,  is 
properly  punishable  only  by  confiscation  of  the  goods,  because 
personal  punishment  would  confound  it  with  murder  and  other 
atrocious  crimes,  what  shall  be  said  of  imprisoning  the  person 
because  of  the  non-payment,  from  inability  to  do  so,  of  a  valu- 
ation, assessment,  or  due  placed  on  him,  for  the  support  of  the 
government.  Cooley  says,  "  the  (revenue)  licenses  give  no  au- 
thority, and  are  mere  receipts  for  taxes."  Cooley's  Const.  Lim. 
pp.  584,  496  ;  License  Cases,  5  How.  632  ;  Meeker  v.  Van  Rens- 
selear,  15  Wend.  397.  There  is  no  element  of  offence,  or  mis- 
demeanor, in  the  mere  omission  or  failure  to  pay  a  tax  to  the 
government.  Evil  intention  is  an  essential  ingredient  of  crime. 
It  does  not  appear  in  simple  delinquency  of  tax-paying.  The 
government  wants  the  person's  money,  not  his  liberty.  The 
Constitution  says  there  shall  be  no  imprisonment  for  debt. 

I  except  from  this  reasoning  those  pursuits  which,  for  sub- 
stantial reasons,  public  sentiment  consents  to  regard  as  of  evil 
tendency,  such  as  selling  intoxicating  liquors,  and  the  like. 


Clements  v.  The  State. 

Indictment  for  Murder. 

1.  Presumption  of  malice  in  cases  of  homicide.  —  It  is  not  error  for  the  court  to 
instruct  the  jury  that  "every  unexplained  homicide  is  presumptively  malicious." 

2.  Homicide  by  officer,  when  resisted  in  making  arrest.  —  If  a  person,  having 
authority  to  arrest,  and  using  the  proper  means  for  that  purpose,  be  resisted,  he 
may  repel  force  by  force,  and  need  not  give  back ;  and  if  the  part}-  making  resist- 
ance be  unavoidably  killed  in  the  struggle,  the  homicide  is  justifiable.  But  a  mere 
attitude  of  defiance,  or  preparation  to  resist,  not  amounting  to  an  assault,  espe- 
cially in  cases  of  misdemeanor,  will  not  justify  the  killing. 

3.  Homicide  by  person  having  authority  to  arrest.  —  On  the  trial  of  a  person  for 
the  murder  of  another,  for  whose  arrest  he  had  a  warrant  at  the  time  of  the  kill- 
ing, a  charge  to  the  jury,  which  instructs  them  that  "  if  they  believe,  from  the  evi- 
dence, that  the  prisoner  went  out  with  a  predetermination  to  kill  the  dectased. 
having  the  warrant  is  no  excuse,  and  he  is  guilty  of  murder  in  the  first  degree," 
is  erroneous  :  the  evil  intention  must  coexist  with  and  prompt  the  deed. 
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From  the  Circuit  Court  of  Colbert. 
Tried  before  the  Hon.  James  S.  Clark. 

W.  Cooper  and  J.  B.  Moore,  for  the  prisoner. 

Ben.  Gardner,  Attorney  General,  for  the  State. 

B.  F.  SAFFOLD,  J.  —  The  appellant  was  found  guilty, 
and  sentenced  to  ten  years'  imprisonment  in  the  penitentiary, 
under  an  indictment  charging  him  with  the  murder  of  Thomas 
Walker.  The  evidence,  in  substance,  was,  that  he  was  ap- 
pointed specially  by  a  justice  of  the  peace  to  execute  a  search- 
warrant  on  the  person  or  in  the  house  of  Walker,  for  the  dis- 
covery of  a  coat  alleged  to  have  been  stolen.  Walker  resisted 
the  search,  with  threats  of  having  his  dead  body  to  walk  over 
before  it  should  be  done ;  but  said  he  had  had  such  a  coat  as 
was  described,  and  had  returned  it  to  the  person  from  whom  he 
procured  it,  because  he  was  not  satisfied  about  it.  The  appel- 
lant returned  to  the  justice,  and  obtained  a  warrant  for  the 
arrest  of  Walker,  on  the  ground  of  resisting  him  in  the  execu- 
tion of  the  search-warrant.  He  found  him  at  work  on  the 
railroad  track,  in  a  cut  of  some  depth,  and  approached  him, 
not  along  the  railroad,  but  from  the  side,  by  which,  on  account 
of  some  cross-ties  or  other  wood,  he  could  not  so  readily  be  seen. 
When  within  about  twenty  feet  of  Walker,  he  fired  his  pistol  at 
him,  and  killed  him.  Three  witnesses  for  the  State,  who  were 
present  at  the  time,  two  of  whom  were  about  thirty  feet  from 
Walker,  and  the  other,  perhaps,  sixty  or  seventy  feet  distant, 
say,  their  attention  was  first  attracted  by  the  report  of  the 
pistol,  and,  looking  up  instantly,  they  saw  Walker  stagger 
towards  them,  and,  in  a  few  steps,  reel  into  the  ditch  and  fall, 
and  saw  the  defendant  standing  with  a  pistol  in  his  hand.  He 
requested  the  witnesses  to  examine  Walker's  coat,  which  was 
lying  a  few  feet  from  where  he  had  been  at  work,  to  see  if 
there  was  a  pistol  in  it.  But,  presently,  on  their  hesitating 
somewhat,  he  came  down  into  the  cut,  and  said  he  would  do  it 
himself.  Taking  up  the  coat,  he  exhibited  a  pistol,  and  said 
to  the  witnesses,  "  You  see  his  pistol.  Now,  I  've  got  the  law 
on  my  side."  He  went  away  with  Youngblood,  who  had 
been  with  him  all  the  time,  carrying  the  pistol  which  he  had 
exhibited  as  Walker's.  Walker's  coat  was  lying  four  or  five 
feet  up  the  bank  of  the  cut,  where  he  had  thrown  it  when 
beginning  to  work.  When  he  was  shot,  and  staggered  towards 
the  witnesses,  he  was  coming  from  his  coat,  or  leaving  it 
behind  him.  They  saw  no  effort  of  his  to  get  to  the  coat  at 
any  time.  They  heard  no  voices,  call,  summons,  or  word 
whatever,  before  the  pistol  was  fired.     Youngblood  testified, 
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that  when  he  and  the  defendant  came  within  twenty  feet  of 
Walker,  the  defendant  commanded  him  in  a  distinct  voice  to 
surrender,  or  to  consider  himself  under  arrest.  Walker  re- 
plied, "  By  God,  you  can't  arrest  me.  I  will  not  be  arrested  ; " 
and,  springing  to  his  coat,  was  drawing  a  pistol,  when  the  de- 
fendant shot  him.  The  witness  heard  the  click  of  the  pistol  as 
the  deceased  cocked  it,  and  it  was  half  drawn  out  when  he  was 
shot. 

1.  The  bill  of  exceptions  recites,  that  amongst  other  charges, 
with  the  general  one,  the  court  gave  the  following :  "  Every 
unexplained  homicide  is  presumptively  malicious."  A  homi- 
cide is  the  killing  of  one  human  being  by  another.  Blackstone 
defines  it  to  be  the  killing  of  any  human  creature  (  4  Bl.  Com. 
177),  while  Hawkins  says,  it  is  the  killing  of  a  man  by  a  man. 
1  Hawk.  PI.  C.  Homicide.  Though  suicide  may  be  included -in 
the  most  extensive  sense  of  the  word,  the  law  now  takes  no 
consideration  of  it  as  such.  It  is  seldom  that  the  death  can  be 
shown  to  be  a  homicide,  without  the  disclosure  of  some  circum- 
stances tending  to  stamp  its  character.  But,  in  the  prosecu- 
tion of  persons  charged  even  with  murder,  if  a  credible  witness 
testifies  that  he  saw  the  accused  inflict  a  mortal  wound  on  the 
deceased,  of  which  he  instantly  died,  and  there  is  no  other  evi- 
dence, the  crime  is  satisfactorily  proved.  1  Greenl.  Ev.  17. 
But  it  by  no  means  follows,  that  such  direct  and  positive  evi- 
dence takes  away  from  the  defendant  the  presumption  of  inno- 
cence, in  aid  of  any  proof  offered  by  him,  or  brought  out  by 
the  prosecution,  tending  to  rebut  the  case  so  made  out.  Ogle- 
tree  v.  State,  28  Ala.  693.  As,  in  this  case,  all  the  circum- 
stances of  the  killing  were  explained,  and  no  indication  is  given 
that  the  burden  of  proof  was  shifted,  we  deem  the  charge  of 
the  court  a  correct  instruction  as  to  how  malice  may  be  proved. 

2.  The  defendant's  counsel  having  read  from  Bishop's  Crim- 
inal Law,  vol.  ii.  §  663  (579),  "In  misdemeanors  and  breaches 
of  the  peace,  as  well  as  in  cases  of  felony,  if  the  officer  meet 
with  resistance,  and  the  offender  is  killed  in  the  struggle,  the 
killing  will  be  justified  ; "  the  court  instructed  the  jury,  that 
"  a  mere  attitude  of  defiance,  or  preparation  to  resist,  did  not 
constitute  the  sort  of  struggle  referred  to  by  the  author."  The 
law,  as  quoted  from  Bishop,  is  more  correctly  stated  by  Rus- 
sell :  "  In  all  cases,  whether  civil  or  criminal,  where  persons 
having  authority  to  arrest  or  imprison,  and  using  the  proper 
means  for  that  purpose,  are  resisted  in  so  doing,  they  may  re- 
pel force  with  force,  and  need  not  give  back :  and  if  the  party 
making  resistance  is  unavoidably  killed  in  the  struggle,  this 
homicide  is  justifiable."  1  Russ.  on  Crimes,  665,  666,  667. 
To  constitute  an  assault  with  a  pistol,  it  is  necessary  that  the 
pistol  should  be  presented  at  the  person  charged  to  have  been 
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assaulted,  within  the  distance  to  which  the  pistol  may  do  exe- 
cution. Tarver  v.  State,  43  Ala.  354.  The  drawing  of  a 
pistol,  without  presenting  or  cocking  it,  is  not  an  assault. 
Laivson  v.  State,  30  Ala.  14.  A  struggle  with  the  officer 
necessarily  embraces  an  assault,  at  least  on  the  part  of  the 
accused.  In  this  case,  the  evidence  tended  to  prove,  at  most, 
that  the  deceased  had  cocked  a  pistol,  and  half  drawn  it.  This 
was  a  preparation  to  resist,  and  an  attitude  of  defiance,  not 
amounting  to  an  assault  or  a  struggle.  The  instruction  given 
was  correct,  and  not  calculated  to  mislead.  It  cannot  be  held 
that  a  degree  of  resistance  not  amounting  in  itself  to  a  crime, 
and  only  unlawful  on  account  of  the  obligation  of  the  party  to 
surrender,  as  would  be  an  attempt  to  escape,  will  justify  an 
officer  in  killing  one  accused  of  a  misdemeanor. 

'3.  The  court  further  charged:  "If  the  jury  believe,  from 
the  evidence,  that  the  prisoner  went  out  with  a  predetermina- 
tion to  kill  the  deceased,  having  the  warrant  is  no  excuse,  and 
he  is  guilty  of  murder  in  the  first  degree."  Bishop  says,  "  If 
two  persons,  one  of  whom  has  determined  to  kill  the  other, 
meet  and  come  to  blows,  and  the  one  who  had  such  determina- 
tion in  his  mind  inflicts  an  injury  from  which  death  follows,  he 
is  guilty  of  murder,  or  manslaughter,  according  as  the  killing 
was  in  consequence  of  the  previous  malice  or  of  the  sudden 
provocation."  2.  Bish.  Crim.  Law,  §  736  (643).  The  evil 
intention  is  nothing,  unless  it  coexists  with  the  deed,  and 
prompts  it.  The  prisoner  could  not  ask  to  be  acquitted,  if  he 
went  out  without  a  predetermination  to  kill  the  deceased. 
There  was  error  in  this  charge. 

The  other  assignments  of  error  are  more  or  less  included  in 
what  has  been  said. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Ward  v.  The  State. 

Indictment  for  Burglary. 

1.  Disjunctive  averments  in  indictment.  — It  is  no  objection  to  an  indictment  for 
burglary,  under  the  forms  allowed  by  the  Code,  that  the  house  broken  into  is  alleged, 
in  the  disjunctive,  to  have  been  "  a  building  within  the  curtilage  of  a  dwelling-house, 
or  a  shop,  storehouse,  warehouse,  or  other  building  of  W.  H." 

2.  Bad  punctuation.  — Bad  punctuation  does  not  vitiate  an  indictment. 

3.  Admissibility  of  confessions.  —  The  prisoner's  confessions  in  this  case,  made  to 
the  bailiff  who  had  him  in  custody,  were  held  to  have  been  improperly  received  as 
evidence  against  him ;  because  the  bailiff  had  said  to  him,  while  in  his  custody, 
that  if  he  would  confess  the  offence,  and  tell  where  the  stolen  property  was,  he 
should  be  turned  loose ;  and  it  was  not  shown  that  anything  had  afterwards  oc- 
curred to  destroy  the  influence  of  the  promise  thus  made. 
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From  the  Circuit  Court  of  Barbour. 

Tried  before  the  Hon.  J.  McCaleb  Wiley. 

The  indictment  in  this  case,  omitting  the  heading,  &c,  was 
in  these  words :  The  grand  jury  of  said  county  charge,  that, 
before  the  finding  of  this  indictment,  Lamb  Miller  and  Peter 
Ward  broke  into  and  entered  a  building  within  the  curtilage  of 
the  dwelling-house ;  or  into  a  shop,  storehouse,  warehouse,  or 
other  building  of  William  Harris,  in  which  goods,  merchandise, 
or  other  valuable  thing  was  kept,  for  use,  sale,  or  deposit,  with 
intent  to  steal ;  against  the  peace,"  &c.  The  defendant  Ward 
demurred  to  the  indictment,  "  because  it  does  not  aver  or  state 
the  ownership  of  the  dwelling,  within  the  curtilage  of  which 
the  house  alleged  to  have  been  broken  into  was  situated  ;  and 
for  the  further  reason,  that  the  offence  is  alleged  in  the  dis- 
junctive." The  court  overruled  the  demurrer,  and  each  of  the 
defendants  then  pleaded  not  guilty :  on  which  plea  issue  was 
joined,  and  a  trial  had.  After  the  evidence  for  the  prosecu- 
tion was  closed,  the  court  directed  an  acquittal  as  to  Miller ; 
and  the  jury  having  afterwards  returned  a  verdict  of  guilty 
as  to  the  defendant  Ward,  he  was  sentenced  to  imprisonment 
in  the  penitentiary  for  the  term  of  three  years. 

On  the  trial,  as  appears  from  the  bill  of  exceptions,  it  was 
shown  that  the  smoke-house  of  the  prosecutor,  William  Har- 
ris, was  broken  into  on  Wednesday  night,  and  several  pieces 
of  bacon  were  stolen  from  it ;  and  that  on  the  following  Sun- 
day, warrants  having  been  issued  by  one  Wilkinson,  a  justice 
of  the  peace,  for  the  arrest  of  the  defendants,  said  Ward  was 
arrested  at  home  by  a  bailiff,  who  was  accompanied  by  several 
other  persons,  "  and  who  was  authorized  by  them,  before  the 
arrest  was  made,  to  say  to  Peter,  that  he  should  be  turned 
loose,  if  he  would  acknowledge  the  offence,  and  tell  where  the 
bacon  was."  After  the  arrest  had  been  made,  and  the  party 
were  going  to  the  house  of  the  justice,  "  the  bailiff,  who  was 
riding  near  Peter,  the  others  being  some  short  distance  behind, 
said  to  him,  that  he  was  instructed  by  those  men  to  tell  him 
that,  if  he  would  confess  the  offence,  and  tell  where  the  bacon 
was,  he  should  be  turned  loose."  The  bailiff  testified,  that 
the  prisoner  "  went  along  about  one  hundred  yards  before  he 
made  any  reply,  and  then  said,  that  '  it  was  hard  to  confess  a 
crime  of  which  he  was  not  guilty,'  or  words  to  that  effect ; 
and  that  he  then  told  him,  '  very  well,  you  are  a  free  man,  and 
can  do  as  you  please,'  or  words  to  that  effect."  When  the 
party  reached  the  house  of  the  justice,  the  prisoner  was  chained, 
and  was  so  kept  until  the  trial  on  the  next  morning.  "  There 
were  a  dozen  persons,  or  more,  in  and  about  the  place  all  the 
day,  and  amongst  them  a  preacher  named  Cumby.  On  Mon- 
day, before  the  trial,  said  Cumby  and  one    Bulger  took   the 
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prisoner  into  a  room,  and  remained  with  him  as  much  as 
fifteen  minutes  ;  and  the  preacher  told  him,  that  it  was  right 
to  tell  the  truth,  and  that  it  was  best  to  tell  the  truth.  Bul- 
ger and  Cumby  then  called  the  justice  to  come  and  hear  the 
prisoner's  confessions.  The  justice  then  went  into  the  room, 
and  then  the  prisoner  made  his  confession  in  the  presence  of 
said  Bulger  and  Cumby.  Once  or  twice  during  the  day, 
before  the  trial,  it  was  said  about  in  the  crowd,  that  Peter 
was  about  to  confess  ;  and  then  the  crowd  would  gather  around 
to  hear  him.  Peter  was  at  that  time  chained  around  the 
neck,  and  to  a  post  on  the  piazza ;  and  the  bailiff  told  him, 
that  he  would  shoot  him,  if  he  attempted  to  escape.  Peter's 
confession  at  that  time  was  the  same  he  had  made  to  the 
justice  ;  and  when  he  was  through,  some  one  in  the  crowd 
remarked,  '  That 's  right,'  or  '  That 's  a  man.'  Afterwards, 
on  Tuesday,  while  the  defendants  were  being  carried  to  jail, 
both  being  chained  together,  Peter  began  to  confess  again, 
when  Miller  threatened  to  knock  him  down  ;  but  the  bailiff 
interfered,  and  nothing  more  was  said.  There  was  no  proof 
that  the  prisoner  Peter,  who  was  a  colored  man,  was  at  any 
time  cautioned  before  making  confessions,  or  at  the  time  of 
confessing,  or  afterwards."  On  this  proof,  the  court  admitted 
the  prisoner's  confessions  as  evidence  ;  to  which  ruling  he  re- 
served an  exception. 

The  overruling  of  the  demurrer  to  the  indictment,  and  the 
admission  of  the  confessions,  are  now  assigned  as  error,  together 
with  other  matters  which  are  not  material. 

Jere  N.  Williams  and  Jno.  A.  Foster,  for  the  prisoner. 

Ben.  Gardner,  Attorney  General,  for  the  State. 

BRICKELL,  J.  —  1.  The  indictment  is  in  substantial  con- 
formity to  the  form  prescribed  by  the  Code.  This  form  author- 
izes laying  the  offence  in  the  disjunctive ;  and  however  objec- 
tionable such  an  allegation  at  common  law,  it  must  be  deemed 
sufficient  when  authorized  by  statute. 

2.  It  is  certainly  true,  that  an  indictment  for  burglary  must 
allege  correctly  the  ownership  of  the  house  broken  and  entered. 
This  indictment  contains  an  averment  of  ownership ;  but  it  is 
insisted  that  because  of  the  punctuation  adopted  by  the  pleader, 
the  averment  of  ownership  can  be  referred  only  to  the  shop, 
storehouse,  warehouse,  or  other  building,  and  not  to  the  dwell- 
ing-house. A  semicolon  is  interposed  between  the  word 
"  dwelling-house,"  and  the  succeeding  words,  "  or  into  a  shop, 
storehouse,  warehouse,  or  other  building  of  William  Harris." 
Grammatically,   a   semicolon  indicates  a   separation   between 
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parts  or  members  of  a  sentence,  more  distinct  than  that  marked 
by  a  comma ;  and  it  may  be  that  the  sentence  of  the  indict- 
ment, grammatically  construed,  woulcT  confine  the  allegation 
of  the  ownership  to  the  shop,  storehouse,  warehouse,  or  other 
building.  Originally,  pleadings  in  court,  civil  and  criminal, 
were  delivered  orally,  and  apprehended  by  the  ear,  and  not 
by  the  eye,  which  alone  takes  cognizance  of  punctuation.  In 
practice  at  this  day,  though  the  pleadings  must  be  in  writing, 
and  the  accused  is  entitled  to  a  copy  of  the  accusation  against 
him,  he  generally  derives  his  knowledge  of  the  charge,  and 
the  manner  in  which  it  is  preferred,  from  the  reading  of  the 
indictment  when  he  is  arraigned,  or  put  on  trial,  and  not  from 
an  inspection  of  it.  Hence,  false  grammar,  or  ill  punctuation, 
cannot  be  regarded  in  the  construction  of,  or  as  vitiating  an 
indictment.  Commonwealth  v.  Wright,  1  Cushing,  46.  The 
allegation  of  ownership  in  this  indictment  must  be  considered 
as  referring  to,  and  embracing  the  dwelling-house,  as  well  as 
the  other  buildings.     Thus  considered,  it  is  sufficient. 

8.  The  rule  as  to  the  admissibility  of  a  prisoner's  confes- 
sions, is  well  understood.  Before  they  can  be  received,  it  must 
be  shown  that  they  were  voluntary  :  that  is,  made  without  the 
appliance  of  hope  or  fear,  by  any  other  person.  Whether  the 
confessions  are  voluntary,  the  court  must  determine,  upon  con- 
sideration of  the  age,  condition,  situation,  and  character  of  the 
prisoner,  and  the  circumstances  under  which  they  were  made. 
1  Green.  Ev.  §  219  ;  Brister  v.  State,  26  Ala.  107.  If  the  con- 
fessions had  been  made  to  the  bailiff,  immediately  on  his  state- 
ment to  the  accused,  that  if  he  would  confess  the  offence,  and 
tell  where  the  bacon  was,  he  should  be  turned  loose,  it  would 
scarcely  be  contended  they  should  be  received  in  evidence. 
They  would  be  regarded  as  springing  from  the  hope  of  release 
from  imprisonment,  and  from  criminal  accusation,  promised 
by  the  declarations  of  the  bailiff.  We  cannot  say  that  the 
hope  thus  inspired  was  not  operating  on  him,  when  he  made 
the  confession  on  the  next  day,  and  during  the  continuance 
of  the  arrest.  So  far  as  the  record  discloses,  nothing  occurred 
to  remove  or  diminish  it.  The  persons  present  were  an- 
ticipating his  confession  on  the  day  it  was  made  ;  for  it  was 
said  among  them,  and  most  probably  in  the  hearing  of  the 
prisoner,  he  was  about  to  confess.  The  bill  of  exceptions  dis- 
closes no  fact,  on  which  the  confession  could  have  been  an- 
ticipated, except  as  the  result  of  the  promise  previously  made 
to  the  accused.  When  the  confession  was  made,  the  prisoner 
was  taken  into  a  room  by  the  bailiff,  and  there  in  the  pres- 
ence of  a  preacher,  who  told  him,  "  It  was  right  to  tell  the 
truth,  and  it  was  best  to  tell  the  truth,"  made  the  confession 
given  in  evidence.      Whether  the   prisoner  said  he  would  or 
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not  confess,  is  not  shown ;  but  the  magistrate  was  called  to 
hear  the  confession,  and  it  was  made.  The  accused  having 
been  committed,  on  the  next  day,  as  he  was  being  carried  to 
jail,  "  began  to  confess  again,"  but  was  prevented  by  threats 
from  one  charged  with  the  same  crime.  The  inducement  to 
the  accused  to  confess  guilt,  whether  guilty  or  innocent,  was 
the  highest  which  could  have  been  offered.  If  he  would  con- 
fess, and  tell  where  the  bacon  was,  he  was  to  be  turned  loose. 
Whether  the  confession  was  true  or  false — whether  he  was 
guilty  or  innocent,  the  benefit  of  the  confession  to  him  was  to 
be  the  same.  This  inducement  is  held  out  by  one  having  au- 
thority —  the  officer  having  him  in  custody.  Confession  fol- 
lowing promises  or  threats,  made  by  one  having  authority  over 
the  prisoner  or  prosecution,  are  jealously  examined,  and  some- 
times rejected,  when,  if  the  promise  or  threat  had  proceeded 
from  one  not  having  such  authority,  they  would  be  received. 
Mr.  Greenleaf  says :  "  The  authority  known  to  be  possessed 
by  those  persons,  may  well  be  supposed  both  to  animate  the 
prisoner's  hope  of  favor  on  the  one  hand,  and  on  the  other 
to  inspire  him  with  awe,  and  in  some  degree  to  overcome  the 
powers  of  his  mind."     1  Green.  Ev.  §  222. 

In  view  of  all  the  circumstances  attending  the  prisoner's 
confessions,  we  are  not  prepared  to  say  they  were  voluntary, 
but  incline  to  the  opinion  that  they  resulted  from  the  hope  of 
release  inspired  by  the  bailiff's  promise.  The  court  therefore 
erred  in  admitting  them  ;  and  for  this  error,  the  judgment  is 
reversed,  and  the  cause  remanded.  The  prisoner  will  remain 
in  custody  until  discharged  by  due  course  of  law. 


Spencer  v.  The  State. 

Indictment  for  Arson. 

Charge  to  jury,  as  to  defence  of  alibi.  —  A  charge  to  the  jury,  in  a  criminal  case, 
"  that  the  law  always  looks  with  suspicion  on  the  defence  of  an  alibi,"  does  not 
assert  a  correct  legal  proposition,  is  an  invasion  of  the  province  of  the  jury,  and  is 
unfair  to  the  accused. 

From  the  City  Court  of  Mobile. 

Tried  before  the  Hon.  C.  F.  Moulton. 

The  prisoner  in  this  case  was  indicted  for  arson,  was  con- 
victed, and  sentenced  to  imprisonment  in  the  penitentiary  for 
the  term  of  seven  years.  The  bill  of  exceptions  shows  that 
the  defendant  offered  evidence  tending  to  prove  an  alibi  on  his 
part ;  and  that  the  court  chai'ged  the  jury,  in  reference  to  this 
defence,  as  follows :  '*  The  defence  of  an  alibi,  which  the  law 
always  looks  upon  with  suspicion,  must  show  to  the  satisfaction 
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of  the  jury  that  it  was  a  physical  impossibility  for  the  prisoner 
to  have  committed  the  crime,  before  they  can  acquit  him  on  the 
ground  of  this  defence  alone."  This  charge,  to  which  the  pris- 
oner excepted,  was  given  at  the  request  of  the  State  ;  and  it  is 
now  assigned  as  error,  together  with  other  matters  which  re- 
quire no  particular  notice. 

Percy  Walker,  for  the  prisoner. 

Ben.  Gardner,  Attorney  General,  for  the  State. 

PETERS,  C.  J.  —  The  only  question  of  any  grave  import 
in  this  case  arises  out  of  the  charge  given  by  the  court,  at  the 
instance  of  the  prosecuting  attorney,  in  reference  to  the  defence 
of  an  alibi.  The  charge  cannot  be  sustained.  An  alibi  should 
be  proven,  just  as  any  other  fact  connected  with  the  prosecu- 
tion or  defence  should  be  proven ;  that  is,  '*  to  the  satisfaction 
of  the  jury."  But  the  charge  is  calculated  to  weaken  the  force 
of  the  evidence  in  behalf  of  the  accused,  and  is,  so  far,  an  in- 
vasion of  the  province  of  the  jury.  It  is  by  no  means  a  con- 
ceded principle  of  law,  that  the  defence  of  an  alibi  "  is  looked 
upon  with  suspicion  "  by  the  law.  It  is  said  by  Mr.  Best,  a 
very  high  authority  among  text-writers  on  the  law  of  evidence, 
that,  "  After  all,  the  jury  are  frequently  reduced  to  the  diffi- 
cult and  painful  duty  of  weighing  the  testimony  on  the  one 
side  against  that  on  the  other  ;  and  in  doing  so,  it  is  their  duty, 
on  the  one  hand,  to  recollect  that  the  presumption  of  law,  as 
well  as  of  justice,  is  against  the  prosecutor  ;  and  therefore,  that 
if  the  evidence  on  both  sides  is  equal,  or  nearly  so,  they  should 
incline  to  the  side  of  mercy."  Best  on  Pr.  Ev.  120,  mar.  The 
charge  of  the  court  was  obviously  unfair,  and  founded  in  a  mis- 
conception of  the  law.  The  Constitution  secures  to  every  one 
criminally  charged,  not  only  a  trial  according  to  "  due  process 
of  law,"  but  also  a  "fair  and  impartial  trial."  Constitution  of 
Alabama,  Art.  I.  §  9 ;  Ex  parte  Chase,  43  Ala.  303.  The 
charge  of  the  court  was  not  in  this  spirit.    47  Ala.  659. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded  for  a  new  trial ;  and  the  defendant  will  be  kept  in 
custody  in  the  mean  time,  until  discharged  by  due  course  of 
law. 
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Norris  &  Coleman  v.  The   State. 

Indictment  for  Burglary. 

Sufficiency  of  indictment. — An  indictment  for  burglary  (Rev.  Code,  §  3695), 
which  charges  the  prisoner  with  breaking  and  entering  a  house,  "  in  which  there 
was  stored  at  the  time  cotton  in  the  seed,"  without  an  averment  that  it  was  a  thing 
of  value,  is  fatally  defective. 

From  the  Criminal  Court  of  Dallas. 
Tried  before  the  Hon.  Geo.  H.  Craig. 

Jasper  N.  Haney,  for  the  prisoner. 

Ben.  Gardner,  Attorney  General,  for  the  State. 

B.  F.  SAFFOLD,  J.— The  indictment  was  based  on  R. 
C.  §  3695,  and  charged,  in  substance,  that  the  defendants 
"  broke  into  and  entered  the  house  of  Jerry  Manning,  in 
which  there  was  stored  at  the  time  cotton  in  the  seed,  with  in- 
tent to  steal,"  &c.     A  demurrer  to  it  was  overruled. 

Section  3695  of  the  Revised  Code  divides  the  buildings 
which  may  be  the  subjects  of  burglary  into  two  classes.  In 
one  class,  the  burglary  is  made  to  depend  upon  the  character  of 
the  building,  without  reference  to  what  is  therein  contained. 
In  the  other,  the  breaking  and  entering,  with  the  felonious  in- 
tent, does  not  necessarily  constitute  burglary.  It  must  take 
place  in  a  building  where  "  goods,  merchandise,  or  other  valu- 
able thing"  is  at  the  time  kept,  for  use,  sale,  or  deposit.  The 
statute  was  evidently  intended  rather  to  protect  the  contents 
of  the  buildings  mentioned  in  the  second  class,  than  to  guard 
the  security  of  the  structures  themselves.  If  there  be  a  break- 
ing and  entering,  with  the  felonious  intent,  of  a  building,  not  a 
dwelling-house,  or  within  the  curtilage,  &c,  and  at  the  time 
of  the  entry  neither  goods,  merchandise,  or  other  valuable 
thing,  "is  kept"  there  "for  use,  sale,  or  deposit,"  there  is  no 
burglary  under  this  statute.      Crawford  v.  State,  44  Ala.  382. 

Where  the  indictment  does  not  describe  the  things  "  kept  " 
in  the  building  for  use,  &c,  by  the  name  or  description  given 
them  in  the  statute,  it  must  state  some  fact,  which  will  bring 
the  thing  deposited  within  the  scope  of  the  statute  :  for  instance, 
that  the  thing  deposited  was  a  valuable  thing,  or  was  goods,  or 
merchandise.  If  it  was  neither  of  these,  it  would  not  be  the 
character  of  deposit  the  statute  was  designed  to  protect. 

Without  inquiry  whether  the  word  "  stored  "  in  the  indict- 
ment is  equivalent  to  either  of  the  words  used  in  the  statute, 
we  hold  the  indictment  in  this  case  fatally  defective,  in  not  al- 
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leging  that  the  "  cotton  in  the  seed  "  was  a  valuable  thing,  or 
constituted  either  goods  or  merchandise.     It  may  have  been 
worthless  matter  by  having  been  spoiled. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Harris  v.  The  State. 

Indictment  against  Retailer  for  Violation  of  Revenue  Law. 

1.  Sufficiency  of  indictment.  —  An  indictment  under  the  revenue  law  of  1868 
(Sess.  Acts  1868,  pp.  329-31,  §§  111,  112),  for  carrying  on  the  business  of  a  re- 
tailer Avithout  a  license,  must  allege  the  place  at  which  the  business  was  car- 
ried on. 

2.  "  Engaging  in  or  carrying  on  business ; "  what  constitutes.  —  To  "  engage  in  or 
carry  on  any  business,"  within  the  meaning  of  the  revenue  law,  is  to  pursue  an 
occupation  or  employment  as  a  livelihood,  or  as  a  source  of  profit;  but  it  is  not 
necessary  that  it  should  be  the  party's  sole  occupation  or  employment.  It  is  a 
question  of  intention  for  the  determination  of  the  jury. 

From  the  Circuit  Court  of  Lowndes. 

Tried  before  the  Hon.  James  Q.  Smith. 

The  indictment  in  this  case  charged,  that  the  defendant 
"  did  engage  in  and  carry  on  the  business  of  retailing  spiritu- 
ous, vinous,  and  malt  liquors,  in  said  county,  without  a  li- 
cense, and  contrary  to  law ;  against  the  peace,"  &c.  The 
defendant  pleaded  not  guilty,  was  tried  on  issue  joined  on 
that  plea,  was  found  guilty  by  the  jury,  and  fined  one  hundred 
and  fifty  dollars.  After  conviction,  he  moved  in  arrest  of 
judgment,  on  account  of  the  insufficiency  of  the  indictment, 
in  not  specifying  the  place  where  he  carried  on  the  said  busi- 
ness of  retailing,  whether  in  the  country  or  in  an  incorporated 
city  or  town.  The  court  overruled  the  motion  in  arrest,  and 
the  defendant  excepted  to  its  ruling. 

The  evidence  adduced  on  the  trial,  as  appears  from  the  bill 
of  exceptions,  showed  that  the  defendant  lived  on  a  planta- 
tion in  said  count}',  cultivated  a  part  of  the  land  himself,  and 
rented  out  the  balance ;  that  he  kept  tobacco,  whiskey,  bacon, 
&c,  on  the  place,  which  he  sold  mostly  to  his  tenants,  and 
sometimes  to  other  persons  ;  that  he  sold  whiskey,  on  several 
occasions,  in  quantities  less  than  a  quart,  and  that  he  had  no 
license.  "  The  court  charged  the  jury,  that  if  they  found  the 
defendant  guilty  of  engaging  in  and  carrying  on  the  business 
of  retailing  spirituous  liquors,  although  it  should  also  appear 
that  he  was  engaged  in  farming,  the  fine  could  not  be  less 
than  three  times  the  price  of  a  license,  which  was  fifty  dollars 
for  retailing  spiritous  liquors  in  a  place  not  an  incorporated 
town  or  city."  The  defendant  excepted  to  this  charge,  and 
requested  the  court,  in  writing,  to  instruct  the  jury  as  follows  : 
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"  If  the  jury  find,  from  the  evidence,  that  the  defendant's 
usual  occupation,  employment  and  business  was  that  of  a 
planter,  or  cultivator  of  the  soil,  and  that  he  bought  whiskey 
and  provisions,  and  sold  them  for  the  accommodation  of  his 
laborers  or  tenants,  and  that  the  selling  of  the  liquor  was  only 
an  incident  to  his  main  business,  then  the  defendant  cannot 
be  found  guilty  under  this  indictment,  although  he  might  be 
found  guilty  under  an  indictment  charging  him  with  retailing 
without  license."  The  court  refused  this  charge,  and  the  de- 
fendant excepted  to  its  refusal.  "  The  court  charged  the  jury, 
also,  as  follows  :  '  If  you  find,  from  the  evidence,  that  the 
defendant  had  in  his  possession  whiskey  in  such  quantity  as  a 
small  barrel,  and,  on  several  occasions,  sold  whiskey  to  the 
witnesses  by  the  quart  or  smaller  quantity ;  and  that  persons 
on  the  plantation,  and  others,  bought  whiskey  from  him  by 
the  quart  or  smaller  quantity,  —  then  you  may  find  that  he 
engaged  in  and  carried  on  the  business  of  retailing.' "  To  this 
charge,  also,  the  defendant  excepted. 

The  overruling  of  the  motion  in  arrest  of  judgment,  the 
charges  given,  and  the  refusal  of  the  charges  asked,  are  now 
assigned  as  error. 

Watts  &  Watts,  for  the  prisoner. 

Ben.  Gardner,  Attorney  General,  for  the  State. 

BRICKELL,  J.  —  The  105th  section  of  the  revenue  law  of 
1868  declares  it  unlawful  for  any  person  to  engage  in  or  carry 
on  any  business  or  profession,  for  which  a  license  is  required 
by  that  law,  without  first  obtaining  and  paying  for  such 
license  ;  and  section  111  declares  it  a  misdemeanor,  punishable 
by  fine  to  three  times  the  amount  required  to  be  paid  for  a 
license,  to  engage  in  or  carry  on  any  business,  for  which  a 
license  is  required,  without  first  obtaining  it ;  while  the  fourth 
subdivision  of  section  112  declares,  that  any  person  selling  or 
disposing  of  spirituous,  vinous,  or  malt  liquors,  in  any  quantity 
less  than  a  quart,  is  a  retail  dealer.  This  last  section  also  fixes 
the  amount  to  be  paid  for  a  license  for  carrying  on  the  business 
of  a  retailer,  varying  the  price  according  to  the  place  at  which 
the  business  is  pursued.  Pamphlet  Acts  1868,  pp.  330-31,  §§ 
105,  111,  112. 

The  offence  charged  against  the  defendant  is  purely  stat- 
utory, and  its  constituents  are  all  described  in  the  statute  creat- 
ing it.  The  established  rule  of  criminal  pleading  is,  that  when 
a  statute  creates  an  offence,  and  describes  its  ingredients,  an 
indictment  under  it  must  conform  to  the  description  thus 
given.     Eubanks  v.  State,  17  Ala.  181 ;  Pettibone  v.  State,  19 
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Ala.  586  ;  Skains  £  Letvis  v.  State,  21  Ala.  218.  Subjected 
to  this  rule,  the  indictment  against  the  defendant  is  fatally 
defective.  The  place  of  the  retailing  is  a  material  ingredient 
of  the  offence  charged  against  him.  The  penalty  he  must  pay, 
on  conviction,  varies  according  to  the  character  of  the  place. 
It  is  not  assessed  by  the  jury,  nor  has  the  court  any  discretion 
in  its  imposition.  The  statute  imperatively  prescribes  it.  If 
the  retailing  was  on  a  steamboat,  or  other  watercraft,  the 
amount  of  the  license  is  one  hundred  and  seventy-five  dollars ; 
if  in  an  incorporated  city,  town,  or  village,  of  more  than  one 
thousand,  and  less  than  five  thousand  inhabitants,  the  amount 
of  the  license  is  seventy-five  dollars ;  if  of  more  than  five 
thousand  inhabitants,  two  hundred  dollars ;  and  if  in  the 
country,  fifty  dollars.  On  a  general  verdict  of  guilty  under 
this  indictment,  what  fine  will  be  imposed  by  the  court  ?  It 
must  vary  according  to  the  place  of  the  retailing  ;  and  that  is 
a  fact  not  averred  in  the  indictment,  and,  of  consequence,  not 
embraced  in  the  finding  of  the  jury.  Or  suppose  the  defend- 
ant pleads  **  guilty  in  manner  and  form  as  charged  in  the  in- 
dictment," what  judgment  shall  the  court  render  ?  In  either 
case,  if  this  indictment  could  be  sustained,  the  court  could 
render  judgment  for  the  highest,  or  lowest,  or  any  one  of  the 
fines  imposed  by  the  statute,  and  no  revising  court  could  say 
there  was  error.  Nor  can  this  defect  in  the  indictment  be 
cured  by  any  finding  of  the  jury.  Their  finding  must  respond 
to  the  allegations  of  the  indictment,  and  the  finding  of  any 
fact  not  embraced  in  these  would  be  mere  surplusage,  which 
the  court  could  not  regard. 

The  case  of  Hir&chf elder  v.  State  (18  Ala.  112)  is  decisive  of 
the  question  presented.  The  statutes  of  this  State,  though  sim- 
plifying the  rules  of  the  common  law  as  to  criminal  pleading, 
have  not  dispensed  with  the  degree  of  certainty  as  to  the  de- 
scription of  the  offence  which  the  common  law  required.  Cer- 
tainty to  a  common  intent  is  still  necessary.  The  facts  con- 
stituting the  offence  must  be  stated,  in  concise  and  ordinary 
language,  in  such  a  manner  that  a  person  of  common  under- 
standing will  know  what  was  intended,  and  the  court  on  con- 
viction will  be  enabled  to  pronounce  the  proper  judgment.  Rev. 
Code,  §  4112.  A  general  form  of  indictment,  like  that  here 
presented,  would  not  with  any  degree  of  certainty  inform  the 
accused  what  was  intended.  The  only  information  it  affords 
him  is,  that  he  is  accused  generally  of  carrying  on  the  business 
of  retailing  without  license.  Where  the  retailing  was,  whether 
on  board  a  watercraft,  or  in  a  town,  or  in  the  country,  he  must 
spell  out,  not  from  the  indictment,  but  from  his  own  knowl- 
edge of  the  business  in  which  he  has  been  engaged.  The 
court,  on  conviction,  is  left  to  grope  in  the  dark  —  to  guess 

vol.  n.  9 
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what  fine  shall  be  imposed,  and  what  judgment  rendered.  The 
court  erred  in  overruling  the  motion  in  arrest  of  judgment. 

2.  The  language  of  the  indictment,  in  this  respect  pursuing 
the  words  of  the  statute,  is,  "  did  engage  in  or  carry  on  the 
business  of  retailing  spirituous,  or  vinous,  or  malt  liquors,"  &c. 
The  words,  "  engage  in  or  carry  on  business,"  have  been  of 
frequent  use  in  the  revenue  laws  of  this  State  ;  and  when  found 
in  the  connection  in  which  they  are  found  in  the  statute  of 
1868,  have  been  uniformly  construed  as  signifying  "  that  which 
occupies  the  time,  attention,  and  labor  of  men  for  the  purpose 
of  a  livelihood  or  profit."  Moore  v.  State,  16  Ala.  411 ;  Eu- 
banks  v.  State,  17  Ala.  181 ;  Carter  v.  State,  44  Ala.  29  ;  Bry- 
ant v.  State,  46  Ala.  302 ;  Espy  v.  State,  47  Ala.  533.  It  is 
the  business,  the  occupation,  or  profession,  on  which  the  law 
imposes  the  tax,  and  from  which  it  has  power  to  derive  a 
revenue.  Has  that  business  been  engaged  in  and  pursued  by 
the  defendant  for  a  profit,  or  as  a  means  of  livelihood  ?  If  it 
has,  he  should  have  obtained  a  license  to  pursue  it,  and,  failing 
to  do  so,  is  a  violator  of  the  law.  It  is  not  necessary  that  it 
should  be  the  sole  or  exclusive  business  or  occupation.  It  may 
be  pursued  while  pursuing  another  business,  or  in  connection 
with  another  ;  and,  in  either  case,  the  party  would  be  punish- 
able. It  is  true,  the  doing  of  a  single  act,  pertaining  to  a  par- 
ticular business,  will  not  be  considered  engaging  in  or  carrying 
on  the  business  ;  yet  a  series  of  such  acts  would  be  so  con- 
sidered. The  true  inquiry  is,  and  one  which  a  jury  will  sel- 
dom fail  correctly  to  solve,  what  was  the  intent  of  the  party  ? 
Was  it  to  derive  a  profit,  or  the  means  of  livelihood,  from  re- 
tailing, or  from  any  of  the  other  occupations  mentioned  in  the 
statute  ?  If  it  was,  he  is  guilty  ;  if  it  was  not,  he  should  not 
be  convicted.  An  observance  of  this  rule  will  enable  the  court, 
on  another  trial,  to  properly  instruct  the  jury.  Some  of  the 
charges  given  and  requested  are  offensive  to  it ;  but  it  is  not 
necessary  to  notice  them  in  detail. 

The  judgment  is  reversed,  and  the  cause  remanded.  The 
defendant  will  remain  in  custody,  until  discharged  by  due 
course  of  law. 


Lemons  &  Martin  v.  The  State. 

Indictment  against  Retailer  for  Violation  of  Revenue  Law. 

1.  Carrying  on  business  of  retailing  spirituous  liquors ;  what  constitutes.  — Under  an 
indictment  for  carrying  on  the  business  of  retailing  spirituous  liquors  without  a 
revenue  license  (Sess.  Acts  1868,  pp.  329-30,  §§  105,  112),  a  conviction  may  be 
had  on  proof  that  the  defendant,  "on  a  few  several  occasions,  sold  case  whiskey  in 
quantities  less  than  one  quart,"  and  that  he  had  no  license. 
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2.  Liability  of  partners  and  partnership  for  violation  of  revenue  laws.  —  Where  two 
persons  arc  jointly  indicted  for  carrying  on  the  business  of  retailing  spirituous 
liquors  without  a  license,  a  joint  fine  may  be  assessed  against  them,  if  they  acted 
as  a  firm  in  carrying  on  the  business,  or  a  separate  fine  against  each,  if  they  acted 
individually. 

3.  Conviction  for  retailing  spirituous  liquors,  under  indictment  for  violation  of  rev- 
enue law.  —  Under  an  indictment  for  carrying  on  the  business  of  retailing  spirit- 
uous liquors  without  a  license,  in  violation  of  the  provisions  of  the  revenue  law  of 
1868,  a  conviction  may  be  sustained  for  retailing  without  a  license,  under  section 
3618  of  the  Revised  Code.1 

From  the  Circuit  Court  of  Dale. 

Tried  before  the  Hon.  J.  McCaleb  Wiley. 

F.  M.  Wood  and  John  D.  Roquemore,  for  the  defend- 
ants. 

Ben.  Gardner,  Attorney  General,  for  the  State. 

PETERS,  C.  J.  —  The  indictment  in  this  case  contained 
two  counts.  The  first  count  charged,  that  the  defendants  in 
the  court  below,  as  retail  dealers  in  vinous  or  spirituous  liquors, 
did  unlawfully  evade,  or  attempt  to  evade,  a  compliance  with 

1  The  following  are  the  head-notes  of  this  case,  as  prepared  by  Chief  Justice 
Peters,  and  heretofore  published :  — 

"  1.  An  indictment  for  retailing,  under  the  4th  clause  of  the  112th  section  of  the 
revenue  law  of  1868,  may  be  sustained  on  evidence  that  the  defendants  sold  whiskey, 
or  other  spirituous  liquors,  within  the  time  alleged  in  the  indictment,  in  quantities 
less  than  a  quart,  without  a  license.  Acts  1868,  p.  329,  §  105;  lb.  331,  §  112, 
cl.  4. 

"  2.  The  fine  in  such  a  case  is  double  the  price  of  the  license.  Rev.  Code, 
§  3652. 

"  3.  On  such  an  indictment  for  a  violation  of  the  revenue  law,  the  defendants 
may  also  be  found  guilty  of  any  offence  which  is  necessarily  included  in  the  one 
charged.     Rev.  Code,  §  4199. 

"  4.  This  would  justify  a  conviction  under  section  3618  of  the  Revised  Code,  for 
retailing  without  license  ;  and  such  a  conviction  will  be  sustained,  if  the  fine  is  not 
more  than  five  hundred  dollars." 

The  principle  stated  in  the  second  of  these  head-notes,  as  applicable  to  this  case, 
is  incorrect.  The  indictment  was  founded  on  the  revenue  law  of  1868,  the  111th 
section  of  which  is  in  these  words  :  "  Be  it  further  enacted,  That  any  person  who, 
after  the  third  Monday  in  March  in  1869,  shall  be  engaged  in,  or  carry  on,  any 
business  or  profession,  or  do  any  act,  for  the  doing,  prosecuting,  or  carrying  on  of 
which  a  license  is  by  law  required  to  be  taken  out,  without  having  paid  for  and 
taken  out  such  license,  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be 
fined  three  times  the  amount  of  such  license;  and  may  be  confined  in  the  county 
jail,  not  exceeding  one  year,  at  the  discretion  of  the  court."     Sess.  Acts  1868, 

{>.  330,  §  111.  Under  this  section,  which  certainly  repeals  section  3652  of  the 
ievised  Code,  the  amount  of  the  fine  assessed  against  the  defendants  was  correct, 
without  reference  to  section  3618  of  the  Revised  Code.  Besides,  the  last  (136th) 
section  of  the  revenue  law  of  1868  expressly  repeals  "  all  laws  or  parts  of  laws,  of 
a  general  or  special  character,  except  those  enacted  for  municipal  purposes,  upon 
the  subject  of  taxation  in  this  State." 

Moreover,  on  the  authority  of  the  case  of  Harris  v.  The  State,  at  the  present 
term  (ante,  p.  127),  the  indictment  was  fatally  defective,  because  it  did  not  aver  the 
place  at  which  the  business  was  carried  on. 

As  no  brief  has  come  to  the  hands  of  the  reporter,  he  cannot  tell  whether  the 
attention  of  the  court  was  specially  directed  to  these  points  ;  and  he  adds  this  note, 
lest  the  opinion  may  mislead.  —  Rep. 
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the  revenue  laws  of  the  State.  Under  this  count,  the  court 
below  charged  the  jury,  that  the  evidence  was  insufficient  to 
convict.  This  count  need  not,  therefore,  be  further  noticed. 
The  second  count,  on  which  the  defendants  below  were  con- 
victed, was  in  these  words,  omitting  the  term  of  the  court : 
"  The  grand  jury  further  charge,  that,  before  the  finding  of 
this  indictment,  James  Lemons  and  John  F.  Martin  did,  after 
the  1st  day  of  January,  1873,  aforesaid,  carry  on,  or  engage  in 
carrying  on,  the  business  of  retail  dealers  in  vinous  or  spirit- 
uous liquors,  without  having  paid  for  and  taken  out  a,  license 
as  such  retail  dealers  in  vinous  or  spirituous  liquors  in  said 
county,  and  contrary  to  law ;  against  the  peace  and  dignity  of 
the  State  of  Alabama." 

The  acts  above  charged  constitute  an  offence,  which  sub- 
jects the  party  or  parties  committing  them,  if  found  guilty,  to 
punishment.  Section  105  of  the  "  act  to  establish  revenue 
laws  for  the  State  of  Alabama,"  approved  December  31,  1868, 
declares,  "  That  it  shall  be  unlawful  for  any  person,  firm,  com- 
pany, or  corporation,  to  engage  in  or  carry  on  any  business  or 
profession  hereinafter  mentioned,  without  first  having  paid  for 
and  taken  out  a  license  therefor,  in  the  manner  hereinafter 
provided."  Acts  1868,  pp.  297,  329,  §  105.  The  112th  sec- 
tion of  the  same  act  then  prescribes  the  prices  of  licenses  and 
the  businesses  and  professions  in  which  they  shall  be  required. 
The  4th  clause  of  this  section  prescribes,  "  For  retailers  in 
spirituous,  vinous,  or  malt  liquors,  on  any  steamboat  or  water- 
craft,  one  hundred  and  seventy-five  dollars ;  in  any  place  not 
in  an  incorporated  city,  town,  or  village,  fifty  dollars ;  in  any 
incorporated  city,  town,  or  village,  of  more  than  one  thousand, 
and  less  than  five  thousand  inhabitants,  seventy-five  dollars ; 
in  any  city  of  over  five  thousand  inhabitants,  two  hundred 
dollars.  Any  person  who  shall  sell  or  dispose  of  spirituous, 
vinous,  or  malt  liquors,  in  any  quantity  less  than  one  quart, 
shall  be  deemed  a  retail  dealer."  Acts,  supra,  p.  331,  §  112, 
clause  4. 

The  admitted  evidence  in  this  case,  as  set  out  in  the  bill  of 
exceptions,  which  consists  of  agreed  facts,  is  in  these  words : 
"  That  within  the  time  covered  by  the  indictment,  and  in  said 
county,  the  defendants  sold,  on  a  few  several  occasions,  case 
whiskey  in  quantities  less  than  one  quart ;  that  defendants, 
during  the  time,  were  merchants  and  partners  in  said  county, 
doing  the  business  of  general  merchandising  at  Barnes'  Cross 
Roads  ;  "  "  that  defendants  had  no  license."  This  was  clearly 
a  violation  of  the  statute  above  quoted.  The  court  so  charged. 
There  was  no  error  in  this. 

Upon  this  charge,  the  defendants  were  found  guilty  by  the 
jury,  and  a  fine  was  assessed  against  them  for  one  hundred  and 
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fifty  dollars ;  and  judgment  was  rendered  against  them  jointly, 
for  this  amount.  The  offence  charged  in  this  indictment  is  a 
misdemeanor,  and  the  fine  is  fixed  by  law  at  double  the  amount 
of  the  required  license.  Rev.  Code,  §  3652.  The  retailing 
charged  was  at  "  Barnes'  Cross  Roads."  It  does  not  appear 
that  this  was  an  incorporated  city,  town,  or  village:  If  the 
offence  is  committed  in  any  place  not  in  an  incorporated  city, 
town,  or  village,  then  fifty  dollars  is  the  price  of  the  license. 
The  defendants  should  have  been  fined  double  this  sum,  that 
is,  one  hundred  dollars  ;  jointly,  if  they  sold  the  spirits  as  a 
firm  composed  of  themselves  as  partners  ;  or  one  hundred  dol- 
lars each,  if  they  sold  the  spirits  as  the  individual  members  of 
a  partnership,  and  not  as  a  firm.  A  firm  can  take  out  the 
license,  and  the  members  of  the  firm,  as  partners,  may  be 
jointly  found  guilty,  and  fined  jointly,  if  they  act  in  that 
capacity.  The  jury  can  only  impose  such  fine  as  the  law 
directs.  For  this  reason,  a  conviction  under  the  clause  of  the 
act  above  quoted  must  be  governed  as  to  the  fine  imposed 
under  that  act. 

But,  in  this  prosecution,  it  appears  that  the  retailing  was  in 
quantities  less -than  a  quart,  without  a  license.  This  is  an 
offence  under  section  3618  of  the  Revised  Code,  which  is  nec- 
essarily included  in  that  which  is  here  charged.  On  conviction 
for  such  a  violation  of  the  criminal  law,  a  fine  may  be  imposed 
of  not  less  than  fifty  nor  more  than  five  hundred  dollars. 
Rev.  Code,  §§  4199,  3618.  Then,  the  fine  imposed  is  not  im- 
proper under  the  included  offence. 

The  judgment  is,  therefore,  affirmed. 


Higginbotham  v.  The  State- 

Indictment  for  Statutory  Assault,  having  Pistol  to  intimidate. 

Sufficiency  of  indictment,  after  verdict.  —  An  indictment  founded  on  section  3672 
of  the  Revised  Code,  which  charges  that  the  defendants  "  did  assault  and  beat  A. 
B.  with  a  rope,  stick,  or  whip,  having  in  their  possession  at  the  time  a  pistol,  with 
the  intent  to  intimidate  the  said  A.  B.,  and  prevent  him  from  defending  himself," 
although  it  may  not  sufficiently  charge  the  statutory  offence,  is  nevertheless  suffi- 
cient, after  verdict,  to  support  a  conviction  for  an  assault  and  battery. 

From  the  Circuit  Court  of  Blount. 
Tried  before  the  Hon.  W.  J.  HARALSON. 

Hamill,  Palmer  &  Dickinson,  for  the  prisoners. 

Ben.  Gardner,  Attorney  General,  for  the  State. 
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B.  P.  SAFFOLD,  J.  —  The  appellants  were  convicted,  and 
fined  $125  each,  on  their  plea  of  not  guilty,  to  an  indictment 
charging  that  they  "  did  assault  and  beat  Edmund  Bruster, 
with  a  rope,  stick,  or  whip,  having  in  their  possession  at  the 
time  a  pistol,  with  the  intent  to  intimidate  the  said  Edmund 
Bruster,  and  prevent  him  from  defending  himself,"  &c.  They 
moved  in  arrest  of  judgment :  1st,  that  the  indictment  did  not 
charge  any  offence  known  to  the  law ;  2d,  that  it  did  not  con- 
tain the  word  "  cowhide,"  as  required  by  statute ;  3d,  that  it 
did  not  pursue,  either  substantially  or  literally,  the  words  of 
the  statute.  The  motion  was  overruled.  The  errors  assigned 
are :  1st,  the  overruling  of  the  motion  in  arrest  of  judgment ; 
2d,  the  passing  of  sentence  against  the  appellants. 

No  evidence  is  set  out,  and  no  objection  to  any  of  the  pro- 
ceedings before  verdict  appears  to  have  been  taken.  The  point 
of  objection  to  the  judgment  is,  that  the  appellants  were  at- 
tempted to  be  indicted  under  R.  C.  §  3672,  and  that  the  indict- 
ment, otherwise  correct,  is  vitiated  by  the  insertion  of  the  word 
"rope,"  which  is  not  in  the  statute.  Whether  the  objection 
would  be  well  taken,  or  not,  to  a  conviction  for  the  offence  de- 
clared in  R.  C.  §  3672,  we  cannot  reverse  this  .judgment,  if  the 
indictment  charges  any  offence  to  which  it  is  applicable.  1 
Bishop's  Crim.  Proc.  §§  860,  861.  An  indictment  is  sufficient 
which  states  the  facts  constituting  the  crime,  in  ordinary  and 
concise  language,  in  such  a  manner  as  to  enable  a  person  of 
common  understanding  to  know  what  is  intended,  and  with  that 
degree  of  certainty  which  will  enable  the  court,  on  conviction, 
to  pronounce  the  proper  judgment.  R.  C.  §  4112.  That  "A. 
B.  assaulted  and  beat  C.  D.,"  is  an  averment  of  an  assault  and 
battery.  Thompson  v.  State,  25  Ala.  41.  When  circumstances 
of  aggravation,  such  as  the  use  of  a  weapon,  or  some  special  evil 
intent,  are  added,  it  is  not  objectionable  on  the  ground  of  du- 
plicity.    2  Bishop's  Crim.  Proc.  §  72. 

In  this  case,  the  indictment  charges  an  assault  and  battery, 
and  the  sentence  is  consistent  with  that  offence.  There  is  noth- 
ing of  record  from  which  we  can  infer  that  the  charge  as  made 
was  not  proved.     Robin  v.  State,  40  Ala.  72. 

The  judgment  is  affirmed. 


Carson  v.  The  State. 

Indictment  for  Murder. 

1.  Competency  of  juror,  as  affected  by  belief  of  defendant's  guilt A  person  called 

as  a  juror  in  a  criminal  case,  who  states  "  that  he  believed  the  defendant  guilty  from 
what  he  had  heard,  but,  if  the  evidence  should  show  him  to  be  innocent,  his  belief 
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would  not  bias  his  verdict,  and  he  would  do  what  was  right"  (Rev.  Code,  §  4180), 
is  competent  as  a  juror. 

2.  Evidence  of  character.  —  The  rule  of  law  is  settled  in  this  State,  that  evidence 
of  good  character  is  admissible  for  the  defendant  in  a  criminal  case,  not  only 
where  a  doubt  exists  on  the  other  proof,  but  to  generate  a  doubt  of  his  guilt. 

3.  Giving  charge  as  asked.  —  The  statute  requiring  a  charge  asked,  if  it  asserts  a 
correct  legal  proposition,  "  to  be  given  in  the  terms  in  which  it  is  written"  (Rev. 
Code,  §  2756),  is  imperative;  and  the  refusal  to  give  it  is  an  error,  for  which  the 
judgment  will  be  reversed,  although  the  court  gave  another  charge  asserting  sub- 
stantially the  same  legal  proposition. 

From  the  Criminal  Court  of  Butler. 

Tried  before  the  Hon.  W.  H.  Crenshaw. 

The  defendant  in  this  case  was  indicted,  jointly  with  Robert 
Hudson  and  Clarissa  Patton,  for  the  murder  of  Joseph  Taylor ; 
was  tried  separately,  on  issue  joined  on  the  plea  of  not  guilty, 
convicted  of  murder  in  the  first  degree,  and  sentenced  to  be 
hanged.  "  During  the  organization  of  the  jury,"  as  the  bill  of 
exceptions  states,  "one  W.  W.  Wilkinson,  who  had  been  reg- 
ularly summoned  and  drawn  as  a  juror,  being  asked  by  the 
court,  whether  he  had  a  fixed  opinion  as  to  the  guilt  or  inno- 
cence of  the  defendant,  replied,  '  that  he  believed  him  to  be 
guilty  from  what  he  had  heard.'  The  court  again  propounded 
the  same  question,  and  further  asked  said  juror,  '  if  the  evi- 
dence should  turn  out  not  to  be  as  he  had  heard,  and  should 
show  the  defendant  to  be  an  innocent  man,  would  his  belief 
then  bias  his  verdict? '  to  which  the  juror  replied,  '  that  if  the 
evidence  should  show  the  defendant  to  be  innocent,  his  belief 
would  not  bias  his  verdict,  and  he  would  do  what  was  right.' 
The  defendant  thereupon  objected  to  said  juror  as  incompe- 
tent, but  the  court  overruled  the  objection,  and  the  defendant 
excepted."  The  said  Wilkinson  was  afterwards  peremptorily 
challenged  by  the  defendant,  and  the  jury  was  completed  before 
the  defendant  had  exhausted  his  peremptory  challenges. 

On  the  trial,  as  the  bill  of  exceptions  further  shows,  the  de- 
fendant adduced  evidence  of  his  good  character ;  and  the  court 
charged  the  jury,  in  reference  to  this  evidence,  "that  good 
character,  when  proved,  was  a  good  thing,  and  that  they  might 
look  to  the  good  character  of  the  defendant  in  this  case,  as 
proved,  as  independent  testimony  to  generate  such  a  doubt  as 
would  authorize  them  to  acquit,  when,  without  it,  they  would 
be  compelled  to  convict."  The  defendant  afterwards  requested 
the  following  charge  :  "  Good  character,  if  proved,  may  some- 
times have  the  effect  to  generate  such  a  doubt  as  would  author- 
ize an  acquittal,  even  when  the  jury  would  otherwise  have  en- 
tertained no  doubt ;  and  whether  such  proof  is  to  have  such 
effect,  in  any  case,  is  a  matter  entirely  for  the  jury."  The 
court  refused  to  give  this  charge,  and  the  defendant  excepted 
to  its  refusal. 

The  overruling  of  the  defendant's  objection  to  the  compe- 
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tency  of  Wilkinson  as  a  juror,  the  refusal  of  the  charge 
asked,  and  other  matters  which  require  no  particular  notice, 
are  now  assigned  as  error. 

Herbert  &  Buell  and  Ossian  Posey,  for  the  prisoner. 

Ben.  Gardner,  Attorney  General,  for  the  State. 

BRICKELL,  J.  —  The  law  excludes  from  the  jury  all  who 
can  be  said  to  have  prejudged  the  issue  they  are  required  to 
try,  or  who  hold  opinions  as  to  the  matters  in  issue  which  dis- 
qualify them  from  rendering  the  verdict  the  law  demands ;  a 
verdict  not  founded  on  preconceived  opinions,  or  partiality  for 
or  prejudice  against  the  accused,  but  a  verdict  according  to  the 
evidence  delivered  on  the  trial.  At  common  law,  there  was 
much  diversity  of  opinion,  as  to  the  inquiries  proper  to  be 
made  of  one  Called  as  a  juror,  to  ascertain  whether  he  had  pre- 
judged the  issue,  or  was  disqualified  because  of  opinions  formed 
or  expressed  as  to  the  matter  in  issue  ;  nor  were  the  authori- 
ties uniform  in  determining  the  character  of  the  opinion  which 
would  exclude  a  juror  —  whether  it  should  have  been  formed 
on  a  knowledge  of  the  facts,  and  how  that  knowledge  was  de- 
rived. At  common  law,  this  cause  of  challenge  could  become 
a  collateral  issue  in  a  criminal  case,  proved  or  disproved  by 
other  evidence  than  the  testimony  of  the  proposed  juror,  and 
the  fact  ascertained  under  the  charge  of  the  court,  by  triers 
summoned  for  that  purpose.  Our  statute  (Rev.  Code,  §§ 
4180-81)  is  designed  to  establish  a  certain  and  uniform  rule 
for  ascertaining  whether  the  proposed  juror  is  or  is  not  subject 
to  exception,  because  of  the  opinions  entertained  by  him,  and 
to  avoid  the  delays  incident  to  the  trial  of  a  collateral  issue  to 
determine  that  question.  Therefore,  the  juror  is  only  required 
to  answer,  whether  he  has  a  fixed  opinion  as  to  the  guilt  or 
innocence  of  the  defendant,  which  would  bias  his  verdict.  The 
question  is  addressed,  and  the  answer  is  left  to  his  sworn  con- 
science. No  matter  whether  the  opinion  has  or  has  not  been 
expressed  ;  no  matter  how  it  was  formed,  —  whether  upon  a 
mere  rumor,  or  upon  a  personal  knowledge  of  the  facts,  or  a 
knowledge  derived  from  those  in  whom  he  has  confidence,  —  if 
it  is  fixed,  and  will  bias  his  verdict,  he  is  incompetent.  If  the 
juror  feels,  and  can  declare  on  his  oath,  that,  though  he  has  an 
opinion,  that  opinion  is  not  fixed ;  that  it  can  be  changed  by 
evidence ;  that  it  will  not  bias  his  verdict,  which  must  be 
founded  alone  on  the  evidence ;  such  opinion  does  not  dis- 
qualify him.  The  existence,  or  non-existence,  of  this  cause 
of  challenge,  is  shown  alone  by  the  evidence  of  the  juror. 
Doubtless,  if  a  juror  who  has  a  disqualifying  opinion  should 
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falsely  declare  that  he  has  not,  and  thus  procure  admission 
into  the  jury-box,  with  a  view  to  the  defendant's  conviction, 
the  court  would,  on  a  proper  application,  supported  by  proper 
evidence,  set  aside  the  verdict  against  the  defendant,  and  grant 
a  new  trial. 

Our  statute  has  relieved  us  from  the  many  objections  to  ju- 
rors, sometimes  seemingly  narrow,  if  not  captious,  which  are 
made  and  forced  upon  judicial  decision,  in  the  absence  of  such 
statutes,  and  which  often  embarrass  rather  than  promote  the 
impartial  administration  of  the  criminal  law.  The  juror  in 
this  case  answered  substantially,  if  not  categorically,  that  he 
had  not  a  fixed  opinion  which  would  bias  his  verdict ;  that  he 
believed  the  defendant  guilty  from  what  he  had  heard,  but,  if 
the  evidence  showed  him  to  be  innocent,  his  belief  would  not 
bias  his  verdict,  and  he  would  do  what  was  right.  Under  our 
statute,  a  belief,  or  opinion,  does  not  disqualify.  There  must 
be  a  fixed  opinion,  which  would  bias  the  verdict.  An  opinion 
subject  to  be  changed  by  the  evidence,  which  would  not  affect 
the  verdict,  unless  the  evidence  corresponded  to  the  facts  upon 
which  the  opinion  was  founded,  does  not  disqualify.  The 
juror  declared  himself  competent,  when  he  declared  that, 
though  he  believed  the  defendant  guilty  on  mere  hearsay,  yet, 
if  the  evidence  showed  him  to  be  innocent,  this  belief  would  be 
dissipated,  would  not  bias  his  verdict,  and  he  would  do  what 
was  right. 

Nor  can  it  be  justly  argued,  that  the  condition  of  the  juror's 
mind  was  such  as  to  require  the  defendant  to  show  his  inno- 
cence, in  order  to  change  the  belief  of  the  juror.  Suppose  the 
accused  is  put  on  his  trial,  and  no  criminating  evidence  is 
offered  against  him,  is  it  fair  to  presume,  from  the  answer  of 
the  juror,  that  he  would  then  have  substituted  his  belief  in  the 
place  of  the  evidence  of  guilt  which  the  State  had  not  given, 
and  insist  on  a  verdict  of  guilty,  in  opposition  to  the  charge  of 
the  court,  that  the  legal  presumption  of  the  innocence  of  the 
accused  entitled  him  to  a  verdict  of  acquittal.  Or  suppose 
that  evidence  was  offered,  but  not  of  that  clear  and  convincing 
nature  required  by  law  to  countervail  the  legal  presumption  of 
innocence ;  can  it  be  fairly  supposed  that,  under  the  instruc- 
tions the  jury  would  have  received  from  the  court,  the  juror 
would  have  permitted  his  belief,  founded  on  hearsay,  to  sup- 
ply the  deficiencies  of  the  evidence?  Again,  in  legal  con- 
templation, a  person  accused  of  crime  is  shown  to  be  innocent, 
when  the  evidence  of  the  prosecution  does  not  establish  his 
guilt  beyond  a  reasonable  doubt ;  therefore,  an  accused  person 
may  be  shown  to  be  innocent  without  the  introduction  of  any 
evidence  by  him ;  and  we  cannot  deem  it  fair  to  infer,  from  the 
answer  of  the  juror,  that  he  required  the  defendant  by  evi- 
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dence  to  show  his  innocence  in  order  to  relieve  him  from  the 
belief  of  guilt  entertained  by  the  juror  from  what  he  had 
heard.  We  cannot  say  that  the  court  erred  in  holding  the 
juror  competent. 

2.  It  is  the  settled  law  of  this  State,  that  in  all  criminal  pros- 
ecutions, whether  for  a  felony  or  a  misdemeanor,  the  accused 
may  offer  evidence  of  his  previous  good  character,  not  only 
where  a  doubt  exists  on  the  other  proof,  but  even  to  generate 
a  doubt  of  his  guilt.  Felix  v.  The  State,  18  Ala.  720  ;  Harri- 
son v.  The  State,  37  Ala.  154 ;  Dupree  v.  The  State,  33  Ala. 
380 ;  Rail  v.  The  State,  40  Ala.  698.  The  charge  given  by 
the  court,  and  the  charge  asked  and  refused,  in  effect  assert 
the  same  legal  proposition.  Each  accords  to  evidence  of  good 
character  the  same  force  and  influence.  Each  directs  the  at- 
tention of  the  jury  to  it,  as  a  fact  capable  of  generating  a  rea- 
sonable doubt  of  the  guilt  of  the  accused,  though,  without  it, 
the  evidence  established  his  guilt.  Each  properly  left  it  to  the 
jury  to  determine  the  influence  they  believed  the  good  charac- 
ter should  exert.  Uninfluenced  by  the  statute,  we  should  be 
compelled  to  declare  that  the  refusal  of  the  charge  did  not  in- 
jure the  defendant,  as  the  court  had  already  given  it. 

3.  But  the  statute  imperatively  requires,  that  a  charge  to  the 
jury  which  asserts  a  correct  legal  proposition,  and  which  is  not 
abstract,  must  be  given  in  the  terms  in  which  it  is  asked. 
Rev.  Code,  §  2756.  The  construction  given  to  this  statute  by 
this  court  is,  that  the  doctrine  of  error  without  injury  cannot 
be  applied  to  the  refusal  of  such  a  charge,  although  the  legal 
proposition  asserted  in  it  was  substantially  embraced  in  a  pre- 
vious charge  of  the  court.  Polly  y.  Me  Call,  37  Ala.  20.  The 
statute  confers  on  the  party  an  absolute,  unqualified  right  to  a 
charge  which  asserts  a  correct  legal  proposition,  and  which  is 
applicable  to  the  evidence,  in  the  terms  in  which  he  may  frame 
it.  The  right  is  placed  beyond  judicial  control  and  denial. 
In  refusing  this  charge,  we  are  compelled  to  declare  that  the 
court  erred. 

As  this  error  operates  a  reversal  of  the  case,  we  decline  to 
consider  other  matters  insisted  on  by  counsel,  which  can  hardly 
arise  on  another  trial. 

The  judgment  is  reversed,  and  the  cause  remanded.  The 
prisoner  will  remain  in  custody  until  discharged  by  due  course 
of  law. 
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Du  Bois  v.  The  State. 

Indictment  for  Larceny  from  the  Person. 

T  1 .  Larceny  from  the  person ;  sufficiency  of  indictment  in  description  of  stolen  prop- 
erty. —  An  indictment  for  larceny  from  the  person  (Kev.  Code,  §  3707),  which  al- 
leges the  felonious  taking  from  the  person  of  W.  E.  B.  of  "  one  pocket-book,  con- 
taining fifty  dollars  in  national  currency  of  the  United  States,  the  exact  denomina- 
tion of  which  is  to  the  grand  jury  unknown,"  and  several  "notes  "on  persons 
whose  names  are  mentioned, with  the  amount  of  each,  "of  the  value  of  more  than 
fifty  dollars,  the  personal  property  of  W.  E.  B.,"  contains  a  sufficient  description  of 
the  stolen  property. 

1.  Same;  evidence  of  value  of  the  stolen  "notes."  —  Under  such  an  indictment,  the 
prosecution  may  prove  the  value  of  the  "notes"  alleged  to  have  been  stolen,  as  a 
fact  necessary  to  fix  the  grade  of  the  offence. 

3.  Charge  misleading  jury,  based  on  facts  supposed  but  not  proved.  —  A  charge 
to  the  jury  in  a  criminal  case,  instructing  them  that,  if  they  "  can  account  for  the 
loss  of  the  "  articles  alleged  to  have  been  stolen  by  the  defendant, "  on  any  hy- 
pothesis consistent  with  the  defendant's  innocence, —  as,  for  instance  if  the  prosecu- 
tor left  it "  in  a  specified  place,  "  or  some  other  person  than  the  defendant  took  it, — 
then  they  must  find  him  not  guilty,"  is  calculated  to  mislead  the  jury,  as  author- 
izing them  to  indulge  in  supposition  of  facts  not  proved. 

4.  Sufficiency  of  verdict.  —  Where  the  value  of  the  stolen  property  is  alleged  in 
the  indictment,  a  verdict  of  "guilty  as  charged  in  the  indictment"  is  sufficient, 
and  it  is  not  necessary  that  it  should  assess  the  value  of  each  article  of  the  stolen 
property. 

From  the  Criminal  Court  of  Dallas. 
Tried  before  the  Hon.  Geo.  H.  Ceaig. 

Jasper  N.  Haney,  for  the  prisoner. 

Ben.  Gardner,  Attorney  General,  for  the  State. 

PETERS,  C.  J.  —  The  prosecution  in  this  case  is  founded 
on  section  3707  of  the  Revised  Code,  which  provides,  that "  any 
person,  who  steals  any  personal  property  ....  from  the  per- 
son of  another,  must,  on  conviction,  if  the  property  stolen  ex- 
ceeds fifty  dollars  in  value,  be  punished  as  if  he  were  guilty  of 
grand  larceny."  Rev.  Code,  §  3707.  The  offence  alleged  in 
the  indictment  is  in  these  words :  "  The  grand  jury  of  said 
county  charge,  that,  before  the  finding  of  this  indictment,  James 
Du  Bois  feloniously  took  and  carried  away,  from  the  person  of 
William  E.  Beard,  one  pocket-bock,  containing  fifty  dollars  in 
national  currency  of  the  United  States,  the  exact  denomination 
of  which  is  to  the  grand  jury  unknown,  one  note  on  F.  Con- 
noley,  for  two  hundred  dollars,  one  note  on  W.  P.  Rushing,  for 
two  hundred  and  twenty-two  dollars,  one  note  on  Orr  &  Bonner, 
for  two  hundred  and  seven  dollars,  two  notes  on  W.  G.  Ran- 
dall, for  five  hundred  dollars  each,  of  the  value  of  more  than  fifty 
dollars, the  personal  property  of  William  E.  Beard;  against  the 
peace  and  dignity  of  the  State  of  Alabama.  "     To  the  charge 
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thus  made  the  defendant  in  the  court  below  demurred,  and  his 
demurrer  was  overruled.     This  he  now  insists  was  error. 

The  indictment  is  in  the  form  given  in  the  Code.  It  de- 
scribes with  sufficient  certainty  and  precision  the  felonious  tak- 
ing of  the  property  stolen  from  the  person  of  the  owner,  and 
the  articles  themselves,  and  their  value.  This  is  sufficient  to 
give  the  accused  notice  of  all  the  facts  necessary  to  constitute 
the  offence  charged.  The  objection  that  the  "  notes  "  stolen 
with  the  pocket-book  are  not  "personal  property"  is  a  mis- 
apprehension of  the  definition  given  in  the  Code  of  such  prop- 
erty. It  is  this :  "  The  words  '  personal  property '  include 
money,  goods,  chattels,  things  in  action,  and  evidences  of  debts, 
deeds,  and  conveyances.  "  Rev.  Code,  §  3.  The  word  "  notes  " 
is  used  in  the  sense  of  "  promissory  notes  "  in  section  1837  of 
the  Revised  Code,  and  this  is  frequent  in  the  language  of  judi- 
cial tribunals.  Besides,  the  description  added  to  this  word  in 
the  indictment  shows  that  the  papers  referred  to  were  instru- 
ments securing  the  payment  of  definite  sums  of  money.  The 
defendant  could  not  be  misled  by  it.  The  demurrer  was  prop- 
erly overruled. 

2.  The  objection  to  the  evidence  of  the  value  of  the  notes 
was  properly  disallowed.  This  was  necessary  to  fix  the  grade 
of  the  offence,  and'the  punishment  to  be  inflicted.  It  was  one  of 
the  constituents  of  the  crime.  Rev.  Code,  §  3707.  There  is  no 
substance,  then,  in  this  assignment  of  error.      It  cannot  avail. 

3.  Another  error  is  founded  on  the  charge  asked  by  the  de- 
fendant in  writing  and  refused.  It  is  in  these  words  :  "  If  the 
jury  can  account  for  the  loss  of  the  pocket-book  mentioned  in 
the  indictment  on  any  other  hypothesis  consistent  with  defend- 
ant's innocence  —  as  for  instance,  if  Mr.  Beard  may  have  left 
his  pocket-book  where  he  bought  his  railroad  ticket,  or  if  some 
person  not  the  defendant  took  it — then  the  jury  must  find  him 
not  guilty. "  This  charge  was  well  calculated  to  mislead  the 
jury.  An  "hypothesis  "  is  a  mere  supposition.  The  jury  can- 
not "  account "  for  the  innocence  of  the  accused,  by  supposing 
that  the  pocket-book  was  left  at  the  place  where  the  railroad 
ticket  was  bought,  or  by  supposing  that  some  other  person  than 
the  defendant  took  it.  The  facts  proven  must  show  that  one  or 
the  other  of  these  things  actually  occurred,  and  the  verdict  must 
be  founded  on  these  facts,  and  not  on  a  supposition.  This 
is  not  the  effect  and  purport  of  the  charge.  It  was,  therefore, 
incorrect,  and  properly  refused.  McAlpine  v.  The  State,  47 
Ala.  821. 

4.  The  indictment  charges  that  all  the  property  stolen  was 
worth  more  than  fifty  dollars.  The  jury  find  the  defendant 
"  guilty  as  charged  in  the  indictment ; "  that  is,  that  the  defend- 
ant had  stolen  property  worth  more  than  fifty  dollars.    This  was 
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sufficient  to  justify  a  judgment  of  conviction  on  the  charge  al- 
leged in  the  indictment.  Jones  v.  The  State,  13  Ala.  153. 
The  failure  of  the  jury  to  assess  the  value  of  each  article  of 
property  stolen,  was  no  injury  to  the  defendant.  It  was,  there- 
fore, not  error. 

There  is  no  error  in  the  proceedings  and  judgment  in  the 
court  below,  and  it  is  accordingly  affirmed. 


Jackson  v.  The  State. 

Indictment  against  Agent  of  Foreign  Insurance  Company,  for  Viola- 
lation  of  Revenue  Law. 

Agency  of  foreign  insurance  company  ;  when  revenue  license  is  necessary.  — 
The  agent  of  a  foreign  insurance  company,  who  keeps  his  office  in  West  Point, 
Georgia,  and  there  transacts  his  business,  is  not  required  to  take  out  a  license 
under  the  revenue  law  of  1868  (Sess.  Acts  1868,  p.  330,  §  107),  because  he  issues 
policies  on  houses  located  in  Alabama  ;  nor  is  a  single  act  of  examining  one  house 
in  this  State,  with  a  view  to  its  insurance,  sufficient  to  bring  him  within  the  provi- 
sions of  said  law,  although  a  personal  canvassing  in  this  State  for  applications  for 
insurance  might  subject  him  to  its  penalties. 

From  the  Circuit  Court  of  Chambers. 
Tried  before  the  Hon.  L.  B.  Strange. 

J.  J.  Robinson,  for  the  defendant. 

Ben.  Gardner,  Attorney  General,  for  the  State. 

B.  F.  SAFFOLD,  J.  —  The  defendant  was  convicted  under 
an  indictment  charging  him  with  carrying  on  the  business  of 
an  agent  of  the  London  &  Liverpool  &  Globe*  Insurance  Com- 
pany, without  license.  The  proof  was,  that  he  issued  two 
policies  on  houses  in  Chambers  county,  Ala.  His  office  was  in 
West  Point,  Georgia,  though  he  lived  in  Chambers  county, 
one  mile  from  West  Point.  In  one  case  the  application  was 
made  out  in  the  office,  and  the  premium  there  paid.  In  the 
other,  the  application  was  made  by  letter,  but  the  defendant 
personally  examined  the  house,  and  forwarded  the  application 
from  his  office,  where  the  premium  was  paid.  The  policy  in 
the  first  case  was  dated  "  West  Point,  Georgia." 

The  revenue  act  of  1868,  §  107,  requires  the  license  to 
specify  the  location  where  the  business  is  to  be  established,  and 
forbids  it  to  be  carried  on  at  any  other  place.  The  insuring  of 
houses  in  Alabama  is  not  subject  to  license,  where  the  insurer 
himself  does  not  come  within  the  jurisdiction  of  the  State.  A 
personal  canvassing  in  the  State  for  applications  for  insurance, 
though  the  agent  had  his  office  in  another  state,  and  there  did 
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the  principal  part  of  the  business,  might,  and  probably  would, 
be  construed  a  carrying  on  of  the  business.  In  this  case,  how- 
ever, the  single  act  of  examining  one  house  cannot  be  so  con- 
sidered. The  charge  of  the  court,  "  If  the  property  upon 
which  the  insurance  was  taken  out  was  situated  in  this  (Cham- 
bers) county,  the  defendant  was  liable  to  take  out  a  license, 
though  his  office  was  in  West  Point,  Georgia,  and  the  applica- 
tion and  insurance  taken  out  there,"  was  incorrect. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Wilcox  v.  The  State. 

Indictment  against  Licensed  Retailer,  for  Suffering  Gaming  in  his 

House. 

1,  Suffering  gaming  on  premises  of  licensed  retailer. —  A  licensed  retailer,  or  the 
proprietor  or  keeper  of  a  house  in  which  spirituous  liquors  are  retailed,  who  would 
relieve  himself  from  criminal  liability  for  suffering  gaming  in  his  house  (Rev.  Code, 
§  3625),  must  do  something  more  than  merely  to  forbid  or  remonstrate  against  the 
playing ;  he  must  use  all  legal  and  peaceable  means  to  prevent  it. 

2.  Same;  criminal  liability  of  agent.  —  An  agent  or  servant,  having  the  superin- 
tendence of  a  house  where  spirituous  liquors  are  retailed,  and  who  suffers  gaming 
on  the  premises  (Rev.  Code,  §  3625),  is  not  relieved  from  criminal  liability,  because 
his  principal  had  knowledge  of  the  gaming,  and  did  not  prevent  it. 

From  the  Circuit  Court  of  Jefferson. 

Tried  before  the  Hon.  W.  S.  Mudd. 

The  defendant  in  this  case  was  indicted,  under  section  3625 
of  the  Revised  Code,  for  suffering  gaming  in  a  house  kept  by 
him,  in  which  spirituous  liquors  were  retailed.  He  reserved 
a  bill  of  exceptions  on  the  trial  to  several  rulings  of  the  court, 
which  are  now  assigned  as  error,  and  which  will  be  readily  un- 
derstood from  the  opinion  of  the  court. 

Porter  &  Martin,  for  the  defendant. 

Ben.  Gardner,  Attorney  General,  for  the  State. 

BRICKELL,  J.  —  The  charge  given  by  the  court  seems  to 
us  free  from  error.  The  fact  was  not  disputed,  that  the  de- 
fendant was  the  keeper  or  superintendent  of  a  "  house  where 
spirituous  liquors  were  sold  or  retailed."  The  evidence  most 
favorable  for  him  is,  that  certain  persons  there,  in  his  pres- 
ence, in  the  night-time,  commenced  playing  at  cards ;  that  he 
forbade  and  remonstrated  against  the  playing,  but  the  players 
continued  until  they  finished  the  game,  when  the  defendant 
directed  all  the  persons  in  the  house  to  leave,  extinguished  the 
lights,  and  closed  his  doors.     The  court  charged  the  jury,  if 
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these   were   the   facts,  the   defendant   was   guilty  under   the 
statute  (R.  C.  §  3625)  under  which  he  was  indicted.     In  this 
opinion  we   concur.     To  constitute  the  offence  denounced  by 
this  statute,  it  is  not  necessary  that  the  proprietor,  keeper,  or 
superintendent  of  the  house  where  spirituous  liquors  are  re- 
tailed, should  assent  to,  or  approve  the  gaming.     It  is  enough 
that  he  tolerates  it,  or  fails  to  use  the  means  necessary  to  pre- 
vent or  hinder  it.    Nor  is  it  necessary  that  he  should  assent  to, 
or  tolerate  the  playing  an  entire  game  at  cards  or  dice.     Any 
playing,  whether  of  an  entire  game  or  part  of  a  game,  or  for  a 
longer  or  shorter  time,  is  within  the  evil  the  statute  intends 
to  suppress.     The  proprietor,  keeper,  or  superintendent  of  a 
house  in  which  spirituous  liquors  are  sold  or  given  away,  who 
would  relieve  himself  from  the  penalty  of  this  statute,  must  do 
something  more  than  merely  to  forbid,  or  remonstrate  against 
the  gaming.     Such  forbidding  and  remonstrance  are  too  easily 
feigned,  and  would  be  too  often  resorted  to  merely  as  a  subter- 
fuge or  an  evasion,  to  be  allowed  as  an  answer  to  a  prosecution 
under  the  statute.     If  it  should  be  allowed,  the  statute  would, 
to  a  great  degree,  become  impotent  to  suppress  the  evil  against 
which  it   is   directed.     The   defendant   could,  when   he  first 
discovered  the  playing,  and  his  commands  and  remonstrances 
were  unheeded,  have  done  that  which  he  waited  until   the 
game  was  finished  to  do,  —  have  extinguished  his  lights,  and 
thereby  hindered  and   prevented   the   gaming.     Not  having 
done  this  until  the  game  was  finished,  he  suffered  the'  playing 
of  cards,  because  he  could  have  legally  and  peaceably  pre- 
vented it ;  and  this  subjects  him  to  the  penalty  of  the  statute. 
2.  In  refusing  the  charge  requested,  the  court  did  not  err. 
If  the  charge  intends  to  assert  the  proposition,  that  an  agent 
or  servant  can  excuse  himself  from  liability  for  an  infraction  of 
the  criminal  law,  because  the  act  was  done  in  the  course  of  his 
servitude  or  agency,  it  is  unsupported  by  authority,  and  by  the 
facts  as  found  in  this  record.     State  v.  Bell,  5  Porter,  361  ; 
Winter  v.  State,  30  Ala.  22.     It  could  not,  so  far  as  this  rec- 
ord discloses,  be  within  the  course  of  the  defendant's  agency  or 
servitude  to  suffer  gaming,  prohibited  by  law,  on  the  premises 
under  his  control.     If  it  was  intended  by  the  charge  to  assert 
the  proposition,  that  because  the  defendant's   principal,  the 
proprietor  of  the  premises,  had  knowledge  of  the  gaming,  and 
made  no  effort  to  prevent  it,  then  the  defendant  would  not 
be  liable,  it  cannot  be  supported.     We  doubt,  if  this  is  what 
was  intended  by  the  charge,  whether  there  is  evidence  in  the 
record   authorizing   it.     But,  if   there  is  such   evidence,  the 
proposition   is    incorrect.     The   proprietor   and   agent   would 
both,  in  the  case  supposed,  be  guilty ;  but  the  guilt  of  the  one 
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would   not   relieve   the   other.     If  a  principal  authorizes   his 
agent  to  violate  the  law,  he  and  the  agent  are  equally  guilty. 

There  is  no  error  in  the  record,  prejudicial  to  the  defendant, 
and  the  judgment  is  affirmed. 


Wood  v.  The  State. 

Indictment  for  Assault  with  Intent  to  Murder. 

Sufficiency  of  indictment.  —  An  indictment  which  charges  that  the  defendants, 
"  unlawfully,  and  with  make  aforethought,  did  assault  A.  B.  with  intent  to  mur- 
der him,"  is  good  as  an  indictment  for  an  assault,  but  not  for  an  assault  with 
intent  to  murder;  and  on  a  verdict  of 'guilty  as  charged  in  the  indictment,'  it  is 
erroneous  to  render  judgment  of  imprisonment  in  the  penitentiary. 

From  the  Circuit  Court  of  Walker.- 

Tried  before  the  Hon.  W.  S.  Mudd. 

The  indictment  in  this  case,  omitting  the  caption,  &c,  was  in 
these  words :  "  The  grand  jury  of  said  county  charge  that,  be- 
fore the  finding  of  this  indictment,  Leonidas  Wood  and  E.  T. 
Wood,  unlawfully,  and  with  maice  aforethought,  did  assault 
Daniel  Grace,  with  intent  to  murder  him."  The  defendants 
jointly  pleaded  "not  guilty  to  said  indictment;"  and  on  this 
plea  issue  was  joined.  The  verdict  of  the  jury  was,  "  We,  the 
jury,  find  the  defendant  Leonidas  AVood  guilty  as  charged  in 
the  indictment;  and  we  find  the  defendant  E.  T.  Wood  guilty 
of  an  assault  and  battery,  and  assess  a  fine  against  him  of  one 
hundred  and  fifty  dollars."  Leonidas  Wood  moved  in  arrest  of 
judgment,  on  account  of  the  insufficiency  of  the  indictment ;  but 
the  court  overruled  his  motion,  and  sentenced  him  to  imprison- 
ment in  the  penitentiary  for  two  years;  and  judgment  was  also 
rendered  against  E.  T.  Wood  in  accordance  with  the  vei'dict. 
Leonidas  Wood  now  assigns  as  error  the  overruling  of  his  motion 
in  arrest,  and  the  judgment  rendered  against  him. 

Thos.  H.  Watts  and  M.  L.  Woods,  for  the  prisoner. 

Ben.  Gardner,  Attorney  General,  for  the  State. 

PETERS,  C.  J.  —  I  have  not  been  able  to  reconcile  the  in- 
dictment set  out  in  the  record  in  this  case  with  any  of  the  forms 
of  indictment  allowed  by  the  Code,  save  that  for  a  simple  as- 
sault, which  is  an  offence  punishable  under  section  3685  of  the 
Revised  Code.  The  words,  "  and  with  maice  aforethought," 
may  be  regarded  as  surplusage  ;  and  the  indictment  would  then 
read :   "  The  grand  jury  of  said  county  charge  that,  before  the 


OF  ALABAMA.  145 

[Gilliam  v.  State.] 

finding  of  this  indictment,  Leonidas  Wood  and  E.  T.  Wood  un- 
lawfully did  assault  Daniel  Grace,  with  intent  to  murder  him." 
This  would  be  sufficient  as  an  indictment  for  an  assault,  which 
is  an  indictable  offence.  Rev.  Code,  §§  3685,  4108-9,  4112, 
4119,  4141-42.  No  doubt,  the  county  solicitor  by  a  slip  of  the 
pen  omitted  the  letter  I  from  the  word  which  he  intended  to 
write,  leaving  it  maice  instead  of  malice ;  but  such  a  mistake 
cannot  be  supplied  by  intendment.  The  word  malice,  or  some 
other  word  or  words  conveying  the  same  meaning,  must  be  used 
in  an  indictment  for  an  assault  with  intent  to  murder.  Rev. 
Code,  809,  Form  No.  14.  If  one  departure  from  the  prescribed 
forms  is  permitted,  another  and  another  will  soon  be  asking  for 
the  same  grace,  until  the  whole  system  will  end  in  an  unintel- 
ligible jumble  of  words  unknown  to  the  law  and  the  purposes 
of  criminal  procedure.  It  is  best  to  hold  to  the  prescribed 
forms.      Via  trita  est  tutissima. 

The  plea  was  "  not  guilty  to  the  said  indictment ;  "  that  is, 
not  guilty  of  an  assault  on  Daniel  Grace.  Leonidas  Wood  was 
found  "  guilty  as  charged  in  said  indictment ; "  that  is,  guilty 
of  an  assault  on  Daniel  Grace ;  for  which  he  was  sentenced  to 
imprisonment  in  the  penitentiary  for  two  years.  This  was 
error.  In  such  a  case,  the  defendant  cannot  be  fined  more  than 
five  hundred  dollars,  and  imprisoned  in  the  county  jail,  or  sen- 
tenced to  hard  labor  for  the  county,  for  not  more  than  six 
months ;  he  cannot  be  imprisoned  in  the  penitentiary,  as  in  a 
case  of  felony. 

The  judgment  is  reversed,  and  the  cause  remanded  for  further 
proceedings  in  conformity  with  law ;  and  the  said  Leonidas 
Wood  will,  in  the  mean  time,  be  held  to  answer  the  charge  in 
the  indictment,  until  discharged  by  due  cause  of  law. 


Gilliam  v.  The   State. 

Indictment  for  Murder. 

Abstract  charge.  —  A  charge  asked,  which  asserts  a  correct  legal  proposition, 
may  nevertheless  be  refused,  if  there  is  no  evidence  to  which  it  is  applicable  ;  but, 
if  there  is  any  evidence  which  will  authorize  the  finding  by  the  jury  of  the  facts 
upon  which  it  is  based,  its  refusal  is  erroneous,  although  the  court  may  have 
deemed  the  witness  unworthy  of  credit,  or  his  statements  incredible. 

From  the  Circuit  Court  of  Fayette,  on  change  of  venue  from 
Tuskaloosa. 

Tried  before  the  Hon.  Wm.  S.  Mudd. 

The  prisoner  in  this  case  was  indicted  for  the  murder  of  Til- 
man  H.  Taylor,  by  shooting  him  with  a  pistol ;  was  convicted 
of  murder  in  the  second  degree,  and  sentenced  to  the  peniten- 

vol.  n.  10 
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tiary  for  the  term  of  twelve  years.  The  matters  here  relied 
on  for  a  reversal  of  the  judgment  are  the  refusals  of  several 
charges  asked  by  the  defendant,  to  which  he  reserved  excep- 
tions, and  which  were  as  follows  :  — 

"1.  If  the  jury  believe,  from  the  evidence,  that  there  existed 
at  the  time  of  the  killing  an  actual  necessity  on  the  part  of  the 
defendant  to  kill  Taylor,  in  order  to  prevent  him  from  inflicting 
on  him  great  bodily  harm,  or  a  reasonable  belief  in  the  mind  of 
the  defendant  that  such  a  necessity  existed,  then  they  must  find 
the  defendant  not  guilty,  unless  they  should  believe  that  the 
defendant  was  in  fault  in  bringing  on  the  difficulty. 

"2.  That  if  the  jury  believed,  from  the  evidence,  that  the 
defendant  had,  at  the  time  of  the  killing,  a  reasonable  appre- 
hension of  great  bodily  harm,  or  personal  violence,  involving 
imminent  peril  to  his  life  or  limb,  he  had  a  right  to  protect 
himself,  even  at  the  expense  of  Taylor's  life,  if  such  protection 
could  not  be  otherwise  secured  ;  and  if  the  defendant,  in  kill- 
ing Taylor,  acted  under  such  reasonable  apprehension,  they 
must  find  him  not  guilty,  unless  they  believed  that  he  was  in 
fault  in  bringing  on  the  difficulty. 

"3.  The  necessity  which  will  justify  the  taking  of  life  need 
not  be  actual,  but  the  circumstances  must  be  such  as  to  impress 
the  mind  of  the  slayer  with  a  reasonable  belief  that  such  ne- 
cessity is  impending ;  and  if  the  defendant,  in  killing  Taylor, 
was  actuated  by  such  reasonable  impression,  then  they  must 
find  him  not  guilty,  unless  they  think  that  he  was  in  fault  in 
bringing  on  the  difficulty. 

"  4.  If  the  jury  believe,  from  the  evidence,  that  when  the 
defendant  said  '#Why  have  you  treated  me  and  my  family  so  ?  ' 
he  intended  to  call  out  an  explanation,  and  wait  for  a  prompt 
response  ;  and  that  the  deceased,  instead  of  a  prompt  response, 
replied,  '  Damn  you,  go  to  shooting,'  at  the  same  time  lifting 
up  his  pistol,  and  attempting  to  shoot,  then  the  defendant  had 
a  right  to  shoot,  and  the  killing  would  be  in  self-defence." 

Van  Hoose  &  Powell,  for  the  prisoner. 

Ben.  Gardner,  Attorney  General,  for  the  State. 

B.  F.  SAFFOLD,  J.  —  Instructions  asked,  like  evidence 
offered,  must  be  relevant  to  the  issue.  If  not  proper  under  the 
evidence,  although  enunciating  the  law  correctly,  they  should 
be  refused  as  abstract.  Charges  are  abstract,  when  they  assert 
propositions  of  law  not  legitimately  arising  out  of  the  testimony 
.itself,  or  the  inferences  deducible  therefrom.  Want  of  a  foun- 
dation in  fact  for  any  one  of  several  connected  propositions  of 
law  will  suffice  to  reject  an  instruction  prayed  for,  although  the 
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remainder  of  its  propositions  of  law  are  clearly  and  correctly 
stated,  and  based  on  uncontro verted  proof.  But  a  charge  is 
never  abstract,  when  there  is  evidence  in  the  case  sufficient,  if 
believed  by  the  jury,  to  afford  a  field  for  the  operation  of  the 
principles  of  law  enunciated  in  the  instructions  asked.  It  is 
the  province  of  the  jury  to  determine  what  credit  they  will 
give  to  witnesses,  especially  where  there  is  conflict  of  testimony. 
However  unworthy  a  witness  may  be,  or  however  incredible 
the  court  may  deem  his  statements,  it  cannot  withdraw  such 
testimony  from  the  jury,  either  directly,  by  excluding  it,  or 
indirectly,  by  refusing  to  guide  the  jury  by  a  statement  of  the 
principles  of  law  growing  out  of  such  evidence,  in  case  the  jury 
did  believe  it. 

Tested  by  these  principles,  the  charges  asked  by  the  appel- 
lant were  not  abstract,  and  the  court  erred  in  refusing  them. 
Testimony  was  delivered  tending  to  show  that  the  deceased, 
armed  with  a  navy  repeating  pistol,  fastened  around  his  waist, 
and  plainly  visible,  and  attended  by  his  brother,  went  to  the 
house  of  the  slayer ;  his  character  was  marked  with  despera- 
tion ;  he  commenced  the  conversation  which  led  to  the  killing ; 
a  few  minutes  before  the  rencounter,  he  felt  on  a  bed,  and 
looked  behind  a  door,  in  appellant's  house,  in  presence  of  his 
daughter,  as  •  if  in  search  of  something  stolen  ;  he  called  to 
appellant  to  come  out,  and  on  being  asked  by  the  latter  why 
he  treated  his  family  so,  he  replied,  "Damn  you,  go  to  shoot- 
ing," at  the  same  time  handling  his  pistol. 

Whether  or  not  the  appellant  acted  prudently  or  properly  in 
taking  his  pistol  and  going  out  of  the  house,  under  the  circum- 
stances disclosed  in  the  bill  of  exceptions,  is  not  decisive  of 
his  plea  of  self-defence.  The  jury,  if  they  believed  the  testi- 
mony introduced  by  the  defence,  might  have  found  that  his 
conduct,  in  doing  so,  was  free  from  design  to  harm  the  deceased, 
and  was  precautionary  only  in  an  interview  forced  upon  him, 
on  his  own  premises,  by  a  desperate  man,  who  had  just  insulted 
his  family.  If,  in  addition,  they  believed,  as  the  same  evidence 
tended  to  show,  he  made  the  inquiry,  and  received  the  answer 
in  language  and  action,  above  detailed,  a  verdict  of  not  guilty 
might  have  been  rendered.  The  refusal  of  the  charges  may 
have  impressed  the  jury  with  the  belief  that  the  defendant,  in 
going  out  armed,  forfeited  any  excuse  for  the  killing,  which  the 
threatening  attitude  of  the  deceased  would  otherwise  have 
given  him. 

The  judgment  is  reversed,  and  the  cause  remanded. 
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Hendrix  v.  The  State. 

Indictment  for  Assault  and  Battery. 

1.  Assault  and  battery;  retaking  possession  of  stolen  property.  —  An  assault  and 
battery  cannot  be  justified,  excused,  or  extenuated,  by  evidence  showing  that  the 
person  assaulted  had  possession  of  the  defendant's  horse  which  had  been  stolen, 
and  refused  to  surrender  it  on  demand. 

2.  Oath  of  petit  jury.  —  Where  the  jury  are  sworn,  in  a  criminal  case,  "  well  and 
truly  to  try  the  issue  joined,  and  true  verdict  to  render  according  to  the  evidence  " 
(Rev.  Code,  §  4092),  this  is  a  substantial  compliance  with  the  statute. 

From  the  Circuit  Court  of  Colbert.  • 
Tried  before  the  Hon.  James  S.  Clark. 

E.  A.  O'Neal  and  J.  B.  Moore,  for  the  defendant. 

Ben.  Gardner,  Attorney  General,  for  the  State. 

BRICKELL,  J.  —  The  defendant  was  indicted  for  an  as- 
sault and  battery  on  one  Dallas  Parvin.  Evidence  was  offered 
on  the  trial,  tending  to  prove  the  commission  of  the  assault  and 
battery,  and  to  show  that  it  was  caused  by  the  refusal  of  the 
prosecutor  to  give  up  to  the  defendant  possession  of  a  mare 
which  he  was  riding,  and  which  was  claimed  by  the  defendant. 
The  defendant  offered  to  prove  that  the  mare  was  his  property, 
and  had  been  stolen  from  him,  a  short  time  before,  in  Lauder- 
dale county.  The  State  objected  to  the  admission  of  this  evi- 
dence, and  the  court  sustained  the  objection;  and  this  ruling  of 
the  court,  to  which  an  exception  was  reserved  by  the  defendant, 
is  now  assigned  as  error. 

If  the  true  owner  is  deprived  of  the  possession  of  his  prop- 
erty, by  fraud,  force,  or  any  other  illegality,  he  may  lawfully 
reclaim  and  retake  it,  whenever  he  can  do  so  without  a  breach 
of  the  peace.  But,  as  is  said  by  Blackstone,  "  The  public  peace 
is  a  superior  consideration  to  any  one  man's  private  property  ; 
and  as,  if  individuals  were  once  allowed  to  use  private  force  as 
a  remedy  for  private  injuries,  all  social  justice  must  cease,  the 
strong  would  give  law  to  the  weak,  and  every  man  would  re- 
vert to  a  state  of  nature ;  for  these  reasons,  it  is  provided  that 
this  natural  right  of  recaption  shall  never  be  exerted,  where 
such  exertion  must  occasion  strife  and  bodily  contention,  or  en- 
danger the  peace  of  society."  3  Wendell's  Blackstone,  4.  If 
the  evidence  offered  had  been  admitted,  it  could  not  have  justi- 
fied, excused,  or  mitigated  the  offence  with  which  the  defend- 
ant was  charged.  If  his  purpose  was  to  reclaim  his  horse,  he 
should  have  sought  that  purpose,  not  by  violence,  but  through 
the  peaceful  remedies  of  the  law.    The  law  cannot  countenance 
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the  substitution  of  physical  violence  in  the  place  of  these  rem- 
edies. The  court  did  not  err  in  the  exclusion  of  the  evi- 
dence. 

2.  There  was  no  error  in  the  oath  administered  to  the  jury. 
They  were  sworn  "  well  and  truly  to  try  the  issue  joined,  and 
true  verdict  to  render  according  to  the  evidence. "  This  is  a 
substantial  compliance  with  the  statute  (Rev.  Code,  §  4092), 
and  nothing  more  is  required.         The  judgment  is  affirmed. 


Beasley  v.  The  State. 

Indictment  for  Murder. 

1.  Drunkenness,  and  mental  unsoundness,  as  excuse  for  crime.  —  Although  "  drunk- 
enness, in  itself,  is  no  palliation  or  excuse  for  crime  "  committed  while  under  its  in- 
fluence ;  yet  mental  unsoundness,  superinduced  by  excessive  drunkenness,  and  con- 
tinuing after  the  intoxication  has  subsided,  may  be  an  excuse. 

2.  Charge  on  effect  of  evidence.  —  A  charge,  instructing  the  jury  rn  a  criminal 
case,  "  that  upon  the  evidence,  the  defendant  was  guilty  of  murder  in  the  first  de- 
gree, or  of  nothing,"  is  a  charge  on  the  effect  of  the  evidence  (Rev.  Code,  §  2678), 
and,  if  given  without  request  of  either  party,  is  erroneous. 

From  the  Circuit  Court  of  Madison. 
Tried  before  the  Hon.  W.  J.  Haralson. 

Houston  &  Pryor  and  L.  P.  Walker,  for  the  prisoner. 

Ben.  Gardner,  Attorney  General,  for  the  State. 

PETERS,  C.  J.  —  The  offence  charged  in  this  prosecution 
is  thus  stated  in  the  indictment :  "  That  before  the  finding  of 
this  indictment,  Henry  Beasley,  unlawfully,  and  with  malice 
aforethought,  killed  Joseph  Todd,  by  shooting  him  with  a 
pistol ;  against  the  peace  and  dignity  of  the  State  of  Ala- 
bama." To  this,  the  accused  pleaded  "  not  guilty,"  and  went 
to  trial  on  this  plea  by  a  jury.  The  verdict  of  the  jury  was 
against  him,  and  he  was  convicted  of  murder  in  the  second 
degree,  and  sentenced  to  imprisonment  in  the  penitentiary  for 
eleven  years.  From  this  judgment  of  conviction  the  accused 
appeals  to  this  court.  The  only  errors  complained  of  are  those 
alleged  to  be  founded  on  the  charges  of  the  court  below,  which 
were  excepted  to,  and  made  a  part  of  the  record  by  bill  of  ex- 
ceptions. 

The  defence  set  up  on  the  trial  was  insanity,  from  the  effects 
of  a  gun-shot  wound  in  the  head,  and  habitual  drunkenness. 
Murder  in  the  second  degree  is  thus  defined  in  the  Code  : 
"  Every  other  homicide "  (murder  in  the  first  degree  ex- 
cepted), "  committed  under  such  circumstances  as  would  have 
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constituted  murder  at  common  law,  is  murder  in  the  second 
degree."  Rev.  Code,  §  3653.  Blackstone  defines  murder  at 
common  law  to  be,  "  when  a  person  of  sound  memory  and  dis- 
cretion unlawfully  killeth  any  reasonable  creature  in  being,  and 
under  the  king's  peace,  with  malice  aforethought,  express  or 
implied."  4  Bla.  Com.  [195]  ;  3  Inst.  47.  This  definition, 
with  such  change  of  phraseology  as  renders  it  suitable  to  the 
institutions  and  government  of  this  country,  is  adopted  and  ap- 
proved by  the  courts  of  the  states,  and  of  the  government  of  the 
United  States.  Amer.  Law  of  Horn,  by  Wharton,  p.  33  ; 
Med.  Jurisp.  by  Wharton  &  Stille',  ed.  1855,  p.  664,  §  966. 
This  court  has  declared,  that  the  law  of  homicide  in  this  State 
is  derived  from  the  common  law  of  England.  Pierson  v.  The 
State,  12  Ala.  149.  From  this  it  appears  that  the  sanity  or  in- 
sanity of  the  accused  is  involved  in  the  very  definition  of  the 
offence  of  murder  in  all  its  degrees,  and  is  necessarily  a  fact; 
which  influences  the  determination  of  the  jury  upon  the  ques- 
tion of  guflt  or  innocence.  In  the  case  of  The  Commonwealth 
v.  Rodgers,  7  Mete.  500,  the  evidence  showed  that  Rodgers, 
the  accused,  stabbed  Lincoln,  the  warden  of  the  prison  in 
which  Rodgers  was  confined,  and  killed  him,  without  any  prov- 
ocation whatever.  The  sole  defence  was  the  insanity  of  the 
prisoner.  Shaw,  C.  J.,  stated  the  law  of  that  case  in  these 
words  :  "  In  order  to  constitute  a  crime,  a  person  must  have 
intelligence  and  capacity  enough  to  have  a  criminal  intent  and 
purpose  ;  .  .  .  .  In  order  to  be  responsible,  he  must  have  suf- 
ficient power  of  memory  to  recollect  the  relation  in  which 
he  stands  to  others,  and  in  which  others  stand  to  him  ;  that 
the  act  he  is  doing  is  contrary  to  the  plain  dictates  of  justice 
and  right,  injurious  to  others,  and  a  violation  of  the  dictates  of 
duty."     S.  O.  1  Lead.  Cr.  Cas.  87,  89. 

In  the  case  at  bar,  the  killing  was  most  clearly  proven.  There 
can  be  no  doubt  about  the  perpetration  of  the  criminal  act.  It 
was  done  in  a  manner  the  most  deliberate  and  cruel,  if  the  ac- 
cused was  of  sound  memory  and  discretion  at  the  time  the  hom- 
icide was  committed.  Then,  the  defendant  would  be  clearly 
guilty  as  charged  in  the  indictment,  if  he  was  of  sound  memory 
and  discretion  at  the  time  Todd  was  killed  by  him.  To  show 
that  the  accused  was  not  of  sound  memory  and  discretion  at  the 
time  he  committed  the  fatal  act  that  resulted  in  the  death  of 
Todd,  evidence  was  introduced  by  the  defence,  tending  to  show 
that  the  prisoner  had  shot  himself  in  the  head  some  nineteen 
years  before  the  trial  in  the  court  below,  which  produced  "  a 
depression  in  the  skull,  and  a  compression  of  the  brain  ;  "  that 
after  this  wound,  which  was  on  the  right  side  of  the  head,  the 
prisoner  had  been  affected  with  "  partial  paralysis  in  his  left 
arm  and  left  leg,"  up  to  the  day  of  the  trial,  and  that  the 
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wound  in  the  head  still  remained  "sensitive  to  the  touch." 
Evidence  was  also  offered  in  the  defence,  which  tended  to  show, 
that  for  several  years  before  the  killing,  the  accused  was  "  a 
great  drunkard ;  "  that  he  was  "generally  drunk  ;  "  his  habits 
were  "  to  drink  from  a  half  to  one  gallon  of  spirits  every  night, 
and  large  quantities  before  breakfast,  and  before  dinner,  and 
before  supper  each  day."  He  "  frequently  saw  sights,  such  as 
witches  and  devils,  and  imagined  that  men  were  after  him  to 
kill  him."  He  fancied  that  "hair  grew  in  the  palms  of  his 
hands,"  which  he  tried  to  pluck  out,  and  in  "  his  mouth,  and  was 
choking  him ;  "  and  about  three  weeks  before  the  killing,  he 
had  an  attack  of  delirium  tremens.  There  was  also  proof,  that, 
when  drunk,  he  was  "  a  crazy  man,  wild  and  furious,  and  with- 
out sense  or  reason  ; "  and  on  the  Saturday  before  the  killing, 
which  took  place  on  Monday,  "  he  was  seeing  witches  and  dev- 
ils, and  was  a  wild  and  crazy  man."  There  was  evidence 
also  showing  that,  on  Monday,  the  day  of  the  killing,  "  he  was 
in  like  condition,"  as  on  the  Saturday  before.  The  evidence 
for  the  prosecution  tended  to  show  that  the  killing  was  wholly 
unprovoked,  and  perpetrated  in  the  most  deliberate  and  brutal 
manner ;  that  the  accused  was  not  totally  deprived  of  memory 
and  discretion  at  the  time  of  the  commission  of  the  act,  which 
constitutes  the  offence  charged.  There  was  no  serious  conflict 
in  the  testimony,  except  as  to  the  state  of  mind  of  the  defend- 
ant in  the  court  below  at  the  time  of  the  homicide. 

Upon  this  evidence,  the  court  gave  seven  charges  to  the  jury, 
each  of  which  was  excepted  to  by  the  accused,  and  incorporated 
into  the  record  by  bill  of  exceptions.  The  first  of  these 
charges  was  in  these  words :  "  Drunkenness,  in  itself,  was  no 
palliation  or  excuse."  And  the  fifth  charge  was  in  these  words  : 
"  Upon  the  evidence,  the  defendant  was  guilty  of  murder  in 
the  first  degree,  or  of  nothing." 

It  is  said  in  Martin  v.  The  State  (47  Ala.  564,  573),  that 
"  where  there  is  any  rebutting  proof,  the  court  ought  so  to 
charge  as  to  recognize  its  effect."  This  is  particularly  so,  when 
the  charge  is  general,  and  applies  to  the  whole  case.  Here, 
the  proof  tended  to  show,  not  only  that  the  accused  was  drunk, 
but  when  drunk  was  "  a  crazy  man,  wild  and  furious,  and 
without  sense  or  reason  ;  "  that  on  Saturday  before  the  killing 
on  Monday,  "  he  was  seeing  witches  and  devils,  and  was  a  wild 
and  crazy  man  ; "  and  on  Monday,  the  day  of  the  killing,  "  he 
was  in  like  condition,"  as  he  had  been  on  the  Saturday  be- 
fore. The  first  charge  of  the  court  above  set  out  ignores  all 
this  evidence  of  mental  unsoundness,  and  seems  to  take  it  for 
granted  that,  if  it  existed,  it  must  necessarily  be  the  immedi- 
ate effects  of  the  defendant's  drunkenness.  Such  a  charge  is 
vicious,  because  it  excludes  from  the  jury  all  the  evidence  of 
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mental  unsoundness,  which  ■  might  or  might  not  be  a  pallia- 
tion or  excuse  for  acts  which  would  otherwise  be  criminal, 
according  to  the  degree  and  character  of  the  mental  unsound- 
ness. The  policy  of  the  law  forbids  that  mere  drunkenness 
alone  should  do  away  with  the  responsibility  for  crimes. 
Whart.  &  Stille*  Med.  Jurisp.  p.  50,  §  66.  But,  as  all  crime 
implies  some  degree  of  intelligence  in  the  criminal,  the  hu- 
manity of  the  law  will  not  sanction  the  punishment  of  a  per- 
son incapable  of  rational  action.  United  States  v.  Mo  Glue, 
1  Curtis  C.  C.  R.  1  ;  1  Lead.  Cr.  Cas.  p.  87,  and  notes  p.  93 ; 
Rodgers's  case,  supra  ;  1  Rus.  Cr.  p.  1,  2.  Drunkenness  may 
be  said  to  have  two  degrees  in  its  effects  upon  the  memory  and 
discretion.  The  one  of  these  is  mere  intoxication.  No  de- 
gree of  this  will  palliate  or  excuse,  where  it  is  the  effect  6f 
the  voluntary  act  of  the  defendant.  The  State  v.  Bulloch,  13 
Ala.  413.  Blackstone  and  the  older  authorities  say,  that  drunk- 1 
enness  itself  is  a  crime  ;  and  "  the  law  of  England,  considering 
how  easy  it  is  to  counterfeit  this  excuse,  and  how  weak  an  ex- 
cuse it  is,  though  real,  will  not  suffer  any  man  thus  to  privilege 
one  crime  by  another."  4  Bla.  Com.  p.  25.  The  other  ef- 
fect of  drunkenness  is  mental  unsoundness,  brought  on  by  ex- 
cessive drinking,  which  remains  after  the  intoxication  has  sub- 
sided. This  latter  mental  unsoundness,  if  it  exists  to  such 
excess  that  the  accused  loses  the  government  of  his  reason, 
may  be  interposed  as  a  palliation  or  excuse  for  crime.  United 
States  v.  Drew,  1  Lead.  Cr.  Cas.  p.  115,  and  notes.  Here, 
there  was  proof  not  only  of  excessive  intoxication,  but  also 
some  proof  of  mental  unsoundness,  which  was  separable  from 
mere  intoxication.  It  should,  therefore,  have  been  left  to  the 
jury  to  determine  whether  there  was  any  mental  unsoundness 
which  was  separable  from  the  intoxication ;  and  if  there  was, 
whether  it  was  sufficient  to  overthrow  the  defendant's  sense  of 
right  and  wrong.  The  defendant's  drunkenness  might  be 
looked  to  as  a  means  of  producing  this  effect.  The  charge  of 
the  court  was  calculated  to  misdirect  the  jury  in  making  this 
inquiry.  The  evidence  of  insanity  of  the  accused  may  have 
been  regarded  by  the  learned  judge  in  the  court  below  as  very 
feeble,  yet  this  would  not  justify  a  charge,  which,  in  effect, 
withdrew  it  from  the  jury.  Martin  v.  The  State,  47  Ala. 
564. 

The  second  charge  above  quoted,  which  is  numbered  the  fifth 
in  the  bill  of  exceptions,  is  erroneous.  It  is  a  charge  upon  the 
effect  of  the  evidence,  without  the  request  of  either  party.  In 
Edgar  v.  The  State  (43  Ala.  312)  this  was  declared  to  be  error. 
Besides,  the  charge  is  not  free  from  contradiction  in  itself.  It 
is  very  well  calculated  to  confuse  and  mislead  the  jury.  The 
testimony  was  not  wholly  free  from  contradictions.     Yet  it  is 
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founded  on  the  presumption  that  there  was  no  such  contradic- 
tion. Doubtless  the  learned  judge  intended  to  charge  the  jury, 
if  they  believed  from  the  evidence  that  the  defendant  was 
merely  drunk  and  not  insane,  when  he  committed  the  act  of 
killing,  then  he  was  guilty  as  charged  in  the  indictment,  but,  if 
they  believed  he  was  so  insane  as  not  to  know  right  from 
wrong,  then  he  was  not  guilty.     This  would  have  been  correct. 

The  unsoundness  of  mind  which  excuses  a  criminal  act,  must 
be  of  such  degree  as  deprives  the  accused  of  the  capacity  to 
know  right  from  wrong.  Short  of  this,  it  does  not  excuse.  1 
Rus.  Cr.  9,  Sharswood's  ed.,  and  notes ;  Mosler's  case,  4  Barr, 
264. 

The  monstrous  barbarity  of  the  act  of  killing  should  not  be 
admitted  as  a  presumption  of  insanity.  Stark's  case,  1  Strob. 
479. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
is  remanded  for  a  new  trial  ;  and  the  accused,  Henry  Beasley, 
will  be  held  to  answer  the  indictment  under  which  he  has  been 
arrested,  until  discharged  by  due  course  of  law. 


Pines  et  al.  v.  The  State. 

Indictment  for  Burglary. 

1.  Sufficiency  of  indictment.  —  An  indictment  for  burglary  (Rev.  Code,  §  3695, 
Form  No.  35,  p.  811),  which  charges  that  the  defendant  "broke  into  the  store- 
house of  M.  D."  &c.,  "with  the  intent  to  steal,"  is  fatally  defective,  because  it  does 
not  aver  an  entrance. 

2.  Burylary ;  what  constitutes.  —  Entering  a  house  through  an  open  window,  is 
not  a  sufficient  breaking  to  constitute  burglary. 

From  the  Circuit  Court  of  Henry. 

Tried  before  the  Hon.  J.  McCaleb  Wiley. 

The  indictment  in  this  case  charged,  that  the  defendants, 
Jerry  Pines  and  Offy  Sutton,  "  broke  into  the  storehouse  of 
M.  D.  Hart,  in  which  goods,  merchandise,  or  other  valuable 
thing,  is  kept  for  sale  or  deposit,  with  the  intent  to  steal ; 
against  the  peace,"  &c.  There  was  no  objection  to  the  indict- 
ment, and  the  trial  was  had  on  issue  joined  on  the  plea  of  not 
guilty.  The  evidence  adduced  on  the  trial,  as  appears  from  the 
bill  of  exceptions,  showed  that  the  entrance  into  the  store  was 
effected  through  a  window ;  but  it  was  not  shown  whether  the 
window  was  opened  by  the  defendants,  or  was  found  open  by 
them.  The  court  charged  the  jury,  "that  going  into  an  open 
window  of  a  storehouse,  where  goods  are  kept  for  sale,  with 
the  intent  to  steal,  is  burglary  ; "  to  which  charge  the  defend- 
ants excepted.  This  charge,  and  the  judgment  of  the  court, 
are  now  assigned  as  error. 
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Jas.  G.  Cowan  and  Jas.  W.  Oates,  for  the  prisoners. 

Ben.  Gardner,  Attorney  General,  for  the  State. 

B.  F.  SAFFOLD,  J.— The  indictment  is  fatally  defective, 
in  not  charging  the  entering.    Rev.  Code,  p.  811,  Form  No.  35. 

2.  The  charge  of  the  court  is  erroneous.  Russell  says  :"  If 
a  man  enter  into  a  house  through  a  door  or  window  which  he 
finds  open,  or  through  a  hole  which  was  made  there  before, 'and 
steals  goods,  or  draws  goods  out  of  a  house  through  such  door, 
window,  or  hole,  he  will  not  be  guilty  of  burglary."  Russ. 
Crimes,  vol.  1,  p.  786.  Blackstone  says  :  "  If  a  person  leaves 
his  doors  or  windows  open,  it  is  his  own  folly  and  negligence  ; 
and  if  a  ma»  enters  therein,  it  is  no  burglary." 

The  judgment  is  reversed,  and  the  cause  remanded. 


Perkins  v.  The  State. 

Indictment  for    Violation  of  Revenue  Law. 

1.  Sufficiency  of  indictment,  in  recitals  as  to  grand  jury.  —  An  indictment  which, 
on  its  face,  purports  to  have  been  found  by  the  "grand  jury  of  said  court,"  instead 
of  "  said  county,"  is  not  demurrable  on  that  account,  when  the  caption  shows  that 
the  grand  jury  was  properly  organized. 

2.  Commission-merchant ;  what  constitutes  carrying  on  business  of.  —  A  commission- 
merchant,  as  the  term  is  used  in  the  revenue  law  of  1868,  is  synonymous  with  the 
legal  term  factor,  and  means  one  who  receives  goods,  chattels,  or  merchandise,  for 
sale,  exchange,  or  other  disposition,  and  who  is  to  receive  a  compensation  for  his  ser- 
vices, to  be  paid  by  the  owner,  or  derived  from  the  sale,  &c.  of  the  goods;  one  who 
"  shipped  cotton  for  different  parties,  or  for  about  ten  or  twelve  different  persons, 
to  a  firm  in  Boston,  and  received  a  return  commission  on  the  cotton  so  snipped," 
is  only  a  shipping  and  forwarding  agent,  and  cannot  be  said  to  be  carrying  on  the 
business  of  a  commission-merchant. 

3.  General  charge  on  evidence. — A  general  charge  on  the  evidence  in  a  criminal 
case  is  always  of  doubtful  propriety,  and  should  never  be  given,  when  requested, 
unless  the  evidence  is  conclusive  in  its  character,  and  leaves  no  inference  of  fact  to 
be  drawn  by  the  jury  from  the  facts  proved. 

4.  Unauthorized  interference  of  court  with  jury  while  considering  of  their  verdict.  — 
Where  the  jury  in  a  criminal  case,  after  deliberating  for  several  hours  on  their  ver- 
dict, were  brought  into  court,  by  order  of  the  presiding  judge,  without  solicitation 
by  them,  and  asked  why  they  did  not  find  a  verdict;  and  on  being  told  that  they 
disagreed,  he  said  to  them,  "  that  he  would  keep  the  court  open  until  they  did  agree ; 
that  they  had  nothing  to  do  but  to  find  the  defendant  guilty ;  that  they  were 
bound  to  find  him  guilty  under  the  charge  of  the  court,  or  they  would  be  guilty  of 
moral  perjury,"  —  held,  that  this  was  a  most  unprecedented  and  unwarrantable  in- 
terference with  the  deliberations  and  province  of  the  jury,  and  was  sufficient,  of 
itself,  to  vitiate  any  verdict  of  guilty  and  judgment  of  conviction. 

From  the  City  Court  of  Eufaula. 

Tried  before  the  Hon.  E.  M.  Keils. 

The  indictment  in  this  case  was  in  these  words  :  — 
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"  The  State  of  Alabama,  )  Eufaula  City  Court, 


Barbour  County.         j    June  Term,  1873. 

"  The  grand  jury  of  said  court  charge,  that,  before  the  find- 
ing of  this  indictment,  T.  J.  Perkins  engaged  in,  or  earned  on 
the  business  or  profession  of  a  commission-merchant,  without  a 
license,  and  contrary  to  law ;  against  the  peace,"  &c. 

The  indictment  was  regularly  indorsed  by  the  foreman  of  the 
grand  jury,  and  marked  by  the  clerk  "  Filed  in  office,  June  19, 
1873."  The  defendant  demurred  to  the  indictment,  and  as- 
signed as  causes  of  demurrer :  1st,  "  that  there  is  no  such  court 
as  the  Eufaula  city  court ; "  2d,  "  that  said  indictment  purports 
to  have  been  found  by  the  grand  jury  of  said  court,  when  an 
indictment  can  only  be  found  by  the  grand  jury  of  the  county." 
The  court  overruled  the  demurrer,  and  the  defendant  then 
pleaded  not  guilty ;  on  which  plea  issue  was  joined,  and  a  trial 
had.  During  the  trial,  several  exceptions  were  reserved  by  the 
defendant,  both  to  affirmative  charges  given  by  the  court,  and 
to  the  refusal  of  several  charges  asked  by  him  ;  and  these  rul- 
ings, which,  so  far  as  they  are  material,  will  be  readily  under- 
stood from  the  opinion  of  this  court,  are  now  assigned  as  error, 
together  with  the  overruling  of  the  demurrer  to  the  indictment. 

Oates  &  McKleroy  and  D.  M.  Seals,  for  defendant. 

Ben.  Gardner.  Attorney  General,  for  the  State. 

BRICKELL,  J.  —  The  objection  urged  to  the  indictment, 
that  on  its  face  it  purports  to  have  been  found  by  "  the  grand 
jury  of  said  court,"  instead  of  said  county,  cannot  be  sustained. 
Ghiice  v.  State,  at  the  present  terra.  The  caption  of  an  indict- 
ment is  that  entry  of  record,  showing  when  and  where  the  court 
is  held,  who  presided  as  judge,  the  venire,  and  who  were  sum- 
moned and  sworn  as  grand  jurors  ;  and  the  caption  is  appli- 
cable to,  or  is  a  part  of  every  indictment,  and  need  not  be 
inserted  therein.  Reeves  v.  State,  20  Ala.  33  ;  Harrington 
v.  State,  36  Ala.  236.  If  the  caption,  or  any  part  thereof,  is 
inserted  in  the  indictment,  it  may  be  rejected  as  surplusage. 
Rose  v.  State,  Minor,  28.  An  indictment  commencing,  "  The 
grand  jurors  for  the  State  of  Alabama,  upon  their  oaths  pre- 
sent," &c,  is  sufficient,  the  name  of  the  proper  county  appear- 
ing in  the  caption.  Morgan  v.  State,  19  Ala.  556  ;  Lawson  v. 
State,  20  Ala.  65.  In  this  case,  the  caption  of  the  indictment 
shows  the  venire,  and  the  general  organization  of  the  grand 
jury.  The  grand  jury  making  the  presentment  thus  appears 
to  have  been  a  grand  jury  empanelled  to  inquire  and  present 
for  the  county  of  Barbour  ;  and  the  allegation,  "  for  said  court," 
will  be  treated  as  mere  surplusage.     In  this  respect,  the  in- 
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dictment  is  a  departure  from  the  form  prescribed  by  the  Code ; 
and  though  it  is  not  a  material  departure,  and  is  cured  by  a 
reference  to  the  caption,  we  do  not  wish  to  be  understood  as 
encouraging  such  departures.  They  often  embarrass  the  ad- 
ministration of  the  criminal  law,  and  unnecessarily  protract 
prosecutions.  It  requires  but  little  labor  and  attention  for  the 
prosecuting  officer  to  observe  the  form  prescribed  by  the  Code, 
and  in  doing  so  there  is  safety. 

2.  The  second  charge  given  by  the  court  of  its  own  motion 
was  erroneous.  The  defendant  was  charged  with  engaging  in, 
or  carrying  on  the  business  of  a  commission-merchant  without 
license,  in  violation  of  the  revenue  law  of  1868.  To  convict 
the  defendant  for  a  violation  of  this  law,  the  State  must  have 
proved  that  he  engaged  in,  or  carried  on,  the  business  of  a  com- 
mission-merchant. A  commission-merchant  we  understand  to 
be  one  who  receives  goods,  chattels,  or  merchandise,  for  sale  or 
exchange.  Possession  of  the  thing  to  be  sold  or  exchanged, 
and  authority  to  sell  or  exchange,  or  otherwise  dispose  of  it,  for 
a  compensation  to  be  paid  by  the  owner,  or  derived  from  the 
disposition,  are  essential  to  his  character.  The  statute  uses  the 
terms  "  commission-merchant,  or  broker."  The  law  merchant 
uses  the  terms,  "  factor  and  broker  ;  "  and  "  commission-mer- 
chant," as  used  in  common  parlance,  answers  to  the  legal  term 
"  factor."  The  business,  duties,  and  responsibilities  of  each, 
are  the  same.  The  legal  distinction  between  a  factor  and 
broker  is,  that  the  factor  is  intrusted  with  the  property,  the 
subject  of  the  agency  ;  the  broker  is  only  employed  to  make  a 
bargain  in  relation  to  it.  1  Parsons  on  Contracts,  78.  The 
statute  does  not  render  it  necessary  for  one  who  may  gratui- 
tously assume  the  duties  of  a  commission-merchant,  or  who  may, 
in  one  or  more  instances,  incidentally  discharge  such  duties,  to 
obtain  a  license.  It  is  only  the  person  who  intends  to  engage 
in  the  business  of  a  commission-merchant  as  a  source  of  profit, 
—  to  pursue  that  as  a  vocation,  either  alone,  or  in  connection 
with  some  other  employment,  who  is  required  to  obtain  license. 
This  is  apparent  from  the  language  used,  and  the  purposes  of 
the  statute.  The  purpose  was  to  derive  revenue  from  the  oc- 
cupations or  professions  on  which  a  tax  is  imposed,  and  a  license 
required.  The  lawyer,  physician,  and  dentist  are  each  re- 
quired to  pay  a  tax,  and  obtain  a  license,  as  a  prerequisite 
to  the  pursuit  of  their  respective  professions.  It  cannot  be 
supposed  that  a  lawyer,  who  had  retired  from  practice,  and  who 
no  longer  pursued  his  profession  as  a  source  of  profit,  but  who, 
in  one  or  more  instances,  gratuitously  advised,  or  for  compen- 
sation rendered  professional  service,  without  any  intention  of 
returning  to  the  practice,  or  engaging  in  it  as  a  business  or  oc- 
cupation, is  required  by  this  statute  to  pay  a  tax,  and  obtain  a 
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license,  to  carry  on  a  business  in  which  he  does  not  propose,  and 
is  unwilling  to  engage  ;  and  so  of  the  physician,  or  dentist,  or 
any  of  the  other  professions  or  employments  mentioned  in  the 
statute. 

It  may  be  competent  for  the  legislature  to  prohibit  the  ren- 
dition of  any  service  pertaining  to  any  one  of  the  professions, 
or  the  doing  of  any  act  belonging  to  any  one  of  the  pursuits  or 
occupations  mentioned  in  the  statute,  without  a  license  and  the 
payment  of  a  tax.  But  it  cannot  be  said  they  have  done  so, 
by  imposing  a  tax,  and  requiring  the  license  from  those  only 
who  "  engage  in  or  carry  on  the  business  "  of  particular  profes- 
sions and  occupations.  Such  is  the  construction  heretofore 
given  this  statute  by  this  court.  In  the  case  of  Carter  v.  State 
(44  Ala.  29),  the  defendant  was  indicted  for  selling  tobacco 
without  license.  The  statute  requires  a  license  for  "  dealers  in 
tobacco."  The  evidence  was,  that  the  business  of  the  defend- 
ant was  that  of  a  general  dry  goods  merchant,  and  that  he  kept 
tobacco  for  sale  only  in  small  quantities,  retailing  it  by  the  plug. 
This  court  declared  that  he  was  not  a  "  dealer  in  tobacco  "  in 
the  sense  of  the  statute  ;  that  if  he  was  not  selling  or  trading 
in  tobacco,  under  cover  of  his  other  business,  with  a  view  of 
defrauding  the  revenue,  he  could  not  be  convicted.  In  the  case 
of  Johnson  v.  State  (44  Ala.  414),  the  defendant  was  indicted 
for  a  violation  of  the  revenue  law  of  1868,  in  engaging  in  or 
carrying  on  the  business  of  a  distiller  without  license.  On  the 
trial,  he  asked  the  court  to  charge  the  jury,  that  he  could  not 
be  convicted,  unless  the  evidence  showed  he  engaged  in  or 
carried  on  the  business  of  a  distiller,  and  that  distilling  in  one, 
two,  or  three  instances,  was  not  engaging  in  or  carrying  on  the 
business  of  a  distiller.  These  charges  were  refused,  and  the 
refusal  was  by  this  court  declared  erroneous  ;  and  it  was  said 
they  expressed  the  law  of  the  case.  In  accordance  with  these 
decisions  are  previous  decisions,  on  statutes  similar  in  terms. 
Pettibone  v.  State,  19  Ala.  586  ;  Moore  v.  State,  16  Ala.  411; 
Allaire  v.  State,  14  Ala.  435. 

The  second  charge  given  by  the  court  of  its  own  motion  was, 
"  if  the  jury  believed,  from  the  evidence,  that  the  defendant 
shipped  cotton  for  different  parties,  or  for  about  ten  or  twelve 
different  persons,  to  a  firm  in  Boston,  and  that  he  received  a 
return  commission  on  the  cotton  so  shipped,  he  was  guilty." 
This  charge  was,  as  we  have  said,  erroneous.  Every  fact 
stated  in  it  may  be  true,  and  the  defendant  would  not  be  a 
commission-merchant ;  he  would  be  only  a  shipping  and  for- 
warding agent.  He  had  no  authority  to  sell,  exchange,  or 
otherwise  dispose  of  the  cotton.  His  only  duty  was  the  ship- 
ment of  the  cotton,  for  a  return  commission,  which,  under  the 
facts  of  this  case,  was  a  rebate  by  the  Boston  firm,  in  his  favor, 
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of  a  part  of  the  commission  charged  by  them.  It  is  also  errone- 
ous, in  not  referring  to  the  jury  the  question  whether  the  facts 
stated  proved  an  intention  on  the  part  of  the  defendant  to  en- 
gage in  or  carry  on  the  business  of  a  commission-merchant. 
Without  this  intention,  he  could  not  be  guilty.  The  law  does 
not  deduce  such  intent  from  the  facts  stated  in  this  charge. 
The  intent  is  matter  of  fact,  to  be  ascertained  by  the  jury  from 
the  evidence.  The  facts  stated  in  the  charge  are  proper  evi- 
dence for  the  jury  in  ascertaining  the  intent ;  but,  in  assuming 
and  declaring  that,  as  matter  of  law,  they  established  the  guilt 
of  the  appellant,  the  court  erred.  It  also  follows  from  what 
we  have  said,  that  the  court  erred  in  refusing  several  of  the 
charges  asked  by  the  defendant,  which  assert  the  law  as  we 
have  stated  it. 

3.  The  charge  given  by  the  court  on  the  motion  of  the  solic- 
itor, that,  "if  the  jury  believed  the  evidence,  they  must  find  the 
defendant  guilty,"  is  erroneous.  In  civil  cases,  such  a  charge 
can  be  given  only  when  there  is  no  conflict  in  the  evidence,  and 
the  jury  cannot  legally  find  a  verdict  for  the  party  against 
whom  it  is  given.  1  Brick.  Dig.  335,  §  3.  It  cannot  be  given, 
when  any  material  fact  is  to  be  inferred  from  the  evidence,  and 
is  not  a  legal  presumption  from  it.  lb.  The  evidence  in  this 
case  is  not  of  such  conclusive  character  as  to  have  compelled 
the  court,  if  it  had  been  a  civil  suit,  to  have  set  aside  a  verdict 
for  the  defendant,  and  granted  a  new  trial,  because  the  verdict 
was  without  evidence  to  support  it.  And  besides,  the  inten- 
tion of  the  defendant  was  the  material  inquiry.  This  intention 
was,  as  we  have  said,  to  be  inferred  or  not  by  the  jury  from  the 
facts  proved.  By  this  charge,  the  court  assumed  to  draw  the  in- 
ference for  them,  and  invaded  their  province.  Such  a  charge  is 
always  of  doubtful  propriety  in  a  criminal  case,  and  certainly 
should  never  be  given,  unless  the  evidence  is  conclusive  in  its 
character,  and  there  is  no  fact  to  be  drawn  as  matter  of  infer- 
ence from  the  facts  proved. 

4.  There  are  other  matters  insisted  on  as  error,  which  will 
not  probably  arise  on  another  trial ;  and  as  the  judgment  must 
be  reversed,  we  do  not  deem  it  necessary  to  consider  them. 
There  is,  however,  one  matter  apparent  on  the  record,  we  can- 
not pass  unnoticed.  The  jury  having  been  charged,  retired  to 
consider  of  their  verdict ;  after  several  hours,  the  jury  not  hav- 
ing returned,  without  solicitation  from  them,  and  in  the  absence 
of  the  defendant  and  his  counsel,  the  presiding  judge  directed 
them  to  be  brought  into  court,  and  inquired  why  they  did  not 
find  a  verdict.  On  being  informed  by  one  of  the  jurors  that 
they  disagreed,  he  said  to  them,  that  he  would  keep  the  court 
open  until  they  did  agree  ;  that  they  had  nothing  to  do  but  to 
find  the  defendant  guilty  ;  and  that  under  the  charge  of  the 
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court,  they  were  bound  to  find  the  defendant  guilty,  or  they 
would  be  guilty  of  moral  perjury.  This  was  a  most  unprece- 
dented and  unwarranted  interference  with  the  deliberations  and 
province  of  the  jury,  and  of  itself  would  have  vitiated  any  ver- 
dict of  guilty,  and  judgment  of  conviction  following  it. 

For  the  errors  pointed  out,  the  judgment  is  reversed,  and  the 
cause  remanded.  The  defendant  will  remain  in  custody  until 
discharged  by  due  course  of  law. 


Smith  v.  The  State. 

Prosecution  for  Sabbath-breaking. 

Sdbbath-breaking-by  shooting.  —  To  shoot  at  a  dog  on  Sunday,  in  wantonness  and 
mischief,  is  a  violation  of  the  statute  (Rev.  Code,  §  3614)  against  Sabbath-breaking. 

From  the  Circuit  Court  of  Jefferson.  , 

Tried  before  the  Hon.  W.  S.  Mudd. 

Porter  &  Martin,  for  the  defendant. 

Ben.  Gardner,  Attorney  General,  for  the  State. 

PETERS,  C.  J.  —  This  is  a  prosecution  for  the  offence  of 
Sabbath- breaking.  The  accused  was  found  guilty  on  the  trial 
in  the  court  below,  and  fined  ten  dollars.  Judgment  was  en- 
tered against  him  for  this  sum,  and  costs.  From  this  judgment 
he  appeals  to  this  court,  and  here  he  complains  of  the  charge 
of  the  court  below,  and  the  refusal  of  the  charge  asked,  as  error. 

The  evidence  is  wholly  without  conflict.  It  shows  that  the 
accused  shot  twice  at  a  dog,  and  killed  it,  on  Sunday,  in  mere 
wantonness  and  mischief.  The  court  charged  the  jury,  that 
this  was  a  violation  of  the  law  against  Sabbath-breaking.  There 
was  no  error  in  this.  The  law  which  makes  it  an  offence  to 
engage  in  shooting  on  Sunday  is  in  these  words :  "Any  person 
who  compels  his  child,  apprentice,  or  servant,  to  perform  any 
labor  on  Sunday,  except  theN  customary  domestic  duties  of  daily 
necessity  or  comfort,  or  works  of  charity ;  or  who  engages  in 
shooting,  hunting,  gaming,  card-playing,  or  racing  on  that 
day  ;  .  .  .  .  must,  for  the  first  offence,  be  fined  not  less  than  ten, 
nor  more  than  twenty  dollars ;  and  for  the  second  or  any  sub- 
sequent offence,  must  be  fined  not  less  than  twenty,  nor  more 
than  one  hundred  dollars ;  and  may  also  be  imprisoned  in  the 
county  jail,  or  sentenced  to  hard  labor  for  the  county,  for  not 
more  than  three  months."  Rev.  Code,  §  3614.  To  engage  in 
shooting  does  not  imply  that  the  shooting  should  be  repeated. 
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One  act  is  enough.  The  language  and  purpose  of  the  statute 
is  to  forbid  all  shooting  on  Sunday,  not  justified  by  some  ne- 
cessity. This  was  the  construction  of  the  law  in  the  court 
below.     It  was  free  from  error. 

The  judgment  of  the  court  below  is,  therefore,  affirmed. 


Roseberry  v.  The  State. 

Indictment  for  Enticing  away  Servant. 

1.  Enticing  away  servant,  Sec;  what  constitutes  offence.  —  Under  an  indictment  for 
enticing  away  a  servant  or  laborer  under  written  contract  of  service  to  another 
(Rev.  Code,  §  3691),  a  conviction  cannot  be  had  on  proof  that  the  act  of  hiring 
was  done  by  the  defendant's  agent  or  partner  in  business,  and  that  the  defendant 
knowingly  received  a  part  of  the  profits  of  the  laborer's  service. 

2.  Sufficiency,  of  indictment.  —  An  indictment  for  enticing  away  or  hiring  a 
servant  or  laborer  under  written  contract  of  service  to  another  (Rev.  Code, 
§3691),  must  either  state  the  Christian -name  of  the  laborer,  or  allege  that  it  is 
unknown. 

From  the  Circuit  Court  of  Pike. 

Tried  before  the  Hon.  J.  McCaleb  Wiley. 

The  indictment  in  this  case  charged,  that  the  defendant, 

Robert  Roseberry,  "  knowingly  hired  or  employed Mc- 

Leod,  a  laborer  or  servant,  who  had  stipulated  or  contracted 
in  writing  to  serve  Stephen  Wynn  for  the  year  1873,  before 
the  expiration  of  the  term  stipulated  or  contracted  for  (such 
contract  being  in  force,  and  binding  on  the  said  McLeod  and 
Stephen  Wynn),  without  the  consent  of  the  said  Stephen 
Wynn,  the  party  employing  the  said  McLeod,  or  to  whom 
the  said  service  was  due,  given  in  writing,  or  in  the  presence 
of  some  veritable  white  person."  There  was  no  objection  to 
the  indictment.  The  defendant  pleaded  not  guilty,  and  the 
trial  was  had  on  issue  joined  on  that  plea. 

The  evidence  adduced  on  the  trial,  as  appears  from  the  bill 
of  exceptions,  showed  that  the  said  laborer,  while  under  written 
contract  of  service  to  said  Wynn,  was  hired  by  one  John  Rose- 
berry, who  was  examined  as  a  witness  for  the  State,  and  who 
testified,  that  he  and  the  defendant  jointly  owned  the  plan- 
tation on  which  the  said  laborer  worked ;  "  that  he  had  general 
authority  from  the  defendant  to  hire  hands  and  conduct  the 
said  farm  ;  "  "  that  the  defendant  knew  nothing  of  said  hiring, 
and  was  not  consulted  in  relation  to  it ;  "  and  "  that  the  defend- 
ant paid  all  the  taxes  on  said  place,  and  received  the  income 
and  profits.1'  On  this  evidence,  the  court  charged  the  jury, 
"  that  although  the  defendant  may  not  have  done  the  hiring 


OF   ALABAMA.  161 

[Jones  v.  State.] 

himself,  yet,  if  it  was  done  by  his  agent  or  partner,  and  he 
knowingly  received  any  portion  of  the  rent  which  was  the  re- 
sult of  said  hiring,  then  he  is  guilty."  To  this  charge  the  de- 
fendant excepted. 

There  is  no  assignment  of  errors  on  the  record. 

J.  D.  Gardner,  for  the  prisoner. 

Ben.  Gardner,  Attorney  General,  for  the  State. 

B.  F.  SAFFOLD,  J.  — Thechargeof  the  court  is  erroneous. 
Crime  is  inseparable  from  evil  intention,  and  the  intention  of 
one  person  cannot  be  imputed  to  another. 

2.  The  indictment  is  defective,  in  not  setting  out  the  Chris- 
tian name  of  the  laborer  or  servant.  The  prosecution  is  not 
unlike  that  for  decoying  away  a  child,  or  kidnapping  a  person, 
wherein  the  forms  prescribed  in  the  Revised  Code  require  the 
name  of  such  child  or  person  to  be  mentioned.  When  it  is  nec- 
essarjr  to  allege  the  name,  the  allegation  must  be  sufficiently 
descriptive  to  establish  identity  ;  else  the  defendant  may  be 
embarrassed  in  his  defence,  and  might  not  have  the  benefit 
of  the  judgment  in  another  prosecution  for  the  same  offence. 
When  the  name  is  unknown,  it  may  be  so  alleged  without 
further  identification,  as  in  the  case  of  an  accused  person.  Rev. 
Code,  §  4113;  Bryant  v.  The  State,  36  Ala.  270. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Jones  v.  The  State. 

Indictment  for  Forgery. 

1.  Sufficiency  of  indictment.  —  An  indictment  which  alleges  that  the  defendant 
"  forged  an  order  for  money,  in  words  and  substance  as  follows-"*  (setting  it  out), 
"with  intent  to  defraud,"  is  sufficiently  certain  and  definite,  being  analogous  to 
the  forms  prescribed  by  the  Revised  Code  in  other  cases. 

2.  Forgery ;  what  constitutes.  —  A  written  order  or  request  for  money,  purporting 
to  be  addressed  by  a  son  to  his  father,  if  falsely  and  fraudulently  done,  constitutes 
a  forgery  within  the  meaning  of  the  statute.     Rev.  Code,  §3702. 

From  the  Criminal  Court  of  Dallas. 

Tried  before  the  Hon.  Geo.  H.  Craig. 

The  indictment  in  this  case,  omitting  the  heading,  &c,  was 
in  these  words:  "The  grand  jury  of  said  county  charge,  that, 
before  the  finding  of  this  indictment,  Paul  Jones  forged  an 
order  for  money,  in  words  and  substance  as  follows  :  '  Selma, 
Ala.,  Nov.  14,  72.  Pa,  please  send  me  ($5.00)  five  dollars. 
Walter  Sinks,''  with  intend  to  defraud  ;  against  the  peace,"  &c. 

vol.  n.  11 
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The  defendant  demurred  to  the  indictment,  and  assigned  the 
following  causes  of  demurrer:  "1st,  no  offence  charged  against 
any  statute ;  2d,  not  good  as  a  common  law  indictment ;  3d, 
charging  the  intent  to  defraud  any  person,  the  party  should  be 
named  ;  4th,  the  word  forged  is  a  legal  conclusion,  —  the  facts 
should  be  stated  ;  5th,  the  instrument  must  appear  on  its  face 
to  be  valid ;  6th,  the  instrument  described  is  not  an  order." 
The  court  overruled  the  demurrer,  and  the  defendant  then 
pleaded:  "1st,  not  guilty;  2d,  that  at  the  date  of  the  in- 
strument alleged  to  be  forged,  there  was  no  such  person  living, 
or  in  being,  named  '  Walter  Sinks  ;  '  3d,  that  at  the  date  of  the 
instrument  alleged  to  be  forged,  there  was  no  such  person  living, 
or  in  being,  named  'Pa. '  "  The  court  sustained  a  demurrer  to 
the  second  and  third  pleas,  and  issue  was  joined  on  the  first. 

On  the  trial,  as  the  bill  of  exceptions  states,  the  State  offered 
one  P.  L.  Sink  as  a  witness,  who  testified  as  follows :  "  On  the 
14th  November,  1872,  in  the  afternoon,  the  defendant  came  to 
witness'  store  in  Selma,  and  said,  '  Master  Walter  says,  please 
send  him  five  dollars ; '  to  which  witness  replied,  '  Go,  and  tell 
him,  if  he  wants  five  dollars,  to  send  me  an  order  to  that  effect.' 
The  defendant  then  went  off,  and  soon  returned,  and  handed 
witness  the  paper  set  out  in  the  indictment ;  which  was  pro- 
duced in  court,  and  identified  by  the  witness.  Witness  then 
said  to  him,  '  Your  master  Walter  never  wrote  this  paper  ; '  to 
which  the  defendant  replied,  that  his  master  Walter  did  write 
it.  Witness  then  ordered  him  to  leave  the  store,  and  threatened 
to  have  him  arrested ;  to  which  the  defendant  replied,  that  he 
might  have  him  arrested,  if  he  wanted  to,  and  that  his  master 
Walter  did  not  write  it,  but  that  another  man  in  the  store  did. 
Said  witness  further  testified,  that  the  defendant  obtained  no 
money  from  him  on  the  order,  and  that  Walton  Sink  was  not 
Walter  Sinks."  Walton  Sink,  the  son  of  said  P.  L.  Sink,  tes- 
tified, that  he  did  not  write  or  sign  the  said  paper,  nor  did  he 
see  the  defendant  or  any  one  else  sign  it,  and  that  he  had  never 
sent  the  defendant  to  his  father  for  money.  "  This  being  all 
the  evidence  material  in  the  cause,  the  defendant  asked  the 
court  to  charge  the  jury  :  1st,  that  there  can  be  no  conviction 
under  the  indictment,  unless  the  jury  believe  that  the  said 
paper  is  an  order,  as  purported  to  be  in  the  indictment ;  2d, 
that  there  can  be  no  conviction,  unless  the  jury  believed  beyond 
a  doubt  that  the  said  instrument,  alleged  to  be  forged,  created, 
increased,  or  discharged  some  legal  obligation  or  demand  pecu- 
niarily, and  that  the  instrument  must,  upon  its  face,  show  that 
there  is  a  demand  made  by  it,  and  the  jury  must  believe  this 
beyond  a  reasonable  doubt ;  3d,  that  the  jury,  if  they  believe 
the  evidence,  must  find  the  defendant  not  guilty."  The  court 
refused  each  of  these  charges,  and  the  defendant  excepted  to 
their  refusal. 
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There  is  no  assignment  of  errors  on  the  record ;  and  if  any 
attorney  appeared  in  this  court,  as  counsel  for  the  prisoner, 
his  name  is  not  entered  on  the  docket.   . 

BRICKELL,  J.  —  The  Code  does  not  furnish  a  form  of  in- 
dictment for  the  offence  of  forging  an  instrument  in  writing. 
It  is  permissible,  when  such  form  is  not  furnished,  to  pursue  a 
form  analogous  to  those  prescribed.  R.  C.  §  4141.  The  form 
adopted  in  this  case  is  analogous  to  the  precedents  furnished, 
and  in  ordinary  and  concise  language  states  the  offence  charged, 
so  that  the  accused  can  fully  understand  what  it  is  he  is  re- 
quired to  answer,  and  on  conviction  the  court  would  readily 
perceive  the  judgment  the  law  required  to  be  pronounced.  It 
was  not  necessary  to  resort  to  the  common-law  form  of  indict- 
ment, though,  if  that  had  been  pursued,  it  would  have  been 
sufficient.  At  common  law,  it  was  necessary  particularly  to 
name  the  person  intended  to  be  defrauded ;  and  without  this 
allegation,  the  indictment  would  have  been  fatally  defective. 
The  statute  has  changed  this  rule  of  the  common  law;  and 
now,  when  to  sustain  an  indictment,  "  an  intent  to  injure  or  de- 
fraud is  necessary,"  a  general  averment  of  the  intent,  "  without 
naming  the  particular  person,  corporation,  or  government  in- 
tended to  be  injured  or  defrauded,"  is  sufficient.  R.  C.  §  4126. 
There  was  no  error  in  overruling  the  demurrer  to  the  indictment. 

2.  Falsely  making  any  writing,  with  a  fraudulent  intent, 
whereby  another  may  be  prejudiced,  is  forgery.  It  is  not  neces- 
sary that  any  prejudice  should  in  fact  have  happened  by  reason 
of  the  fraud.  The  capacity  of  the  false  and  fraudulent  writing 
to  work  injury,  is  the  material  question.  If  the  writing  has 
that  capacity,  the  offence  is  committed.  We  cannot  doubt  that 
the  forgery  of  a  writing,  purporting  to  be  an  order  or  request 
from  a  son  to  a  father,  for  money,  is  criminal  and  punishable. 
It  may  be  that  the  payment  of  the  money  by  the  parent,  on 
the  order,  if  genuine,  would  be  gratuitous,  a  mere  matter  of 
affection  and  favor ;  yet  it  is  as  criminal,  morally  and  legally, 
to  cheat  and  defraud  him,  by  practising  on  his  affection  for  or 
favor  to  a  child,  as  by  the  pretence  that  he  was  being  discharged 
from  a  legal  liability,  or  acquiring  a  legal  right.  If  the  order 
had  purported  to  be  drawn  by  one  having  funds  in  the  hands  of 
the  father  subject  to  draft,  it  cannot  be  doubted  that  falsely 
and  fraudulently  making  such  order  would  have  been  forgery. 
Or,  if  it  had  purported  to  be  drawn  on  him,  by  one  who  would 
have  become  his  debtor  on  its  payment,  forgery  of  it  could 
have  been  committed.  We  cannot  doubt  that  it  is  equally  for- 
gery to  draw  an  order  on  a  parent  in  the  name  of  a  child.  The 
prejudice  the  parent  would  sustain,  by  being  cheated  and  de- 
ceived into  its  payment,  in  the  belief  that  he  was  responding 
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to  the  request  of  a  child,  is  of  the  same  kind  and  degree  with 
that  which  he  would  sustain  by  being  defrauded  into  parting 
with  his  money,  on  the.  faith  of  a  false  instrument,  he  regarded 
as  a  security  for  his  reimbursement.  Roscoe's  Cr.  Ev.  488-491- 
496,  525. 

The  special  pleas  in  bar  interposed  by  the  defendant,  pre- 
sented no  matter  of  which  the  general  issue  would  not  have 
afforded  him  full  advantage,  are  rather  novelties  in  criminal 
practice,  and  should  by  the  court  have  been  stricken  out  on 
motion,  as  nullities.  The  court  committed  no  error  prejudicial 
to  the  appellant  in  sustaining  a  demurrer  to  them. 

The  judgment  is  affirmed. 


Wade  v.  The  State. 

Indictment  for  Carnal  Abuse  of  Female  Child. 

1 .  Waiver  of  defective  service  of  copy  of  indictment.  —  Where  the  prisoner,  charged 
with  a  capital  offence,  is  served  with  an  imperfect  copy  of  the  indictment  against 
him  (Rev.  Code,  §  4171),  which,  though  defective,  is  nevertheless  sufficient  to  inform 
him  of  the  nature  and  cause  of  the  accusation  against  him ;  and  pleads  not  guilty, 
and  permits  the  jury  to  be  empanelled,  sworn,  and  charged  with  his  trial,  —  he 
cannot  object  to  proceeding  with  the  trial  on  account  of  the  defective  service,  when 
the  prosecuting  attorney  offers  to  read  the  indictment  to  the  jury. 

2.  Competency  of  child  as  witness. — A  female  child,  eight  years  of  age,  upon 
whom  the  alleged  criminal  assault  was  made,  is  a  competent  witness  for  the  prose- 
cution, notwithstanding  her  tender  years. 

3.  Practice  in  examination  of  witnesses.  —  In  the  examination  of  witnesses,  much 
must  necessarily  be  left  to  the  discretion  of  the  presiding  judge  in  the  court  below, 
particularly  in  the  case  of  a  female  child  of  tender  years,  who  is  offered  as  a  witness 
to  prove  carnal  abuse  of  her  person  ;  and  this  discretion  will  not  be  revised  by  the 
appellate  court,  unless  it  clearly  appears  to  have  been  improperly  exercised. 

From  the  Circuit  Court  of  Tuskaloosa. 
Tried  before  the  Hon.  W.  S.  Mudd. 

M.  A.  King  and  S.  A.  M.  Wood,  for  the  prisoner. 

Ben.  Gardner,  Attorney  General,  for  the  State. 

PETERS,  C.  J.  —  This  is  an  indictment  for  the  crime  of 
carnal  knowledge  of  a  female  under  ten  years  of  age,  denounced 
in  section  3663  of  the  Revised  Code,  as  a  crime.  The  accused 
was  found  guilty  on  the  trial  below,  and  sentenced  to  be  hanged 
until  he  is  dead,  on  Friday  the  14th  day  of  March,  1874.  From 
this  judgment  he  appeals  to  this  court,  and  here  complains  of 
certain  proceedings  in  the  court  below,  which  he  insists  wei*e 
erroneous. 

1.  The  first  objection  to  the  action  of  the  court  below  is,  that 
the  accused  was  forced  to  a  trial  without  the  service  of  a  perfect 


OF   ALABAMA.  165 

[Wade  v.  State.] 

copy  of  the  indictment  on  him,  as  required  by  law.  Rev.  Code, 
§  4171 ;  45  Ala.  21.  The  bill  of  exceptions  shows,  that  a  jury 
was  summoned  after  the  prisoner  was  arraigned,  duly  empan- 
elled, and  sworn,  and  charged  with  the  trial  of  the  accused  on 
his  plea  of  not  guilty  ;  and  when  the  solicitor  for  the  State  read 
the  indictment,  to  which  the  defendant  had  pleaded  his  plea  of 
not  guilty,  he  then  objected  to  proceed  with  the  trial,  because 
the  indictment  which  had  been  served  on  him  was  not  a  true 
copy  of  the  indictment  thus  read  to  the  jury.  But  the  court 
overruled  this  objection,  and  the  defendant  excepted.  This 
was  not  error.  The  defendant  had  pleaded  to  the  charge  on 
which  he  was  arraigned.  He  must,  therefore,  have  known  the 
nature  and  cause  of  the  accusation  against  him.  This  is  all  that 
the  Constitution  secures  to  him  as  a  right.  Const.  Ala.  Art.  I. 
§  8 ;  Driskill  v.  The  State,  45  Ala.  21.  After  the  jury  is 
sworn,  and  empanelled,  and  charged  with  his  trial,  then  the 
court  is  bound  to  go  on  and  conclude  the  trial.  To  stop  short 
of  this,  without  the  defendant's  consent,  entitles  him  to  be  dis- 
charged on  a  new  trial.  45  Ala.  21,  supra  ;  Lyman's  ease,  47 
Ala.  686  ;  1  Bish.  Cr.  Law,  §  856.  The  copy  of  the  indict- 
ment is  the  mode  that  the  legislature  has  directed  by  which  the 
defendant  shall  have  notice  of  the  nature  and  cause  of  the  ac- 
cusation against  him.  This  mode  of  service  being  legislative, 
he  ma}7  waive  it,  or  accept  an  imperfect  copy  of  the  indictment 
in  lieu  of  a  perfect  one.  A  person  accused  of  crime  may  waive 
any  mere  statutory  right.  In  such  a  case  as  this,  if  he  permits 
the  trial  to  begin,  so  as  to  be  put  "  in  jeopardy,"  he  will  be 
held  to  waive  service  of  a  more  perfect  copy  of  the  indictment 
than  that  which  has  been  served  upon  him.  Besides,  I  think 
the  copy  of  the  indictment  in  this  case  is  sufficient  to  make 
known  to  the  defendant  the  nature  and  cause  of  the  accusation 
on  which  he  was  charged  and  had  gone  to  trial.  1  Bish.  C.  L. 
843  ;  Smith's  case,  8  Ohio,  294  ;  Lisle 's  ease,  6  Mo.  426  ; 
Johnson's  case,  Walker,  Miss.  R.  392. 

2.  The  second  objection  named  in  the  bill  of  exceptions  rests 
upon  the  competency  of  the  child,  alleged  to  have  been 
assaulted  by  the  defendant,  as  a  witness  for  the  State.  She 
was  eight  years  old  when  she  was  examined.  It  is  now  said  to 
be  the  established  rule,  as  well  in  criminal  as  civil  cases,  that 
children  of  any  age  may  be  examined  upon  oath,  if  capable  of 
distinguishing  between  good  and  evil,  and  possessing  sufficient 
knowledge  of  the  nature  and  consequences  of  an  oath.  1  Phill. 
Ev.  C.  H.  &  E.  Notes,  p.  11,  ed.  1859 ;  1  Greenl.  Ev.  367. 
The  child  who  had  been  outraged  in  this  case  showed  sufficient 
intelligence  to  justify  her  examination  as  a  witness.  If  chil- 
dren of  any  age,  of  sound  mind  and  good  sense,  were  excluded 
on  account  of  their  tender  years,  it  would  enable  the  most  bar- 
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barous  and  inhuman  offences  to  go  unpunished.  Under  the  di- 
rection of  the  court,  an  intelligent  jury  are  not  likely  to  err  in 
giving  due  credit  and  force  to  the  testimony  of  such  a  witness. 
And  if  this  should  happen,  it  is  always  within  the  power  of  the 
presiding  judge  to  correct  such  a  mistake  by  a  new  trial. 
There  was  no  error  in  permitting  the  child  to  testify  in  this 
case. 

3.  The  exceptions  founded  on  the  manner  of  the  examination 
of  the  witness  Agnes  Willingham,  as  shown  in  the  bill  of  ex- 
ceptions, cannot  be  sustained.  Obviously,  the  examination  of 
witnesses,  on  all  trials,  is  for  the  purpose  of  eliciting  the  truth. 
They  are  sworn  to  speak  the  truth,  the  whole  truth,  and  noth- 
ing but  the  truth.  3  Bla.  Com.  371 ;  1  Greenl.  Ev.  §  328  ; 
Rev.  Code,  §  2717.  In  attaining  this  end,  a  very  large  discre- 
tion must  be  allowed  the  presiding  judge  ;  and  this  the  more 
particularly,  where  the  witness  is  a  mere  child,  and  a  female, 
under  circumstances  which  are  unaccustomed  and  greatly  em- 
barrassing to  her.  1  Greenl.  Ev.  §  431.  In  such  a  case,  if  the 
age  of  the  witness  does  not  exceed  eight  years,  this  discretion 
will  not  be  reviewed,  unless  there  are  fair  reasons  to  believe 
that  the  witness,  by  such  an  examination,  has  been  led  into 
error.  Yorke  v.  Pease,  2  Gray,  282  ;  State  v.  Lull,  37  Maine, 
246  ;  34  Maine,  240  ;  Steene  v.  Aylesworth,  18  Conn.  244 ; 
Budlong  v.  Van  Nostrand,  24  Barb.  25 ;  Moody  v.  Howell,  17 
Pick.  498  ;   Vass  v.  Commonwealth,  3  Leigh,  786. 

The  judgment  of  the  court  below  is  affirmed,  and  that  court 
will  see  that  the  judgment  and  sentence  against  the  appellant, 
said  Hampton  Wade,  is  carried  into  execution,  unless  in  the 
mean  time  the  said  Hampton  Wade  is  otherwise  discharged  by 
due  course  of  law. 


Cates  v.  The   State. 

Indictment  for  Murder. 

Homicide  committed  where  two  fight  willingly.  — If  two  persons  fight  willingly,  on 
a  sudden  quarrel  or  provocation,  and  one  kills  the  other,  our  statute  makes  the 
killing  manslaughter  in  the  first  dejrree  (Rev.  Code,  §  3659) ;  and  if  the  killing  is 
committed  during  a  renewal  of  the  fight,  after  the  lapse  of  a  sufficient  cooling  time 
for  passion  to  subside,  each  being  armed -with  a  deadly  weapon,  this  is  murder; 
and  the  slayer  cannot,  in  either  case,  invoke  the  doctrine  of  self-defence,  or  claim 
any  immunity  on  account  of  his  ill-health  or  inferior  size. 

From  the  Circuit  Court  of  Tuskaloosa. 

Tried  before  the  Hon.  W.  S.  Mudd. 

The  prisoner,  John  Spaniard  Cates,  was  indicted  for  the 
murder  of  Moses  Terrell,  his  brother-in-law ;  was  convicted  of 
manslaughter  in  the  first  degree,  and  sentenced  to  eight  years' 
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imprisonment  in  the  penitentiary.  On  the  trial,  he  reserved 
several  exceptions  to  charges  given  by  the  court,  and  to  the  re- 
fusal of  several  charges  asked  by  him ;  and  these  are  the  mat- 
ters here  relied  on  for  a  reversal.  All  the  material  facts  are 
stated  in  the  opinion  of  the  court. 

S.  A.  M.  Wood  and  M.  A.  King,  for  the  prisoner. 

Ben.  Gardner,  Attorney  General,  for  the  State. 

B.  F.  SAFFOLD,  J.  —  The  accused  was  the  brother-in-law 
of  Moses  Terrell,  whom  he  was  charged  with  killing.  They 
lived  in  the  same  house,  on  premises  belonging  to  the  defend- 
ant, Terrell  keeping  the  house,  and  the  other  boarding  with 
him.  Their  relations  to  each  other  were  friendly  ;  but  the  de- 
ceased, when  told  of  a  proposition  made  to  his  wife  by  the  de- 
fendant, who  was  her  brother,  to  swap  work  with  him,  came 
home  angry,  declaring  "  he  would  die  or^spill  blood."  He  in- 
quired for  the  defendant,  who  answered,  "  Here  I  am,"  or 
"  Here  I  am,  by  God ; "  and  they  at  once  engaged  in  a  fight, 
which  resulted  in  the  deceased  being  cut  with  a  knife.  The 
defendant  then  went  to  a  house  a  few  hundred  yards  distant, 
and  attempted  to  borrow  a  gun  ;  but  he  failed  in  this,  and  was 
urged  by  the  persons  to  whom  he  applied  to  remain  with 
them.  He  refused  to  do  so,  and  returned,  saying,  he  would 
kill  the  deceased,  who  also  declared  he  would  kill  him.  He 
was  armed  with  a  knife,  while  the  other  had  an  axe.  They 
commenced  fighting  again,  when  presently  the  deceased  desisted, 
saying  he  was  cut,  and  died  in  a  few  minutes. 

The  court,  in  charging  the  jury,  said,  that  a  material  point 
for  their  determination  would  be,  whether  the  wound  from 
which  the  deceased  died  was  inflicted  in  the  "  first"  or  "  second  " 
fight.  The  substance  of  its  further  charge  was,  that  if  the 
fatal  wound  was  given  in  the  first  fight,  the  killing  was  unlaw- 
ful, or  excusable,  in  proportion  to  the  necessity  the  defendant 
was  under  to  save  his  life,  or  to  prevent  great  bodily  harm  ; 
if,  however,  it  was  done  in  the  second  fight,  there  was  not  a 
case  of  self-defence,  or  excusable  homicide,  but  of  murder  in 
the  second  degree,  or  manslaughter  in  the  first  degree,  as  it  was 
actuated  by  malice  or  passion ;  or  it  might  be  murder  in  the 
first  degree,  if  the  defendant,  after  his  first  passion  had  sub- 
sided, did  the  killing  in  pursuance  of  a  deliberate  intention 
formed  before  the  second  encounter.  Several  charges  asked  for 
the  defence  were  refused.  One  of  them  claimed  greater  im- 
munity for  the  defendant  on  account  of  ill  health,  and  smaller 
size  than  the  deceased,  without  reference  to  his  intention  in 
engaging  in  the  combat.  The  others  are  based  on  a  necessary 
resistance  to  a  violent  assault,  without  fault  on  his  part. 
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Manslaughter  is  the  unlawful  killing  of  another,  without 
malice,  either  expressed  or  implied.  When  it  is  done  volunta- 
rily, as  if,  upon  a  sudden  quarrel,  two  persons  fight,  and  one  of 
them  kills  the  other,  our  law  makes  it  manslaughter  in  the  first 
degree.  R.  C.  §  3659.  But,  in  every  case  of  homicide  upon 
provocation,  if  there  be  a  sufficient  cooling  time  for  passion  to 
subside,  and  reason  to  interpose,  and  the  person  so  provoked 
afterward  kills  the  other,  this  is  deliberate  revenge,  and  not 
heat  of  blood,  and  accordingly  amounts  to  murder.  4  Bla. 
Com.  190,  191.  There  was  no  conflict  whatever  in  the  evi- 
dence, and  the  charge  of  the  court,  in  application  to  it  as  above 
recited,  is  in  strict  accordance  with  the  law.  It  is  more  cer- 
tainly proved  that  there  were  two  "  fights,"  or  encounters,  than 
that  the  defendant  killed  the  deceased,  because  there  is  a  bare 
possibility,  without  impeachment  of  the  testimony,  that  the  de- 
ceased may  have  died  from  some  other  cause  than  the  wounds. 
The  court  could  scarcely  have  spoken  of  the  matter  without 
assuming  that  there  h§,d  been  some  fighting,  and,  if  any,  there 
were  two. 

The  charges  refused  were  wholly  inapplicable  to  the  evidence. 
Both  of  the  parties  manifested  alacrity  to  fight,  on  very  little 
provocation.  When  this  is  the  case,  neither  can  invoke  the 
law  of  self-defence.  The  judgment  is  affirmed. 


Bose  Napier  v.  The  State. 

Indictment  for  Betting  at   Cards. 

1.  Sufficiency  of  indictment.  —  An  indictment,  which  alleges  that  the  defendant 
"  bet  fractional  currency  of  the  United  States,"  the  denomination  and  value  of 
which  are  averred,  "at  a  game  played  with  cards  in  a  highway,  or  public  place" 
(Rev.  Code,  §  3622),  is  sufficient. 

2.  Betting  at  cards  "  in  public  place."  —  Under  an  indictment  which  charges  the 
defendant  with  betting  "at  a  game  played  with  cards  in  a  public  place"  (Rev. 
Code,  §  3622),  a  conviction  may  be  had,  on  proof  that  the  game  was  played  "  at  a 
house  where  spirituous  liquors  were  retailed ; "  and  if  the  playing  was  in  an  open 
place,  within  ten  feet  of  the  door  of  the  house,  and  in  full  view  of  it,  this,  in  con- 
templation of  law,  is  at  the  house.  (Beickell,  J.,  dissenting,  held,  that  the  previous 
decisions  of  this  court,  under  indictments  for  playing  cards  "  in  a  public  place," 
should  govern  this  and  similar  cases;  and  that  where  the  indictment  charged  the 
playing  to  have  been  at  or  in  "  a  public  place,"  while  the  proof  showed  that  it  was 
at  one  of  places  specifically  named  in  the  statute,  the  variance  was  fatal,  and  no  con- 
viction could  be  had.) 

From  the  Criminal  Court  of  Bullock. 

Tried  before  the  Hon.  C.  J.  L.  Cunningham. 

The  indictment  in  this  case  contained  two  counts,  but  a  de- 
murrer was  sustained  to  the  first  count,  and  the  trial  was  had 
on  the  second  count,  which  was  in  these  words :  "  The  grand 
jury  aforesaid  further  charge,  that,  before  the  finding  of  this 


OF   ALABAMA.  169 

[Napier  v.  State.] 

indictment,  Bose  Napier  bet  fractional  currency  of  the  United 
States,  of  the  denomination,  to  wit,  twenty-five  cents,  and  of 
the  value  of  twenty  cents,  at  a  game  played  with  cards  in  a 
highway,  or  public  place  ;  against  the  peace,"  &c.  A  demurrer 
to  this  count  was  overruled  by  the  court,  and  the  trial  was  had 
on  issue  joined  on  the  plea  of  not  guilty. 

"On  the  trial,"  as  the  bill  of  exceptions  states,  " the  State 
introduced  as  a  witness  one  Ned  Thompson,  who  testified,  that 
he  saw  the  defendant  playing  cards  in  December  last,  at  Thomp- 
son's Station,  in  said  county  of  Bullock  ;  that  there  was  a  store 
at  said  station,  kept  by  one  Germany  ;  that  the  playing  was 
about  ten  feet  immediately  in  front  of  the  door  of  said  Germa- 
ny's store,  at  night,  by  firelight,  on  a  plank  on  the  ground ;  that  a 
party  was  given  that  night,  at  or  near  said  store,  and  there  was 
a  large  crowd  present ;  that  the  defendant  bet  fifty  cents,  paper 
money,  which  was  '  greenback,'  and  was  worth  forty  cents  or 
more  ;  that  there  was  no  public  road  by  said  station ;  that  the 
Montgomery  and  Eufaula  Railroad  passed  ,said  station,  but  there 
was  no  regular  depot  there  ;  and  that  pelfcons  passed  up  and 
down  said  railroad,  going  to  and  returning  from  said  store,  for 
the  purpose  of  trading.  Said  witness  testified,  on  cross  exami- 
nation, that  said  Germany  kept,  among  other  things,  spirituous 
liquors  for  sale  at  said*  store ;  that  the  said  playing  was  directly 
in  front  of  the  door  of  said  store,  and  there  was  nothing  between 
the  door  and  the  place  where  the  playing  was.  Said  Germany, 
who  was  introduced  as  a  witness  by  the  defendant,  testified 
that,  at  the  time  of  the  said  playing  in  December  last,  as  testi- 
fied to  by  said  Thompson,  he  had  a  retail  license,  and  was  selling 
spirituous  liquors  by  the  drink  at  the  time  of  the  playing." 

"  This  being  all  the  evidence  in  the  case,  the  court  charged 
the  jury,  that  a  place,  not  public  in  itself,  may  become  public 
by  force  of  circumstances ;  and  that  if  they  believed,  from  the 
evidence,  that  the  betting  charged  in  the  indictment  was  done 
at  Thompson's  Station,  on  the  Montgomery  and  Eufaula  Rail- 
road in  said  county,  and  in  the  presence  of  a  large  crowd  of 
persons,  assembled  by  reason  of  a  social  party  there  at  that 
time,  the  place  of  such  playing  and  betting  was  a  public  place 
within  the  meaning  of  the  statute,  though  it  was  near  and  in 
front  of  a  house  or  store  where  spirituous  liquors  were  retailed, 
sold,  or  given  away." 

The  defendant  excepted  to  this  charge,  and  requested  the 
court,  in  writing,  to  charge  the  jury  as  follows  :  " '  At  a  house 
or  place  where  spirituous  liquors  are  retailed,  sold,  or  given 
away,'  as  mentioned  in  the  statute,  means  near  a  house  where 
such  liquors  are  retailed,  sold,  or  given  away  ;  and  if  tbe  jury 
believe,  from  the  evidence,  that  the  defendant  bet  fractional 
currency,  as  charged  in  the  indictment,  at  a  house  or  place 
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where  spirituous  liquors  were  retailed,  sold,  or  given  away, 
though  such  betting  was  not  in  such  house  or  place,  then  the 
defendant  cannot  be  convicted  under  this  indictment,  and  they 
must  find  him  not  guilty."  The  court  refused  to  give  this 
charge,  and  the  defendant  excepted  to  its  refusal. 

The  overruling  of  the  demurrer  to  the  indictment,  the  charge 
given  by  the  court,  and  the  refusal  of  the  charge  asked,  are  now 
assigned  as  error. 

Norman  &  Wilson,  for  the  prisoner,  cited  Windham  v.  The 
State,  26  Ala.  69 ;  Smith  v.  The  State,  37  Ala.  472  ;  Brown 
v.  The  State,  27  Ala.  47 ;  Sweeny  v.  The  State,  28  Ala.  47. 

Ben.  Gardner,  Attorney  General,  for  the  State. 

BRICKELL,  J.  —  The  defendant  was  indicted  for  a  violation 
of  section  3622  of  the  Revised  Code,  by  betting  at  a  game  of 
cards  played  "  in  a  highway,  or  at  a  public  place."  He  de- 
murred to  the  indictment,  but  his  demurrer  was  overruled  ;  and 
this  action  of  the  court  is  now  assigned  as  error.  The  record 
does  not  inform  us  what  causes  of  demurrer,  if  any,  were  as- 
signed in  the  court  below ;  and  we  have  not  been  furnished 
with  any  brief  or  argument  of  counsel,  pointing  out  the  specific 
objection  intended  to  be  raised  by  the  demurrer.  It  seems  to 
us  the  count  is  sufficient.  It  avers  every  fact  necessary  to  the 
guilt  of  the  accused.  The  playing  of  cards  at  a  place  prohibited 
by  the  statute,  the  betting  thereon  by  the  defendant,  and  the 
thing  bet, —  fractional  currency  of  the  United  States,  —  its  de- 
nomination and  value,  are  clearly  and  positively  alleged.  There 
was,  therefore,  no  error  in  overruling  the  demurrer  to  the  in- 
dictment. 

2.  The  indictment  alleged,  that  the  playing  was  "  in  a  public 
highway,  or  at  a  public  place,"  while  the  evidence  showed  a 
playing  near  to,  in  front  of,  and  in  full  view  of  a  house  where 
spirituous  liquors  were  retailed.  The  house  was  situated  at  a 
station  on  the  Montgomery  and  Eufaula  Railroad,  and  the  evi- 
dence would  probably  warrant  the  inference  that  the  playing 
was  visible  from  that  road.  An  indictment  for  gaming  "  at  a 
public  place "  cannot  be  sustained  by  evidence  of  a  playing 
at  any  one  of  the  places  specifically  mentioned  in  the  statute. 
Thus,  an  indictment  for  playing  "  at  a  public  place  "  would 
not  be  supported  by  proof  of  a  playing  in  a  highway.  Bush  v. 
The  State,  18  Ala.  418.  So,  if  the  playing  was  at  a  public 
house,  and  the  charge  was  of  a  playing  "at  a  public  place,"  the 
evidence  would  not  support  the  charge.  Windham  v.  The 
State,  26  Ala.  69  ;  Sweeny  v.  The  State,  28  Ala.  47 ;  Brown 
v.  The  State,  27  Ala.  47.     This  rests  upon  the  principle,  that 
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the  "  public  place,"  as  used  in  the  statute  against  gaming,  does 
not  include  any  of  the  places  specifically  mentioned,  but  em- 
braces all  other  public  places,  whether  they  are  public  per  se,  or 
become  public  merely  by  force  of  circumstances.  See  the  cases 
collected  in  Brickell's  Digest,  vol.  1,  p.  475,  §  376. 

The  playing  in  this  case  was  certainly  at  one  of  the  places 
specifically  mentioned  in  the  statute,  —  a  storehouse  for  retail- 
ing spirituous  liquors.  It  was  not  in  or  at  a  highway.  The 
Montgomery  and  Eufaula  Railroad  cannot,  under  our  former  de- 
cisions, be  deemed  a  highway  within  the  purview  of  the  statute. 
In  Mills  v.  The  State  (20  Ala.  86),  this  court  declared,  that 
the  term  "  highway,"  as  used  in  the  statute,  did  not  embrace  a 
neighborhood  road  ;  that  it  must  be  confined  to  a  public  road, 
that  is,  a  road  dedicated  to,  and  kept  up  by  the  public.  Fol- 
lowing this  decision,  it  was  held  in  Glass  v.  The  State  (30  Ala. 
529),  that  though  the  navigable  rivers  of  the  State  are  by  law 
declared  public  highways,  yet  a  navigable  river  was  not  a  high- 
way within  the  statute  against  gaming.  The  Montgomery  and 
Eufaula  Railroad,  the  property  of  a  private  corporation  kept  up 
and  operated  by  it,  though  open  to  the  public  for  travel  and  the 
transportation  of  freight,  is  not  a  highway  within  this  statute. 

The  playing  in  this  case  was  at  a  storehouse  where  spirituous 
liquors  were  retailed.  Though  the  statute  uses  the  words  "  at 
a  storehouse,"  &c,  any  playing  so  near  to  such  a  house  as  to 
let  in  the  evil  which  the  statute  was  designed  to  suppress,  must 
be  deemed  a  playing  at  the  house.  Here,  the  playing  was  near 
to,  and  in  front  of  the  storehouse,  and  in  the  presence  of  a  large 
number  of  persons  assembled  at  the  house.  All  the  evils  which 
could  result  from  a  playing  within  the  walls  of  the  house,  would 
equally  result  from  this  playing.  The  playing,  then,  being  at 
one  of  the  places  specifically  mentioned  in  the  statute,  a  con- 
viction of  the  players  could  only  be  had  under  an  indictment 
alleging  the  playing  at  that  particular  place.  When  the  in- 
dictment is  against  one  betting  on  the  game,  the  same  rule  must 
prevail.  If  the  participants  in  the  game  could  not  be  convicted 
on  the  allegations  and  proof  made  against  him,  he  cannot  be 
convicted.  The  charge  given,  and  the  refusal  to  charge  as 
asked,  were,  therefore,  both  erroneous.  Under  the  evidence  set 
out  in  the  record,  the  defendant  might  be  convicted  under  an 
indictment  alleging  the  playing  to  have  been  in  a  storehouse 
where  spirituous  liquors  were  retailed. 

The  judgment  is  reversed,  and  the  cause  remanded.  The  de- 
fendant will  remain  in  custody,  until  discharged  by  due  course 
of  law. 

Note  by  Reporter.  —  The  Attorney  General  having  ap- 
plied for  a  rehearing,  on  the  authority  of  the  cases  of  Ed.  Ray 
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v.  The  State,  and  Wade  Napier  v.  The  State,  decided  at  the 
present  term  (pp.  172,  174),  the  following  opinion  was  de- 
livered on  a  subsequent  day  of  the  term,  in  response  to  his  ap- 
plication :  — 

BRICKELL,  J.  —  The  cases  cited  in  the  application  for  a 
rehearing  are  in  direct  conflict  with  the  foregoing  opinion. 
While  I  would  prefer  adhering  to  the  opinion,  as  conforming 
to  the  former  decisions  of  this  court  therein  cited,  my  brothers, 
recognizing  fully  the  authority  of  those  decisions,  when  applied 
to  indictments  for  gaming,  are  unwilling  to  extend  them  to 
cases  like  the  present,  —  an  indictment,  not  for  gaming,  but  for 
betting  at  a  game  of  cards  played  at  an  unlawful  place.  Under 
the  influence  of  their  opinion,  the  rehearing  is  granted,  the 
judgment  of  reversal  heretofore  rendered  is  set  aside,  and  the 
judgment  of  the  court  below  is  affirmed. 


Ed.  Ray  v.  The  State. 

Indictment  for  Betting  at  Cards. 

1.  Betting  at  cards  "  in  public  place."  —  Under  an  indictment  which  charges  the 
defendant  with  betting  at  "  a  game  played  with  cards  in  a  public  place  "  (Rev.  Code, 
§3622),  a  conviction  may  be  had  on  proof  that  the  game  was  played  "at  a  house 
where  spirituous  liquors  were  retailed ;  "  and  if  the  playing  was  in  an  open  place, 
within  ten  feet  of  the  door  of  the  house,  and  within  full  view  of  it,  tins,  in  con- 
templation of  law,  is  at  the  house. 

2.  Sufficiency  of  indictment.  —  An  indictment,  which  alleges  that  the  defendant 
"bet  fractional  currency  of  the  United  States,"  the  denomination  and  value  of 
which  are  averred,  "  at  a  game  played  with  cards  by  him  in  a  public  place  "  (Rev. 
Code,  §  3622),  is  sufficient. 

From  the  Criminal  Court  of  Bullock. 

Tried  before  the  Hon.  C.  J.  L.  Cunningham. 

No  counsel  appeared  for  the  prisoner  in  this  court. 

Ben.  Gardner,  Attorney  General,  for  the  State. 

PETERS,  C.  J.  —  This  is  a  criminal  prosecution  for  betting 
at  a  game  with  cards  played  at  a  public  place,  under  section 
3622  of  the  Revised  Code.  The  count  of  the  indictment  on 
which  the  defendant  below  was  found  guilty  is  in  these  words  : 
"  The  grand  jury  aforesaid  further  charge,  that,  before  the 
finding  of  this  indictment,  Ed.  Ray  bet  fractional  currency 
of  the  United  States,  of  the  denomination,  to  wit,  twenty-five 
cents,  and  of  the  value  of  twenty  cents,  at  a  game  played  with 
cards  by  said  Ed.  Ray,  in  a  public  place,  contrary  to  law; 
against  the  peace  and  dignity  of  the  State  of  Alabama."    This 
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count  was  demurred  to  by  the  defendant  below,  and  the  de- 
murrer was  overruled  by  the  court.  He  then  went  to  trial  on 
the  plea  of  not  guilty,  and  was  convicted,  and  fined  fifty  dollars 
and  costs.     From  this  judgment  he  appeals  to  this  court. 

The  bill  of  exceptions  shows,  that  the  evidence  on  which  the 
jury  found  their  verdict  tended  to  establish  the  following  facts  : 
That  the  accused,  said  Ed.  Ray ,5  within  the  time  covered 
by  the  indictment,  played  at  a  game  with  cards  in  Bullock 
county  in  this  State,  and  bet  twenty-five  cents  in  fractional  cur- 
rency of  the  United  States,  which  was  worth  twenty  cents,  at 
said  game  with  cards,  "  at  Thompson's  Station,  on  the  Mont- 
gomery and  Eufaula  Railroad  ;  "  "  that  there  was  a  store  at  said 
station,  kept  by  one  G.  W.  Germany  ;  that  the  playing  was 
about  ten  feet  immediately  in  front  of  the  store  of  said  Ger- 
many ;  that  there  was  a  party  given  at  said  station  on  that 
night ;  that  there  was  a  large  crowd  present ;  that  the  playing 
was  at  night,  by  fire-light,  on  a  plank  on  the  ground,  just  be- 
fore the  door  of  said  Germany's  store ; "  "  that  there  was  no 
public  road  by  said  station ;  that  the  Montgomery  and  Eufaula 
Railroad  passed  said  station  ;  that  persons  passed  up  and  down 
said  station  in  going  to  and  returning  from  said  store  at  said 
station  for  the  purpose  of  trading,  and  that  there  was  no  reg- 
ular depot  at  said  station."  It  was  also  proven  that  said  Ger- 
many kept  spirituous  liquors  for  sale  at  said  store,  and  that 
there  was  nothing  between  where  defendant  was  playing  and 
the  door  of  said  storehouse.  It  was  also  shown,  that  said  Ger- 
many "  had  a  retail  license,  and  was  selling  spirituous  liquors 
by  the  drink  at  the  time  defendant  was  charged  with  betting  " 
as  aforesaid.  • 

The  language  of  section  3620  of  the  Revised  Code  forbids 
the  playing  "  at  any  game  with  cards,  dice,  or  any  device  or 
substitute  for  either  cards  or  dice,  at  any  tavern,  inn,  store- 
house for  retailing  spirituous  liquors,  or  house  or  place  where 
spirituous  liquors  are  retailed,  sold,  or  given  away ;  or  in  any 
public  house,  highway,  or  other  public  place,  or  out-house  where 
people  resort."  And  section  3622  of  the  Revised  Code  makes 
"  betting  at  any  game  prohibited  by  section  3620  "  of  the  same 
Code  an  indictable  offence,  punishable,  on  conviction,  b}r  fine 
of  not  less  than  fifty  dollars,  nor  more  than  three  hundred  dol- 
lars. It  will  be  seen  that  these  sections  of  the  Code  make  a  dis- 
tinction between  playing  with  cards  in  a  place,  and  at  a  place. 
Webster,  in  his  Dictionary,  defines  at  to  mean  nearness  in  place 
or  time.  To  be  at  church,  does  not  necessarily  mean  to  be  in 
the  church ;  and  to  be  at  home,  does  not  require  a  party  to  be 
in  the  homestead  domicile.  Webster's  Diet.  Unabr.,  word  AT. 
Then,  as  in  the  sections  of  the  Code  above  referred  to,  the 
words  at  and  in  are  both  used  to  signify  position  in  place,  there 
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will  be  no  sound  reason  for  this  distinction,  unless  they  also  ex- 
pressed a  difference  in  place.  This  would  authorize  the  court 
to  construe  at  as  near  to.  And  upon  this  construction,  to  play 
with  cards  within  ten  feet  of  a  storehouse  in  which  spirituous 
liquors  are  retailed  and  sold,  and  to  bet  at  such  game,  is  a  vio- 
lation of  section  3622  of  the  Revised  Code.  The  evidence  in 
this  case,  then,  justified  the  conviction  of  the  defendant  under 
the  indictment  above  set  out.     Rev.  Code,  §§  3620,  3622,  4199. 

There  was  nothing  in  the  demurrer,  which  would  justify  the 
court  to  overturn  and  quash  the  count  in  the  indictment  above 
set  out. 

The  conviction  was,  therefore,  correct,  and  the  judgment  of 
the  court  below  is  affirmed. 

Note  by  Reporter.  — In  the  case  of  Wade  Napier  v.  The 
State,  the  judgment  was  affirmed  on  the  authority  of  this  case, 
but  no  written  opinion  was  delivered.  The  indictments  in  the 
two  cases,  and  the  bills  of  exceptions,  were  in  the  same  words, 
mutatis  mutandis.  See  also  the  case  of  Bose  Napier  v.  The 
State,  p.  168. 


Norvell  v.  The  State. 

Indictment  for  Emitting  and  Circulating  Change-bills. 

1.  Joinder  of  offences  in  indictment.  —  Two  misdemeanors,  one  punishable  by  fine 
and  imprisonment,  and  the  other  by  fine  only,  cannot  be  joined  in  one  indictment, 
even  in  separate  counts. 

2.  Emitting  and  circulating  change-bills  as  money ;  what  constitutes  offence.  —  To 
constitute  the  statutory  offence  of  making,  emitting,  or  circulating  change-bills  to 
be  used  as  money  (Rev.  Code,  §§  3643,  3644),  itisjmmaterial  what  name  was  given 
to  the  paper,  to  what  extent  it  was  circulated,  what  considerations  of  convenience 
prompted  it,  or  what  benefit  accrued  from  it  to  the  accused  or  any  one  else ;  nor 
can  the  criminal  intent,  necessary  to  be  proved,  be  avoided  by  showing  that  the  act 
was  done  through  indifference,  thoughtlessness,  or  mechanical  compliance  with  the 
orders  of  some  other  person. 

From  the  Circuit  Court  of  Montgomery,  on  change  of  venuF* 
from  Elmore. 

Tried  before  the  Hon.  James  Q.  Smith. 

The  indictment  in  this  case  contained  two  counts ;  the  first 
charging  that  the  defendant,  within  twelve  months  before  the 
finding  of  the  indictment,  "signed  a  certain  paper,  partly  writ- 
ten and  partly  printed,  issued  without  authority  of  law,  of 
which  the  following  is  a  copy  "(setting  it  out),  "  to  answer  the 
purposes  of  money,  or  for  general  circulation ;  "  and  the  second, 
that  he  "passed  and  circulated  in  said  State  and  county  paper, 
partly  written  and  partly  printed,  issued  without  authority  of 


OF  ALABAMA.  175 

[Norvell  v.  State.] 
law,  to  answer  the  purposes  of  money,  of  which  the  following  is 
a  copy,"  &c.  The  defendant  demurred  to  the  indictment,  for  a 
misjoinder  of  offences  ;  and  the  court  thereupon  permitted  the 
prosecuting  attorney  to  enter  a  nolle  pros,  to  the  second  count, 
and  required  the  defendant,  against  his  objection,  to  plead  to 
the  first  count ;  to  which  ruling  and  action  of  the  court  the  de- 
fendant reserved  an  exception,  as  also  to  the  refusal  of  the 
court  to  quash  the  first  count,  on  the  ground  that  there  was  no 
valid  indictment  in  court- 
On  the  trial,  as  the  bill  of  exceptions  shows,  the  State  offered 
in  evidence  one  of  the  papers,  or  change-bills,  which  the  de- 
fendant was  charged  with  emitting,  and  which  was  signed  by 
said  defendant,  with  the  addition  of  the  word  "  agent "  after 
the  name  ;  was  without  date,  had  the  name  of  W.  M.  Jordan 
indorsed  on  the  back,  and  contained  on  its  face  only  these 
words :  "  Tallassee,  2.  Good  for  two  dollars  in  merchan- 
dise." "  The  evidence  showed  that  this  paper,  with  others  of 
a  similar  character,  varying  in  amount  from  ten  cents  to  ten 
dollars,  was  used  under  the  following  circumstances  :  The  Tal- 
lassee Manufacturing  Company,  at  Tallassee,  in  said  county  of 
Elmore,  had  in  its  employment  about  six  hundred  and  fifty 
operatives,  and,  besides  its  manufacturing  business,  owned  a 
store  in  Tallassee,  which  was  under  the  charge  of  the  defend- 
ant as  superintendent.  Previous  to  any  of  these  papers  being 
signed  or  used,  it  was  the  habit  of  said  company  to  allow  the 
operatives  to  purchase  goods  at  the  store  on  a  credit,  keeping 
their  accounts  within  the  amount  to  which  they  would  be  en- 
titled as  wages  at  the  end  of  the  month,  when  the  account 
would  be  settled  and  closed.  This  system  involved  a  great 
deal  of  trouble  in  keeping  the  accounts,  both  from  the  number 
of  the  operatives,  and  the  character  of  their  purchases,  being 
mostly  articles  of  small  price ;  and  frequently,  on  settling  at 
the  end  of  the  month,  some  of  the  accounts  were  disputed.  To 
obviate  this,  the  company  determined  to  adopt  the  following 
plan :  B.  D.  Fry  was  the  treasurer  of  the  company ;  on  appli- 
cation to  him  by  an  operative,  he  would  examine  the  contract 
under  which  the  operative  was  working,  and  having  ascertained 
the  amount  to  which  he  would  be  entitled  at  the  end  of  the 
month,  would  give  him  an  order  on  the  defendant,  as  the  agent 
of  the  company,  at  the  store,  for  some  amount  less  than  he  would 
be  entitled  to  receive  at  the  end  of  the  month  ;  the  operative 
took  this  order  to  the  defendant,  who  delivered  to  him  the  amount 
called  for  by  it  in  paper  of  the  character  above  mentioned  ; 
and  the  operative  then  went  to  another  part  of  the  store,  where 
the  goods  were  kept,  and  made  his  purchases,  paying  for  the 
same  in  said  paper  ;  and  if  he  did  not  use  all  the  paper  at  that 
time,  he  retained  it,  to  be  used  in  like  manner  at  a  future  time. 
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There  was  evidence  showing  that  the  defendant,  and  also  the 
clerks  in  the  store,  were  instructed  not  to  use  this  paper  in  any 
other  manner  than  settling  with  the  operatives.  It  was  in  evi- 
dence, also,  that  if  the  paper  presented  by  the  operative  was  of  a 
larger  amount  than  his  purchases,  the  clerk  gave  him  in  change 
paper  of  the  same  description.  It  was  in  evidence,  also,  that 
the  monthly  wages  of  the  operatives  amounted  to  about  eleven 
thousand  dollars,  and  that  there  was  used  monthly,  on  an 
average,  in  the  manner  aforesaid,  about  seven  thousand  dollars ; 
and  when  the  month  was  out,  on  making  the  settlement  with 
the  operatives,  after  charging  them  with  the  paper  so  received 
by  them,  the  balance  due  to  them  was,  in  every  instance,  paid  to 
them  in  United  States  currency  by  the  treasurer.  There  was 
evidence,  also,  that  the  defendant,  in  some  instances,  had 
bought  things  from  country  people,  and  settled  for  them  with 
this  kind  of  paper  ;  and  that  it  was  in  circulation  generally  in 
the  town  of  Tallassee,  where  said  operatives  all  lived  ;  and  that 
it  had  some  circulation  in  the  vicinity  of  Tallassee ;  and  that 
debts  had  been  paid  with  them,  and  goods  bought  from  others 
than  said  company's  store  ;  and  that  there  were  two  other  small 
stores  in  Tallassee,  at  which  this  paper  was  taken  in  exchange 
for  goods ;  and  that  none  of  said  paper  was  received  or  used 
by  any  of  the  officers,  agents,  or  clerks  of  said  company,  except 
those  employed  at  the  store.  This  was,  in  substance,  all  the 
evidence  in  the  case. 

"  During  the  trial,  the  defendant  asked  B.  D.  Fry,  a  witness, 
who  had  testified  as  to  the  mode  and  objects  with  which  said 
paper  was  made,  if  the  Tallassee  Manufacturing  Company  de- 
rived any  pecuniary  profit  from  the  use  of  said  paper  ;  to  which 
question  the  solicitor  objected,  and  the  court  sustained  the  ob- 
jection ;  to  which  decision  of  the  court  the  defendant  excepted. 
The  defendant  asked  T.  M.  Barnett,  another  witness,  who  was 
cognizant  of  the  arrangement  for  making  and  using  said  paper, 
being  one  of  the  corporators  of  said  company,  under  whose  direc- 
tion they  were  prepared,  for  what  other  use  was  said  paper  in- 
tended than  in  settling  with  the  operatives  ;  to  which  question 
the  solicitor  objected,  and  the  court  sustained  the  objection  ;  to 
which  ruling  the  defendant  excepted.  The  defendant  asked  said 
Barnett,  also,  a  question  tending  to  prove  that  he,  as  one  of  the 
owners  and  managers  of  said  manufacturing  company,  gave 
notice  to  the  different  clerks  and  agents  of  the  company  at  said 
store,  at  the  time  said  paper  was  to  be  used,  not  to  receive  said 
paper,  nor  to  give  it  to  any  persons  but  the  operatives.  To 
this  question,  also,  the  solicitor  objected,  and  the  court  sus- 
tained the  objection  ;  to  which  ruling  the  defendant  excepted. 
The  defendant  asked  one  Moorefield,  a  witness,  who  lived  in 
Tallassee,  and  kept  a  store  and  ferry  there,  a  question  tending 
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to  prove  that,  at  the  time  said  paper  was  first  used  by  said  com- 
pany as  aforesaid,  said  witness  and  other  persons  were  in- 
structed by  the  defendant,  and  by  B.  H.  Micou,  the  president 
of  said  company,  not  to  receive  said  paper.  To  this  question, 
also,  the  solicitor  objected,  and  the  court  sustained  the  objec- 
tion ;  to  which  ruling  the  defendant  excepted. 

"  The  court  charged  the  jury,  among  other  things,  that  it 
was  a  matter  of  little  consequence  by  what  name  the  parties 
issuing  the  paper  called  it,  as  parties  offending  cannot  evade 
the  statute  by  a  name  or  subterfuge ;  that  the  question  for  the 
jury  to  decide  was,  whether  the  paper  described  in  the  indict- 
ment was  signed  by  the  defendant  to  answer  the  purposes  of 
money,  or  for  general  circulation ;  that,  if  it  was  issued  to 
answer  the  purposes  of  money,  or  for  general  circulation,  the 
extent  of  the  circulation  was  not  material,  as  paper  issued  for 
general  circulation  would  always  be  restrained  by  the  respon- 
sibility of  the  parties  issuing  it." 

The  defendant  excepted  to  this  charge,  and  requested  the 
following  charges,  which  were  in  writing :  — 

"  1.  That  to  convict  the  defendant,  the  jury  must  believe, 
from  the  evidence,  that  the  defendant,  at  the  time  he  signed 
the  said  paper,  did  so  with  the  intention  that  it  should  answer 
the  purposes  of  money,  or  for  general  circulation ;  and  they 
must  be  satisfied  of  that  fact,  from  the  evidence,  beyond  all 
reasonable  doubt. 

"  2.  That  if  the  defendant,  at  the  time  he  signed  the  paper 
offered  in  evidence,  and  other  paper  testified  to,  did  not  sign  it 
with  the  intention  that  it  should  answer  the  purposes  of  money, 
or  for  general  circulation,  the  fact  that  it  may  have  been  after- 
wards used  by  others,  or  even  by  the  defendant,  for  either  of 
those  purposes,  would  not  be  sufficient  to  convict  the  defendant 
as  charged  in  the  indictment. 

"  3.  That  the  instrument  offered  in  evidence  shows  on  its 
face  that  it  was  not  intended  to  answer  the  purposes  of  money, 
or  for  general  circulation  as  such. 

"4.  That  if  the  jury  believed  that  the  intention  with  which 
these  papers  were  signed  was  to  simplify  the  keeping  of  ac- 
counts with  the  operatives  of  said  company,  and  not  to  pay  to 
them  as  wages,  or  to  be  used  in  any  way  in  which  the  company 
would  otherwise  have  been  compelled  to  use  money,  then  they 
must  find  that  they  were  not  signed  to  answer  the  purposes  of 
money,  or  for  general  circulation." 

The  court  refused  each  of  these  charges,  and  the  defendant 
excepted  to  their  refusal ;  and  he  now  assigns  as  error  the  over- 
ruling of  his  motion  to  quash  the  indictment,  the  rulings  of  the 
court  on  questions  of  evidence,  as  above  stated,  the  charges 
given  by  th«  court,  and  the  refusal  of  the  charges  asked. 

vol.  n.  12 
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Blakey  &  Ferguson  and  Elmore  &  Gtjnter,  for  the 
defendant. 

Ben.  Gardner,  Attorney  General,  for  the  State. 

B.  F.  SAFFOLD,  J.  —  Two  offences  are  charged  in  the  in- 
dictment, which  belong  to  the  same  family  of  crimes,  and  are 
of  the  same  general  nature.  But  that  in  the  first  count  is  pun- 
ishable by  fine,  not  exceeding  five  hundred  dollars,  and  im- 
prisonment in  the  county  jail,  for  not  more  than  one  year  ; 
while  the  other  is  punished  by  fine  only,  not  less  than  twenty, 
nor  more  than  one  hundred  dollars.  In  this  State,  the  law 
seems  to  be  plain,  that  indictments  for  misdemeanors  may 
charge,  in  several  counts,  different  kindred  offences,  the  pun- 
ishment of  which  is  the  same  ;  but,  if  the  punishment  is  not 
the  same,  the  indictment  is  bad.  The  State  v.  Covy,  4  Porter, 
186 ;  The  State  v.  Coleman,  5  Porter,  32.  That  the  punishment 
differs  in  the  degree  of  severity,  is  not  considered  an  objection. 
Johnson  v.  The  State,  29  Ala.  62.  Imprisonment  and  fine  are 
not  punishments  of  the  same  nature.  The  court  erred  in  not 
quashing  the  indictment,  on  the  defendant's  motion  to  that 
effect.  Mayo  v.  The  State,  30  Ala.  32  ;  1  Bishop's  Crim.  Pro. 
§  206. 

Whether  the  Tallassee  Manufacturing  Company,  which 
caused  the  paper  to  be  issued,  was  benefited  by  its  use,  was  an 
immaterial  and  irrelevant  inquiry.  The  injury  resulting  to  the 
public  is  the  ground  of  prohibiting  the  circulation  of  change- 
bills.     Fry's  testimony  on  this  point  was  properly  rejected. 

The  other  exceptions  taken  by  the  defendant  to  the  rulings 
of  the  court  on  questions  of  evidence,  as  well  as  in  the  matter 
of  charges  given  and  refused,  may  be  considered  generally. 
Section  3643  of  the  Revised  Code  forbids  any  person,  private 
corporation,  or  association,  to  make,  emit,  sign,  or  countersign, 
without  authority  of  law,  any  paper  to  answer  the  purposes  of 
money,  or  for  general  circulation  ;  or  to  cause  or  procure  the 
same  to  be  done.  Section  3644^orbids  any  person  to  pass  or 
circulate,  in  this  State,  any  paper  issued  without  authority  of 
law,  to  answer  the  purposes  of  money.  In  a  prosecution  under 
either  of  these  sections,  it  would  be  wholly  immaterial  what 
appellation  was  given  to  the  paper  as  described  in  them  ;  or  to 
what  extent  it  was  circulated,  whether  among  the  operatives  in 
a  factory,  or  in  the  surrounding  country  ;  or  what  considera- 
tions of  convenience  prompted  its  making,  issue,  or  circulation. 
Of  course,  there  must  be  an  intention  to  do  the  thing  forbidden  ; 
but  this  intention  is  not  to  be  avoided,  by  mere  indifference, 
refusal  to  think,  or  mechanical  compliance  with  the  orders  of 
some  other  person. 

The  judgment  is  reversed,  and  the  cause  remanded. 
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De  Bardelaben  et  ah  v.  The  State. 

Indictment  for  Larceny,  and  Receiving  Stolen   Goods. 

1.  Presumption  as  to  regular  empanelling  of  jury.  —  A  recital  in  the  record,  that 
the  defendants  came  in  person,  and  by  attorney,  "and  pleaded  not  guilty  to  the 
charge  in  the  indictment  made,  and  thereupon  came  twelve  persons,  having  the 
qualification  required  by  law,  as  petit  jurors,  and  were  sworn,"  &c.,  is  sufficient,  on 
error,  to  show  that  the  jury  was  regularly  empanelled. 

2.  Oath  of  petit  jury.  — A  recital  in  the  record,  that  the  jury  was  "  sworn,  under 
the  forms  of  law,  to  try  the  issues  joined  between  the  State  of  Alabama  and  the 
defendant,"  shows  a  substantial  compliance  with  the  requisitions  of  the  statute 
(Rev.  Code,  §  4092). 

3.  Punishment  of  grand  larceny. —  On  a  conviction  of  grand  larceny,  or  knowingly 
receiving  stolen  goods  of  value  greater  than  one  hundred  dollars  (Rev.  Code,  §§ 
3706,  3710),  the  court  has  no  authority  to  sentence  the  prisoner  to  imprisonment  in 
the  county  jail,  since  the  statute  only  prescribes  imprisonment  in  the  penitentiary  j 
but,  on  the  reversal  of  such  erroneous  judgment,  the  cause  will  be  remanded, 
not  for  a  new  trial,  but  that  the  proper  judgment  may  be  rendered. 

From  the  Circuit  Court  of  Autauga. 
Tried  before  the  Hon.  James  Q.  Smith. 

Thos.  H.  Watts,  for  the  prisoners. 

Ben.  Gardner,  Attorney  General,  for  the  State. 

BRICKELL,  J.  —  The  defendants  were  indicted  and  con- 
victed in  the  circuit  court  of  Autauga  county.  The  indictment 
contains  two  counts  :  the  first  charging  the  larceny  of  a  bale  of 
cotton  of  greater  value  than  one  hundred  dollars  ;  the  second, 
the  receiving  and  concealing,  or  aiding  in  concealing  a  bale  of 
cotton  of  like  value,  knowing  it  to  have  been  stolen,  without 
the  intent  to  restore  it  to  the  true  owner.  There  was  a  trial,  a 
verdict  of  guilty  against  De  Bardelaben  on  the  first  count,  and 
against  Williams  on  the  second  count,  followed  by  a  judg- 
ment of  conviction,  and  the  sentence  of  De  Bardelaben  to  two 
years'  imprisonment  in  the  penitentiary,  and  of  Williams  to 
two  years'  imprisonment  in  the  county  jail.  To  reverse  this 
judgment,  this  appeal  is  prosecuted. 

1.  The  error  first  insisted  on  is,  that  it  does  not  appear  a 
jury  was  elected,  empanelled,  and  sworn  to  try  the  defend- 
ants. This  objection  is  not  supported  by  the  record.  All 
reasonable  presumptions  are,  on  error,  indulged  in  favor  of  the 
regularity  of  the  proceedings  of  the  primary  court.  If  any 
hypothesis,  consistent  with  the  recitals  of  the  record,  fairly  con- 
strued, can  be  adopted,  which  will  support  the  proceedings,  it 
must  prevail  over  another  hypothesis  which  would  vitiate  them. 
This  is  a  consequence  of  the  rule,  so  often  declared,  that  error 
must  be  affirmatively  shown,  and  that  a  presumption  of  correct- 
ness attaches  to  the  proceedings,  until  they  are  shown  to  be 
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erroneous.  The  recital  of  this  record  is,  that  the  defendants 
"came  in  person,  and  by  counsel,  and  pleaded  not  guilty  to  the 
charges  made  in  the  indictment,  and  thereupon  came  twelve 
persons  having  the  qualifications  required  by  law,  as  petit 
jurors,  and  were  sworn  under  the  forms  of  law,  to  try  the 
issues  joined  between  the  State  of  Alabama  and  the  defend- 
ants, of  not  guilty,"  &c.  The  trial  by  these  persons,  who  were 
sworn  as  jurors,  was  not  objected  to  by  the  defendants  in  the 
primary  court,  and  it  is  a  fair,  if  not  a  necessary  presumption,  on 
error,  that  the  jury  was  elected,  empanelled,  and  sworn.  Any 
other  presumption  would  be  of  error,  and  not  of  the  correct- 
ness of  the  proceedings. 

2.  The  next  objection  is,  that  the  oath  prescribed  by  the 
statute  does  not  appear  to  have  been  administered  to  the  jury. 
This  seems  to  have  been  a  favorite  ground  of  objection  to  the 
regularity  of  criminal  convictions.  The  court  has  met,  and  now 
meets  with  it,  often  during  the  term.  In  the  case  of  Bill 
Gardner  v.  State,  at  the  June  term,  1872,  Ch.  J.  Peck  re- 
viewed the  former  decisions  of  this  court,  and  deduced  from 
them  this  rule  :  In  cases  of  felony,  if  the  record  purports  to  re- 
cite or  set  out  the  oath  administered  to  the  jury,  and  an  essen- 
tial part  of  the  oath  prescribed  by  the  statute  is  omitted,  a 
judgment  of  conviction  is  erroneous.  If,  however,  the  record 
does  not  purport  to  set  out  the  oath,  but  states  that  "  the  jury 
were  duly  sworn  according  to  law,"  or  "  was  duly  sworn,"  in 
either  case,  the  presumption  attaches  that  the  jury  were  prop- 
erly sworn.  In  this  case,  the  record  does  not  purport  to  set 
out  or  recite  the  oath  administered  to  the  jury.  It  professes 
only  to  recite  the  fact  that  the  jury  were  sworn  according  to 
law.  The  recital  is,  "  and  w.ere  sworn  under  the  forms  of  law, 
to  try  the  issues  joined  between  the  State  of  Alabama  and  the 
defendants."  This  is  a  substantial  compliance  with  the  requi- 
sitions of  the  statute.  McGuire  v.  State,  37  Ala.  161 ;  Crist 
v.  State,  21  Ala.  137 ;  State  v.  Pile,  5  Ala.  72. 

The  next  objection  urged  is,  that  it  does  not  appear  the  de- 
fendants were  personally  present  in  court,  when  the  verdict 
against  them  was  received.  We  think  the  record  does  affirm- 
atively disclose  their  presence.  » 

The  objection  is  separately  urged  by  the  defendant  Williams, 
that  the  judgment  and  sentence  against  him  is  unauthorized 
by  law.  This  objection  is  well  founded.  The  statute  does  not 
authorize  punishment  by  imprisonment  in  the  county  jail.  The 
punishment  prescribed  is  either  imprisonment  in  the  peniten- 
tiary, or  hard  labor  for  the  county.  The  sentence  against  Wil- 
liams must,  therefore,  be  reversed,  and  the  cause  remanded  as 
to  him ;  not  for  a  new  trial,  but  that  the  court  may  pronounce 
a  proper  sentence.  As  to  the  defendant  De  Bardelaben,  the 
judgment  is  affirmed. 
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Irvin  v.  The  State. 

Indictment  for  Rape. 

General  exception  to  charge  of  court. — A  general  exception  to  an  entire  written 
charge,  given  by  the  court  ex  mero  motu,  is  not  sufficiently  specific  to  authorize  the 
appellate  court  to  inquire  into  the  correctness  of  its  several  parts  and  paragraphs  : 
the  objectionable  parts  must  be  specifically  pointed  out  in  the  exception. 

From  the  Criminal  Court  of  Dallas. 
Tried  before  the  Hon.  Geo.  H.  Craig. 

Satterfield  &  Young,  for  the  prisoner. 

Ben.  Gardner,  Attorney  General,  for  the  State. 

BRICKELL,  J.  —  The  defendant  was  indicted  for  rape,  was 
convicted,  and  sentenced  to  imprisonment  for  life  in  the  peni- 
tentiary. The  indictment  is  in  the  form  prescribed  by  the 
Code,  the  proceedings  are  regular,  and  the  trial  was  had,  as  the 
record  shows,  in  strict  conformity  to  law.  A  bill  of  exceptions 
was  reserved,  which  recites  all  the  evidence  offered  on  the  trial. 
No  exception  was  taken  to  the  rulings  of  the  court  in  the  ad- 
mission or  rejection  of  evidence.  A  lengthy  written  charge 
was  given  by  the  court,  ex  mero  motu,  which  is  set  out  in  the 
bill  of  exceptions,  and  to  which  an  exception  was  reserved  by 
the  defendant  in  these  words :  "  The  defendant  excepted  to  the 
charge  so  given  by  the  court  to  the  jury."  Error  is  now  predi- 
cated of  three  several  sentences  of  this  charge. 

The  exception  reserved  is  general.  It  is  to  the  entire  charge 
— as  well  that  which  may  be  favorable,  as  that  which  might 
be  deemed  prejudicial  to  the  accused  ;  as  well  that  part  which 
is  unquestionably  correct,  as  that  which  might  be  found  incor- 
rect. It  is  not  doubted  by  the  counsel  for  the  accused  that  the 
charge  is,  in  the  main,  correct  in  its  statement  of  the  legal 
propositions  applicable  to  the  evidence.  If  there  be  any  error 
in  it,  it  is  only  discoverable  on  a  critical  examination  and  com- 
parison of  its  several  parts.  The  exception  does  not  present 
any  matter  for  revision,  unless  we  could  declare  the  charge  in 
its  entirety  erroneous.  A  party  excepting  must  make  his  ex- 
ception so  specific,  that  the  matter  relied  on  as  error  will  be  ap- 
parent to  his  adversary,  and  to  the  primary  court.  For,  his  ad- 
versary, having  his  attention  directed  to  the  special  matter  re- 
lied on  as  erroneous,  has  the  right  and  privilege  of  waiving  such 
matter,  rather  than,  by  insisting  on  it,  incur  the  hazard  and 
delay  of  an  appeal  to  a  superior  tribunal.  The  court,  having 
its  attention  specially  directed  to  the  erroneous  matter,  might 
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be  satisfied  of  the  error,  into  which  it  may  have  fallen  through 
inadvertence,  and  could  voluntarily  correct  it  by  a  reversal  of 
its  rulings,  and  thus  protect  the  party  excepting  from  all  in- 
jury. 4  Phil.  Ev.  C.  &  H.  Notes,  778.  If  a  general  exception, 
of  the  kind  here  reserved,  could  prevail,  the  adverse  party  would 
be  denied  the  right  and  privilege  of  waiving  the  specific  matter 
relied  on  as  objectionable,  and  the  court  would  be  deprived  of 
the  power  of  correcting  the  error.  Such  an  exception  requires 
the  appellate  court  to  examine  and  compare  the  entire  charge, 
much  of  which  may  have  no  relevancy  to,  or  connection  with, 
the  specific  matter  relied  on,  distinguishing  the  legal  and  un- 
objectionable from  that  which  is  illegal  and  objectionable.  Such 
general  exceptions  may  be  resorted  to,  to  entrap  and  mislead 
the  opposing  party  and  the  court,  by  withholding  from  them 
all  knowledge  of  the  particular  matter  relied  on,  which,  if  dis- 
closed could  be  at  once  corrected.  They  lead  to  an  unfair  prac- 
tice, not  promotive  of  a  just  administration  of  the  law,  and  are 
discouraged  by  all  courts.  As  the  charge  is  not  erroneous  as  a 
whole,  we  cannot,  on  this  exception,  inquire  into  the  correct- 
ness, and  revise  its  several  parts  and  paragraphs.  The  exception 
is  not  framed  and  reserved  as  to  authorize  us  to  enter  on  that 
inquiry.  If  there  is  error,  prejudicial  to  the  defendant,  it  is  his 
fault  that  it  is  not  so  presented  as  to  be  capable  of  review.  We 
cannot  depart  from  well  settled  rules  of  law,  even  in  a  case  of 
this  magnitude,  to  relieve  him  from  the  consequences  of  his  own 
negligence,  without  making  a  precedent  which  the  wary  and 
artful  might  pervert  to  the  prejudice  of  a  fair  administration 
of  the  law.  The  judgment  is  affirmed. 


Rowland  &  Co.  v.  Plummer. 

Attachment  and  Garnishment  ;    Contest  with  Transferee. 

1.  Burden  of  proof  as  to  transfer  of  note,  on  contest  between  attaching  creditors  and 
transferee.  —  Where  a  garnishee  answers,  admitting  the  execution  of  a  promissory 
note  by  him  to  the  defendant  in  attachment,  but  stating  that,  since  the  service  of 
the  garnishment,  he  has  been  notified  of  the  transfer  of  said  note  to  another  person  ; 
and  an  issue  is  thereupon  made  up  under  the  statute  (Rev.  Code,  §  2978)  between 
the  plaintiff  in  attachment  and  the  transferee;  in  which,  the  latter  alleges  "  that 
said  promisory  note  was,  for  valuable  consideration,  transferred  and  assigned  by 
indorsement  to  him,  and  that  he  is  the  lawful  holder  thereof;"  and  the  plaintiff 
"  takes  issue  on  the  facts  stated  in  said  claim,  and  denies  that  the  claimant  is  the 
owner  of  said  note,"  —  the  plaintiff  is  the  actor,  and  the  onus  is  on  him  to  prove 
the  invalidity  of  the  alleged  transfer. 

2.  Transfer  of  promissory  note,  by  husband,  to  trustee  for  wife.  — If  the  husband  is 
indebted  to  the  wife,  for  moneys  belonging  to  the  corpus  of  her  statutory  separate 
estate,  which  he  has  received  and  used,  he  may  lawfully  transfer  to  her,  or  to  an- 
other person  as  trustee  for  her,  a  promissory  note  of  which  he  is  the  owner  and 
holder ;  and  so  far  as  the  rights  of  his  other  creditors  are  concerned,  such  transfer 
stands  on  the  same  footing  as  any  other  conveyance  by  a  debtor. 
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3.  Insolvency  of  trustee  or  assignee.  —  On  the  trial  of  an  issue  respecting  the  valid- 
ity of  the  transfer  of  a  promissory  note  by  the  husband  to  a  trustee  for  the  wife, 
between  the  trustee  and  attaching  creditors  of  the  husband,  the  creditors  cannot  be 
allowed  to  prove  that  the  trustee  was  insolvent  at  the  time  the  note  was  transferred 
to  him,  since  the  fact  of  his  insolvency  does  not  affect  the  validity  of  the  assigment, 
nor  the  rights  of  the  respective  parties  under  it. 

4.  Competency  of  husband,  as  witness  for  wife's  trustee.  —  Under  the  statutes  of 
this  State  abolishing  the  common  law  rule  as  to  the  incompetency  of  witnesses  on 
the  ground  of  interest  (Rev.  Code,  §§  2704,  2731),  the  husband  is  a  competent  wit- 
ness for  the  wife's  trustee,  claiming  a  promissory  note  under  a  transfer  by  the  hus- 
band, in  a  contest  with  an  attaching  creditor  of  the  husband. 

5.  Competency  of  attorney,  as  witness  for  client. —  The  rule,  which  forbids  the  ex- 
amination of  an  attorney  as  a  witness,  respecting  "confidential  communications" 
between  him  and  his  client,  extends  only  to  disclosures  which  are  prejudicial  to  the 
client,  and  may  be  waived  by  him  ;  but  there  is  no  principle  of  public  policy,  which 
prevents  the  attorney  from  testifying  as  a  witness  for  his  client,  in  a  contest  with 
another  person. 

6.  Internal  revenue  stamp  on  indorsement  of  note.  —  An  indorsement  on  a  promis- 
sory note  on  the  6th  June,  1870,  which  was  not  stamped  as  required  by  the  acts  of 
Congress  then  in  force,  may  nevertheless  be  read  in  evidence,  if  it  appears  that 
the  proper  stamps  were  afterwards  affixed. 

7.  Conflicting  rig/us  of  attaching  plaintiffs  and  transferee  of  note,  as  affected  by 
notice  of  transfer.  —  Where  the  plaintiffs  in  attachment  seek  to  condemn,  in  the 
hands  of  a  garnishee,  a  promissory  note  which  was  transferred  by  the  defendant  in 
attachment  to  a  trustee  for  his  wife;  and  an  issue  is  made  up  between  them  and 
the  transferee,  to  test  their  respective  rights  to  the  note,  or  to  the  debt  evidenced 
by  it ;  if  it  appears  that  the  transfer  was  in  fact  made  before  the  service  of  the  gar- 
nishment, although  the  garnishee  was  not  notified  of  it  until  after  the  service,  the 
claim  of  the  transferee  must  prevail  over  that  of  the  plaintiff  in  attachment. 

8.  Charge  on  conclusiveness  or  effect  of  evidence. — The  court  may  instruct  the 
jury,  without  being  requested  so  to  do,  "that  they  are  bound  to  believe  the  evidence 
unless  impeached  or  discredited  :  "  this  is  not  a  charge  "  on  the  effect  of  the  evi- 
dence," which  the  court  is  not  authorized  to  give  unless  requested.  Rev.  Code, 
§  2678. 

9.  Loan  of  money  by  wife  to  husband.  —  The  wife  may  lend  to  her  husband,  and 
he  may  lawfully  borrow  from  her,  money  belonging  to  her  statutory  separate  estate ; 
and  he  thereby  becomes  her  debtor  for  the  sum  so  borrowed. 

10.  Registration  of  assignment  of  promissory  note.  — An  assignment  indorsed  on  a 
promissory  note,  in  these  words  :  "  For  and  in  consideration  that  I  am  indebted  to 
my  wife,  A.  E.,  in  the  sum  of  $5,000,  for  money  of  her  separate  estate  borrowed  and 
used  by  me,  and  am  desirous  to  pay  the  same,  I  do  hereby  transfer  and  assign  the 
within  note  to  W.  T.  P.,  as  trustee  for  the  said  A.  E.,  who,  as  trustee,  is  hereby  di- 
rected and  empowered  to  collect  the  amount  of  same  when  due,  and  pay  the  pro- 
ceeds to  the  said  A.  E.  as  a  credit  on  my  indebtedness  to  her," —  is  not  such  an  in- 
strument for  the  security  of  a  debt  as  is  required  to  be  recorded.    Rev.  Code,  §  1561. 

1 1 .  Waiver  of  points  not  urged  or  assigned  as  eiror.  —  An  assignmen  t  of  error,  not 
urged  or  noticed  in  the  brief  of  the  appellant's  counsel,  will  be  considered  as 
waived  ;  and  so  also  a  point  which,  though  excepted  to  in  the  court  below,  and 
urged  in  the  brief,  is  not  specially  assigned  as  error. 

Appeal  from  the  Law  and  Equity  Court  of  Lawrence. 

Tried  before  the  Hon.  James  S.  Clark. 

The  appellants  in  this  case  commenced  suit  by  attachment 
against  W.  R.  Johnson  on  the  15th  June,  1870,  and  summoned 
R.  E.  Tweedy  and  A.  E.  Ashford,  by  process  of  garnishment, 
as  the  debtors  of  said  Johnson.  The  garnishees  filed  separate 
answers,  admitting  that,  on  the  6th  day  of  June,  1870,  they 
executed  their  joint  and  several  promissory  note  for  $3,174.15, 
payable  on  the  1st  day  of  January,  1871,  to  said  W.  R.  Johnson 
or  bearer ;  and  stating  that,  since  the  service  of  the  garnishment, 
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they  had  been  notified  that  said  note  had  been  transferred  to 
William  T.  Plummer,  as  trustee  for  Mrs.  Annie  E.  Johnson, 
who  was  the  wife  of  said  W.  R.  Johnson.  The  record  does 
not  show  when  the  garnishment  was  served  on  said  Tweedy  and 
Ashford,  nor  when  their  answers  were  filed;  but  the  answers 
were  sworn  to,  respectively,  before  a  notary  public,  on  the  2d 
and  12th  September,  1870.  Thereupon,  said  Plummer  ap- 
peared, and  propounded  his  interest  in  the  note,  under  oath, 
on  the  17th  March,  1871,  in  these  words:  "Comes  W.  T. 
Plummer,  trustee,  &c,  and  propounds  his  claim,  as  required  by 
section  2978  of  the  Revised  Code  of  Alabama,  and  says  that 
he,  as  trustee  of  Annie  E.  Johnson,  has  a  just  claim  to  a  certain 
promissory  note  for  $3,174.15,  made  and  executed  on  the  6th 
day  of  June,  1870,  by  R.  E.  Tweedy  and  A.  E.  Ashford,  jointly 
and  severally,  payable  to  W.  R.  Johnson  or  bearer ;  that  the 
said  promissory  note  was,  for  valuable  consideration,  transferred 
and  assigned  by  indorsement  to  him,  as  trustee  of  Annie  E. 
Johnson  as  aforesaid,  on  the  6th  day  of  June,  1870,  and  he  is 
the  lawful  holder  of  said  note ;  and  that  said  promissory  note 
is  the  same  note  described  in  the  answer  of  R.  E.  Tweedy  to 
the  garnishment  in  this  cause."  To  this  statement  the  plain- 
tiffs filed  the  following  answer,  or  replication  :  "  The  plaintiffs 
take  issue  on  the  facts  alleged  in  this  claim,  and  deny  that  the 
claimant  is  the  owner  of  the  said  note." 

On  the  issue  thus  joined  between  the  parties,  as  the  bill  of 
exceptions  shows,  the  plaintiffs  proved  that  the  consideration 
of  said  note  was  the  purchase  by  said  Tweedy  of  said  W.  R. 
Johnson's  interest  in  the  mercantile  houses  of  Ashford  &  John- 
son, and  Ashford,  Johnson  &  Co.,  of  which  said  Johnson  was  a 
partner ;  while  the  claimant's  evidence  tended  to  show  that  the 
money  invested  in  said  mercantile  firms  by  said  Johnson  be- 
longed to  his  wife,  having  been  given  to  her  by  him  in  1869, 
after  their  marriage,  and  borrowed  from  her  to  be  used  in  said 
business.  Said  W.  R.  Johnson  was  offered  as  a  witness  by  the 
claimant,  to  prove  the  gift  of  the  money  to  his  wife,  and  the 
circumstances  connected  with  the  transfer  of  said  note  to  Plum- 
mer, who  was  the  father  of  Mrs.  Johnson,  and  resided  in  Som- 
erville,  Tennessee,  at  the  time  the  note  was  transferred  to  him. 
The  plaintiffs  objected  to  his  competency  as  a  witness,  and  re- 
served an  exception  to  the  overruling  of  their  objection.  Mrs. 
Johnson  was  also  allowed,  against  the  plaintiffs'  objection,  to 
testify  as  a  witness  for  the  claimant ;  and  an  exception  was  re- 
served by  the  plaintiffs  to  this  ruling. 

The  transfer,  or  indorsement  of  the  note,  was  in  these  words  : 
"  Courtland,  Ala.,  June  6,  1870.  For  and  in  consideration 
that  I  am  indebted  to  my  wife,  Annie  E.  Johnson,  in  the  sum 
of  five  thousand  one  hundred  and  fifty  dollars  ($5,150),  for 
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money  of  her  separate  estate,  borrowed  on  the  12th  day  of 
March,  1869,  and  used  by  me,  and  am  desirous  to  pay  the  same, 
I  do  hereby  transfer  and  assign  the  within  promissory  note  to 
Wm.  T.  Plummer,  as  trustee  for  the  said  Annie  E.  Johnson, 
who,  as  trustee,  is  hereby  directed  and  empowered  to  collect  the 
amount  of  the  same  when  due,  and  pay  the  proceeds  to  the  said 
Annie  E.  Johnson,  as  a  credit  on  my  indebtedness  to  her ; " 
signed  by  the  said  W.  R.  Johnson.  Appended  to  this  indorse- 
ment was  a  memorandum,  signed  by  R.  F.  Patterson,  the  col- 
lector of  internal  revenue  for  the  United  States  at  Memphis, 
Tennessee,  in  these  words  :  "  Internal  revenue  stamps,  to  the 
amount  of  $3.50,  affixed  to  this  instrument,  and  cancelled  by 
me,  at  the  request  of  Annie  E.  Johnspn,  this  10th  day  of  July, 
1872  ;  penalty,  $7.00,  paid."  The  bill  of  exceptions  does  not 
show  that  any  objection  was  made  by  the  plaintiffs  to  the  ad- 
mission of  this  indorsement  as  evidence,  though  one  of  the  as- 
signments of  error  is  founded  on  its  admission. 

"The  contestant  offered  E.  H.  Foster  as  a  witness,  to  prove 
the  circumstances,  time,  &c,  under  which  said  note  was  trans- 
ferred, and  that  said  W.  R.  Johnson  had  consulted  him  pro- 
fessionally about  the  said  transfer,  and  that  he  dictated,  while 
said  Johnson  wrote  the  said  transfer.  The  plaintiffs  objected 
to  the  competency  of  said  Foster  as  a  "witness,  on  the  ground 
that  he  was  the  attorney  of  said  Johnson  about  the  matter,  and 
all  he  then  said  and  did  about  the  transfer  of  the  note  were  con- 
fidential communications,  and  it  was  against  public  policy  to 
ask  him  about  it."  The  court  overruled  the  objection,  and  al- 
lowed said  Foster  to  testify  as  a  witness ;  to  which  ruling  the 
plaintiffs  excepted. 

"  After  the  contestant  had  closed  his  evidence,  the  plaintiffs 
recalled  said  W.  R.  Johnson,  and  proposed  to  ask  him,  whether 
his  wife  did  not  now  own  some  real  estate,  or  other  property, 
in  Somerville,  Tennessee,  or  elsewhere ;  and  how  she  got  this 
property,  if  any  she  owned ;  and  how  she  derived  title  to  the 
same,  and  the  time  when  ;  and  whether  he  had  not  conveyed 
property  to  her  since  he  left  Alabama,  and  since  the  6th  June, 
1870  ;  and  whether  she  owned  any  property  shortly  after  the 
Cth  June,  1870  ;  and  if  so,  how  much,  and  how  she  held  it,  and 
upon  what  title,  and  from  whom,  —  as  circumstances  to  show 
that  she  had  been  fully  paid  her  debt,  if  any  debt  there  was 
against  said  W.  R.  Johnson ;  and  if  such  was  the  fact,  as  cir- 
cumstances to  show  fraud  on  the  part  of  said  W.  11.  Johnson  in 
transferring  said  note  to  Plummer  as  trustee  for  his  wife."  The 
contestant  objected  to  these  questions,  as  being  illegal  and 
irrelevant,  and  the  court  sustained  the  objection  ;  to  which  the 
plaintiffs  excepted."  • 

"Asa  circumstance  to  show  fraud  on  the  part  of  said  W.  R. 
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Johnson,  as  against  his  existing  creditors,  in  the  transfer  of  said 
note  to  said  Plummer  as  trustee,  the  plaintiffs  proposed  to  prove 
the  insolvency  of  said  Plummer  at  and  before  the  time  of  the 
transfer  of  said  note  to  him,  to  wit,  on  or  about  the  6th  June, 
1870 ;  which  evidence  the  court  would  not  permit  to  go  to  the 
jury,  and  the  plaintiffs  duly  excepted." 

The  bill  of  exceptions  purports  to  set  out  all  the  evidence, 
and  recites  that "  the  court  thereupon  gave  the  following  charges 
to  the  jury,  to  wit :  — 

"  Charge  No.  1.  '  That  whether  Tweedy  and  Ashford,  gar- 
nishees, had  notice  of  the  transfer  of  the  note  to  Plummer,  as 
trustee  for  Annie  E.  Johnson,  before  service  of  the  garnish- 
ment, made  no  difference  whatever ;  that  if  the  transfer  was 
legal,  and  all  right,  the  note  was  not  subject  to  the  garnish- 
ment ;  that  the  title  passed  to  Plummer  by  the  transfer,  and 
Tweed}'  and  Ashford  could  not  be  held  as  garnishees  on  the 
note  in  a  suit  against  W.  R.  Johnson,  although  they  had  no 
notice  of  the  transfer  until  after  the  service  of  the  garnish- 
ment.'    To  this  charge  the  plaintiffs  duly  excepted. 

"  Charge  No.  2.  '  That  if  the  jury  believe,  from  the  evidence, 
that  the  transfer  of  the  note  by  Johnson  to  Plummer  as  trustee 
for  Mrs.  Johnson  was  made  to  hinder  and  delay  or  defraud  his 
creditors,  and  that  no  actual  assent  to  the  transfer  was  made  by 
Mrs.  Johnson,  the  beneficiary,  until  after  the  service  of  the 
garnishment  on  said  Tweedy  and  Ashford,  then  they  must  find 
for  the  plaintiffs ;  but  they  must  look  to  the  testimony  as  to 
such  actual  assent  or  not,  and  are  bound  to  believe  the  evidence, 
unless  impeached,  on  that  question  ;  that  the  jury  is  bound  to 
believe  the  evidence  before  them,  unless  impeached  or  discred- 
ited.' To  the  latter  part  of  this  charge,  about  the  jury  being- 
bound  to  believe  the  evidence  unless  impeached  or  discredited, 
the  plaintiffs  excepted. 

"  Charge  No.  3.  '  That  the  burden  of  proof,  on  this  issue, 
was  on  the  plaintiffs,  Rowland  &  Co.,  and  it  is  incumbent  on 
them  to  prove  the  illegality  and  invalidity  of  the  transfer  of 
the  note  by  Johnson  to  Plummer,  and  not  on  the  contestant  to 
prove  its  legality  and  validity.'  To  this  charge,  also,  plain- 
tiffs excepted." 

The  plaintiffs  then  requested  the  following  written  charges : — 

M  1.  That  unless  Johnson  was  indebted  to  his  wife  at  the 
time  of  the  transfer  of  the  note  to  Plummer  as  trustee  for  her, 
said  transfer  was  merely  voluntary,  and  without  consideration, 
and  void  as  to  the  then  existing  creditors  of  said  Johnson. 

"  2.  That  if  they  believed,  from  the  evidence,  that  the  trans- 
fer of  said  note,  was  made  to  hinder,  delay,  and  defraud  the 
creditors  of  W.  R.  Johnson,  then  they  must  find  for  the  plain- 
tiffs. 
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"  3.  That  Johnson  was  the  trustee  for  his  wife,  of  all  prop- 
erty belonging  to  her  as  her  statutory  separate  estate,  and  as 
such  all  her  property  vested  in  him,  and  he  had  the  right  to  the 
management  and  control  of  it. 

"  4.  That  Johnson  could  not  borrow  his  wife's  statutory  sep- 
arate estate. 

"  5.  That  Johnson  could  not  become  a  debtor  to  his  wife  by 
the  simple  act  of  borrowing  money  belonging  to  her  as  her 
statutory  separate  estate,  and  that  Johnson  and  his  wife  could 
not  contract  with  each  other  for  him  to  borrow  money  belong- 
ing to  her  as  her  statutory  separate  estate. 

"  6.  That  if  the  jury  believed,  from  the  evidence,  that  the 
garnishees  had  no  notice  of  the  transfer  of  their  note  by  John- 
son to  Plummer  before  the  service  of  the  garnishment,  and  that 
said  Plummer  was  negligent  in  notifying  them  of  the  said  trans- 
fer, said  note  was  subject  to  the  garnishment  in  this  case,  and  a 
lien  attached  in  favor  of  the  plaintiffs  on  said  note. 

11  7.  If  the  jury  believe  that  the  instrument  of  writing  on 
the  back  of  the  note  was  not  recorded,  or  deposited  for  record, 
in  the  probate  court  of  Lawrence  county,  Alabama,  before  the 
levy  of  the  attachment  by  service  of  the  garnishment  on  Tweedy 
and  Ashford,  then  the  said  instrument  of  writing  is  inoperative 
and  void  as  against  the  then  existing  creditors  of  said  Johnson, 
and  the  attachment  is  a  lien  on  the  note  in  controversy,  and 
the  contestant  is  not  entitled  to  recover. 

"  8.  If. the  jury  believe  that  the  indorsement,  or  instrument  in 
writing  on  the  back  of  the  note,  was  not  stamped  until  after 
the  levy  of  the  attachment,  then  the  contestant  is  not  entitled 
to  recover. " 

The  court  gave  the  1st,  2d,  and  3d  charges  as  asked,  but  re- 
fused the  others  ;  and  the  plaintiffs  excepted  to  their  refusal. 

The  court  also  gave,  at  the  request  of  the  contestant,  the 
following  charges  in  writing:  "9.  The  wife  must  join  in  a 
fraudulent  action,  before  her  rights  can  be  defeated  by  fraud." 
"  10.  If  the  jury  believe,  from  the  evidence,  that  Johnson  took 
his  wife's  separate  estate  money  with  her  consent,  and  used  it, 
it  was  competent  for  him  to  repay  the  same  to  her ;  and  to 
that  end,  it  was  legal  for  him  to  make  an  assignment  of  the 
note  to  Plummer,  to  secure  the  payment  to  her,  provided  it 
was  an  honest  transaction."  To  these  charges  also  the  plain- 
tiffs excepted. 

The  errors  now  assigned  are  :  — 

"  1.  The  court  erred  in  refusing  to  allow  the  appellants  to 
prove  the  insolvency  of  Plummer,  as  shown  by  the  bill  of  ex- 
ceptions. 

"  2.  The  court  erred  in  permitting  W.  R.  Johnson  to  give 
evidence  for  his  wife,  as  shown  by  the  bill  of  exceptions. 
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"  3.  The  court  erred  in  permitting  Foster,  the  attorney  for 
the  parties,  to  testify,  as  shown  by  the  bill  of  exceptions. 

"  4.  The  court  erred  in  permitting  the  transfer  on  the  back 
of  the  note  to  be  read  in  evidence,  for  the  reason  that  it  was  not 
properly  stamped,  as  shown  by  the  record. 

"  5.  The  court  erred  in  permitting  Mrs.  Johnson  to  give 
evidence  for  her  husband,  as  shown  by  the  bill  of  exceptions. 

"  6.  The  court  erred  in  giving  charges  numbered  1,  2,  and 
3,  as  shown  by  the  bill  of  exceptions. 

"  7.  The  court  erred  in  refusing  to  give  the  written  charges 
numbered  4,  5,  6,  7,  and  8,  as  shown  by  the  bill  of  exceptions. 

"  8.  The  court  erred  in  giving  the  charges  numbered  9  and 
10,  as  shown  by  the  bill  of  exceptions. 

"  9.  The  court  erred  as  shown  by  the  bill  of  exceptions. 

John  Phelan  and  C.  C.  Habejs,  for  appellants,  made  the 
following  points :  1.  The  appellants  ought  to  have  been  permit- 
ted to  prove  the  insolvency  of  Plummer  at  the  time  the  note 
was  transferred  to  him.  Where  the  question  of  fraud  in  a 
transaction  is  involved,  as  here,  great  latitude  is  allowed  in  the 
admission  of  evidence.  Benning  v.  Nelson,  23  Ala.  801.  That 
the  selection  of  an  insolvent  person  by  a  debtor,  as  assignee  or 
trustee,  is  a  fraud  on  his  creditors,  see  Burrill  on  Assignments, 
2d  ed.  p.  67  ;  also,  18  Ala.  301. 

2.  W.  R.  Johnson  was  not  competent  as  a  witness  for  the 
trustee  of  his  wife.  At  common  law,  the  husband  was  not  a 
competent  witness  for  the  wife,  either  at  law  or  in  equity ;  and 
this,  on  the  grounds  of  interest  and  public  policy.  1  Greenl.  Ev. 
§  334  ;  Gresley's  Eq.  Ev.  40  ;  Wilson  v.  Sheppard,  28  Ala.  623. 
The  statute  has  removed  the  incompetency  resulting  from  in- 
terest, but  the  question  of  public  policy  remains  unchanged. 
The  case  of  Robinson  v.  Robinson  (44  Ala.  227),  on  this  point, 
only  affirms  the  competency  of  the  husband,  under  the  peculiar 
circumstances  of  that  case,  on  the  ground  of  necessity,  —  M  be- 
cause he  alone  knew  what  disposition  he  had  made  "  of  his 
wife's  separate  estate ;  and  does  not  establish  his  competency 
to  prove  a  gift  to  his  wife,  as  was  done  in  this  case. 

3.  Foster  was  not  competent  as  a  witness  to  prove  anything 
connected  with  the  transfer  of  the  note,  since  he  was  the  at- 
torney of  Johnson  and  wife  in  that  matter.  The  plaintiffs  cer- 
tainly could  not  have  compelled  him  to  testify  about  these 
matters,  and  he  ought  not  to  have  been  allowed  to  testify 
against  them.  Some  old  authorities  hold,  that  the  privilege 
is  personal,  and  may  be  waived  by  the  client ;  but  the  record 
does  not  show  any  waiver  by  Johnson  or  his  wife,  who  were 
the  clients.  It  is  submitted,  however,  that  the  rule  is  founded 
on  a  principle  of  great  public  policy,  to  promote  the  adminis- 
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tration  of  public  justice,  and  not  to  subserve  the  private  in- 
terests of  individual  suitors.     Parish  v.  Crates,  29  Ala.  254. 

4.  Mrs.  Johnson  ought  not  to  have  been  allowed  to  testify 
as  a  witness.  The  only  question  was  as  to  the  right  of  Plum- 
mer,  as  her  trustee,  to  the  note  in  dispute ;  and  the  main  point 
in  controversy  was,  whether  the  transfer  of  the  note  by  her 
husband  was  fraudulent.     28  Ala.  623. 

5.  The  evidence  which  the  plaintiffs  sought  to  elicit  from 
Johnson,  and  which  the  court  refused  to  allow,  was  relevant 
and  proper.  If  Mrs.  Johnson  had  been  fully  paid  her  debt, 
prior  to  the  6th  June,  1870,  then  the  transfer  of  the  note  for 
her  benefit  was  voluntary,  and  void  as  against  existing  cred- 
itors ;  and  the  evidence  was  intended  to  establish  this  fact. 

6.  Plummer  lost  his  prior  equity,  as  against  these  plaintiffs, 
by  his  failure  to  notify  the  garnishees  of  the  transfer  until  after 
the  service  of  the  garnishment.  Drake  on  Attachments,  § 
575.  Under  the  facts  in  proof,  it  was  his  duty  at  once  to 
notify  the  garnishees  of  his  claim,  so  that  the  creditors  might 
have  sought  other  property  ;  and  he  must  suffer  the  conse- 
quences of  his  laches.  The  first  charge  of  the  court,  therefore, 
was  erroneous. 

7.  The  last  part  of  the  second  charge  —  "  that  the  jury  were 
bound  to  believe  the  evidence,  unless  impeached  or  discredited  " 
—  was  a  charge  "  on  the  effect  of  the  evidence,"  which  the 
court  had  no  right  to  give,  unless  requested.  Rev.  Code,  § 
2678 ;  Morris  v.  Hall,  41  Ala.  510. 

8.  The  claimant,  when  notified,  must  propound  his  interest, 
under  oath  ;  "  upon  which  the  plaintiff  must  take  issue  in  law 
or  in  fact."  Rev.  Code,  §  2978.  This  clearly  makes  the  con- 
testant assume  the  affirmative  of  the  issue,  and  throws  on  him 
the  burden  of  proof.  The  proceeding  is  unlike  a  trial  of  the 
right  of  property.  The  answer  of  the  garnishee  makes  out  a 
primd  facie  case  for  the  plaintiff,  when  he  admits  an  indebted- 
ness to  the  defendant  in  attachment ;  and  the  plaintiff  is  en- 
titled to  judgment  against  him,  unless  the  transferee  appears, 
and  successfully  establishes  his  title.  The  transferee  is  com- 
pelled to  aver  the  validity  of  the  transfer,  and  the  onus  of  prov- 
ing that  fact  rests  on  him.  12  Ala.  25  ;  11  Ala.  181 ;  1  Brick. 
Digest,  187. 

9.  Husband  and  wife  cannot  contract  with  each  other,  for 
the  sale  of  any  property.  Rev.  Code,  §  2374  ;  39  Ala.  138. 
The  fourth  and  fifth  charges  asked  should  have  been  given. 

10.  The  assignment  indorsed  on  the  note  has  all  the  ingre- 
dients of  a  deed  of  trust,  or  mortgage,  for  the  security  of  a  debt ; 
and  it  ought  to  have  been  recorded.     Rev.  Code,  §  1561. 

11.  The  assignment  was  not  stamped  at  the  time  it  was  made, 
as  required  by  the  acts  of  Congress  then  in  force  ;  and  the  col- 
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lector  at  Memphis,  Tennessee,  was  not  the  "  proper  collector  " 
to  affix  them  on  the  10th  July,  1872,  when  the  assignment  was 
dated  and  written  at  Courtland,  Alabama.  16  U.  S.  Statutes 
at  Large,  257,  §  5  ;  14  lb.  143,  §  158 ;  Pugh  v.  McOormiek, 
14  Wallace,  361  ;  -46  Ala.  267.  The  subsequent  act  of  June 
6,  1872,  did  not  take  effect  until  the  1st  day  of  August,  1872  ; 
and  the  46th  section  expressly  declares,  that  said  act  "  shall 
not  be  construed  to  affect  any  act  done,  right  accrued,  or  pen- 
alty incurred  under  former  acts,  but  every  such  right  is  hereby 
reserved."  The  rights  of  these  plaintiffs  had  then  accrued,  and 
they  are  not  affected  by  the  subsequent  stamping  of  the  assign- 
ment. 

12.  The  10th  charge  given,  under  the  facts  of  the  case,  was 
calculated  to  mislead  the  jury. 

W.  Cooper  and  E.  H.  Foster,  contra. —  1.  The  husband 
was  indebted  to  the  wife,  for  borrowed  money  belonging  to  her 
separate  estate,  to  an  amount  greater  than  was  due  by  the  note ; 
and  the  transfer  to  the  trustee,  in  part  satisfaction  of  that  debt, 
was  valid  in  law.  Sprague  v.  Tyson,  44  Ala.  339.  A  debtor 
may  lawfully  confess  a  judgment  for  a  just  debt,  when  another 
creditor  threatens  to  sue  out  an  attachment  against  him  ;  and 
such  confessed  judgment  is  not  even  a  badge  of  fraud.  Rag- 
land  v.  Cantrell,  at  January  term,  1873.  The  husband  may 
lawfully  sell  a  steamboat  to  his  wife,  and  she  may  repair  and 
run  it.  Stone  $  Matthews  v.  G-azzam,  46  Ala.  269.  .  If  prop- 
erty is  voluntarily  transferred  by  a  husband,  to  hinder  and  de- 
lay his  creditors,  the  transaction  is  fraudulent  and  void  ;  but  if 
the  transfer  is  an  honest  payment  of  a  just  debt,  the  transaction 
will  be  upheld.  Wills,  Pulliam  Sf  Rankin  v.  Newberry,  41  Ala. 
173  ;  Tatum  v.  Hunter  <f  Thomas,  14  Ala.  557.  A  convey- 
ance is  not  necessarily  fraudulent  and  void,  because  its  neces- 
sary and  inevitable  effect  is  to  hinder  and  delay  creditors. 
Young  v.  Dumas,  39  Ala.  60  ;  Borland  v.  Mayo,  8  Ala.  104, 
118. 

2.  W.  R.  Johnson  was  a  competent  witness  for  the  trustee. 
At  common  law,  the  husband  was  declared  incompetent  as  a 
witness  against  his  wife,  on  the  ground  of  public  policy  ;  but 
his  incompetency  to  testify  for  her  was  placed  on  the  ground 
of  interest.  .1  Phil.  Ev.  p.  77.  So  far  as  the  incompetency 
resulted  from  interest,  the  rule  has  been  changed  by  statute. 
The  question  is  fully  settled  by  the  case  of  Robinson  v.  Robin- 
son, 44  Ala.  227. 

3.  Foster  was  properly  allowed  to  testify.  The  rule  which 
protected  an  attorney  from  examination  as  a  witness  —  his 
privilege,  as  it  was  called  —  was  intended  for  the  benefit  of  his 
client,  and  might  be  waived  by  him.    1  Phil.  Ev.  141,  ed.  1839. 
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Even  if  the  controversy  had  been  between  Johnson  and  his 
wife,  Foster,  as  their  common  attorney,  would  have  been  a 
competent  witness  for  either.  Parish  v.  Gates,  29  Ala.  254. 
A  fortiori,  he  was  a  competent  witness  for  them,  against  all 
the  world. 

4.  Mrs.  Johnson  was  the  party  really  interested  in  the  suit, 
and  no  objection  to  her  competency  can  be  sustained.  Rev. 
Code,  §  2704. 

5.  The  plaintiffs  in  attachment  were  the  actors,  and  the 
burden  of  proof  was  on  them.  Grady's  AdmW  v.  Hammond, 
21  Ala.  427 ;  11  Wendell,  240  ;  3  Barbour's  Ch.  196. 

6.  The  insolvency  of  Plummer,  the  trustee,  had  no  relevancy 
to  any  of  the  issues  involved  in  the  case.  The  selection  of  an 
insolvent  assignee  by  a  debtor  has  been  held  evidence  of  an 
intent  on  his  part  to  defraud  his  creditors,  or  to  keep  the  con- 
trol of  his  property  in  his  own  hand  ;  but  the  presumption  of 
fraud  in  such  cases  is  rebutted  by  proof  that  the  creditors  were 
consulted,  and  consented  to  the  appointment.  Reed  v.  Emery, 
8  Paige,  417  ;  Tompkins  v.  Wheeler,  16  Peters,  120.  Here, 
the  trustee  was  selected  with  the  consent  and  approbation  of 
the  beneficiary ;  and  the  transfer  of  the  note  was,  in  no  sense, 
a  general  assignment  for  the  benefit  of  creditors. 

7.  The  evidence  sought  to  be  elicited  from  the  witness  John- 
son was  not  relevant.  Courts  will  not  tolerate  any  indirectness 
of  examination,  which  shows  that  counsel  are  wasting  the  time 
of  the  court  on  mere  experiments  to  improvise  evidence,  or  else 
to  bewilder  the  minds  of  the  jury  with  vague  inferences  from 
facts  and  circumstances  altogether  indirect,  and  having  no  rea- 
sonable connection  with  the  material  facts  in  issue.  Wiswall 
v.  Ross,  4  Porter,  321-30  ;  Crenshaw  v.  Davenport,  6  Ala. 
390  ;  Cuthbert  v.  Newell,  7  Ala.  457  ;  Cunningham  v.  Coch- 
ran, 18  Ala.  480  ;  Carlisle  v.  Hunley,  15  Ala.  623  ;  Florey  v. 
Florey,  24  Ala.  249 ;  Shields  $  Walker  v.  Henry  £  Mott,  31 
Ala.  53. 

8.  If  notice  of  transfer  is  given  to  the  garnishee  at  any  time 
before  he  answers,  he  is  bound  to  disclose  the  fact  at  his  peril, 
and  the  garnishment  does  not  impair  his  obligation  to  pay  the 
assignee.  Colvin  v.  Rich,  3  Porter,  175 ;  Foster  v.  White,  2 
Ala.  177  ;  Crayton  v.  Clark,  11  Ala.  787  ;  Nicks  v.  Branch,  12 
Ala.  594  ;  Rev.  Code,  §  2977. 

9.  The  jury  were  properly  instructed  that  they  were  bound 
to  believe  the  evidence  unless  it  was  impeached  or  discredited. 
If  the  plaintiffs  desired  an  explanatory  charge,  as  to  the  dif- 
ferent modes  in  which  testimony  may  be  impeached,  they 
should  have  asked  it. 

10.  An  oral  gift,  perfected  by  delivery,  or  by  acts  tanta- 
mount to  a  delivery,  may  be  made  by  a  husband  to  his  Wife. 
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Groree  v.  Walthall,  44  Ala.  161.  When  the  husband  is  in- 
debted to  his  wife,  he  may  convey  property  to  her  by  deed,  or 
give  personal  property,  in  payment  of  the  debt ;  and  this  is 
on  the  principle,  that  a  man  may  voluntarily  do  what  a  court  of 
equity  would  compel  him  to  do.  2  Story's  Equity,  §§  1374-5 ; 
10  Ala.  348  ;    Wilson  v.  Sheppard,  28  Ala.  623. 

11.  The  assignment  of  the  note  was  the  transfer  of  a  mere 
chose  in  action,  and  it  was  not  necessary  that  it  should  be  re- 
corded.    Rev.  Code,  §  155  o. 

12.  No  stamp  was  necessary,  under  the  acts  of  Congress,  on 
negotiable  paper.  2  Brightly's  Digest,  Internal  Revenue,  § 
254;  Pugh  v.  McCormick,  14  Wallace,  361.  The  proper 
stamps  were  affixed,  out  of  abundant  caution,  and  cancelled 
by  a  United  States  collector  of  the  district  in  which  the  holder 
resided. 

13.  The  question  of  fraud  was  submitted  to  a  jury,  and  by 
them  was  decided  adversely  to  the  plaintiffs.  This  court,  as 
well  as  others,  will  not  strain  conclusions,  nor  impute  construc- 
tive fraud,  when  the  facts  are  consistent  with  honesty  and  fair 
dealing,  and  have  been  sanctioned  by  the  verdict  of  a  jury. 
Ala.  Life  Ins.  Co.  v.  Pettway,  24  Ala.  566  ;  Smith's  Heirs  v. 
Br.  Bank,  21  Ala.  135 ;  State  v.  Kinkle,  3  Ala.  352. 

PETERS,  C.  J.  —  No  objection  was  made  to  the  form  of 
the  issue,  or  the  pleadings,  in  the  court  below.  On  the  trial  of 
such  an  issue,  the  plaintiff  in  attachment  is  the  actor,  and  as- 
sumes to  show  that  the  assignment  of  the  note  is  invalid. 
Grady' s  AdmW  v.  Hammond,  21  Ala.  427  ;  Groodwin  v.  Brooks, 
6  Ala.  836.  It  would  seem  that,  if  the  truth  of  the  answer  is 
not  denied,  the  assignment,  or  transfer  of  the  note,  is  admitted. 
33  Ala.  454.  This  puts  the  assignee,  or  transferee,  in  the  at- 
titude of  a  party  in  possession  ;  and  this  possession  is  assailed 
by  the  plaintiffs  in  the  attachment.  Then,  the  assailing  parties 
should  show  that  they  have  a  better  title  than  the  claimant, 
who  is  the  party  in  possession  of  the  note  ;  because  possession 
of  property  is  evidence  of  title  against  all  the  world,  save  the 
real  owner.  1  Greenl.  Ev.  §  34  ;  3  Phil.  Ev.  (C.  &  H.  Notes), 
pp.  457,  458,  and  cases  there  cited.  In  this  case,  upon  the 
pleadings  shown  in  the  record,  Plummer  comes  into  court  in 
possession  of  the  note  in  dispute,  and  claims  to  hold  it  as  trus- 
tee of  Mrs.  Annie  E.  Johnson.  Before  the  plaintiffs  can  dis- 
turb this  possession,  they  must  show  that  this  title  is  insufficient. 
As  was  said  by  Okmond,  J.,  in  the  case  above  cited  (6  Ala. 
838),  "  The  design  of  the  law  was  to  enable  the  plaintiff  in 
attachment  to  contest  the  validity  of  the  alleged  transfer,  or 
assignment."  By  taking  issue  upon  the  facts  thus  set  up  by 
the  claimant,  the  plaintiffs  admit  the  sufficiency  and  legality  of 
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the  title  alleged,  but  deny  the  facts  which  support  it.  It  would 
seem,  therefore,  that  if  these  facts  are  proved  to  be  true  on  the 
trial,  the  verdict  must  necessarily  be  for  the  claimant,  and  the 
garnishment  must  be  discharged. 

2.  If  the  husband  was  indebted  to  the  wife,  for  the  use  of 
the  moneys  of  her  separate  estate  which  were  under  his  control, 
he  was  bound  to  pay  her  what  he  so  owed.  Ryan  v.  Bibb,  46 
Ala.  323 ;  Barclay  v.  Plant,  at  the  present  term.  This  he 
could  do,  if  he  chose,  without  suit ;  and  if  he  could  not  pay  in 
money,  he  might  take  such  other  steps  to  secure  the  payment 
as  could  be  taken  with  any  other  person.  Marriage,  in  this 
State,  does  not  degrade  a  woman,  as  a  creditor,  below  the  dig- 
nity and  rights  of  any  other  creditor.  What  any  other  creditor 
may  do,  to  enforce  payment  of  his  debts,  or  to  secure  their  pay- 
ment or  composition,  she  may  do  as  to  her  separate  estate,  un- 
der the  limitations  of  the  laws  enacted  for  her  protection. 
Becton  v.  Selleck,  at  the  January  term,  1872  ;  Barclay  v.  Plant, 
supra.  Placing  the  note,  then,  in  the  hands  of  Plummer,  for 
the  use  of  Mrs.  Johnson,  was  not  an  act  forbidden  by  law. 

3.  Plummer  was  a  mere  bailee,  to  hold  in  trust  for  Mrs. 
Johnson.  His  solvency  or  insolvency  could  not  have  affected 
the  legality  of  the  transfer,  nor  her  rights  under  it ;  neither 
could  it  have  affected,  his  duties  as  her  trustee.  He  was  the 
father  of  Mrs.  Johnson,  and  therefore  a  fit  person  to  become 
her  trustee.  There  was  no  error  in  rejecting  the  attempt  to 
prove  his  insolvency  as  a  badge  of  fraud. 

4.  The  objections  to  the  competency  of  Johnson,  the  de- 
fendant in  attachment,  and  of  Foster,  the  attorney  of  Johnson 
and  his  wife,  rest  upon  similar,  if  not  identical  grounds.  The 
pith  of  these  objections  seems  to  be  this  :  that  to  admit  the 
testimony  of  witnesses  so  situated  is  immoral,  and  against  the 
public  policy.  This  would  be  a  competent  objection,  if  it  were 
true.  This  was  the  objection  allowed  at  common  law  against 
a  party  testifying  in  his  own  case,  or  in  a  case  in  which  he 
might  be  interested  in  the  judgment.  It  may  now  be  gravely 
doubted  whether  this  rule  of  the  common  law  applies  in  any 
civil  suit  since  the  adoption  of  the  Revised  Code.  The  old 
rule  of  exclusion  on  account  of  interest,  and  connection  with 
the  case  as  a  party,  is  now  abolished,  except  in  a  single  instance, 
which  is  not  this  case.  Rev.  Code,  §  2704.  All  parties  to  the 
suit  may  now  be  compelled  to  testify  in  favor  of  the  opposite 
party,  when  such  party  may  choose  to  require  it.  Rev.  Code, 
§§  2731  et  seq.  The  oath  of  the  witness  demands  an  exhibi- 
tion of  the  whole  truth,  so  far  as  the  party  testifying  knows  it. 
Rev.  Code,  §  2703 ;  1  Greenl.  Ev.  §  328.  This  would  compel 
the  witness  to  disclose  all  that  passed  between  him  and  his  at- 
torney, so  far  as  it  is  pertinent  to  the  issue.     The  party  to  the 
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suit  being  thus  bound  to  tell  the  whole  truth  of  the  matter, 
and  what  he  had  said  about  it  to  others,  if  demanded,  as  a 
means  of  testing  his  own  veracity,  there  would  seem  to  be  little 
reason  in  protecting  the  attorney  from  a  like  disclosure.  The 
object  of  the  law  is  to  elicit  the  whole  truth,  and  this  object 
must  govern  its  policy.  The  law  is  the  command  of  the  sov- 
ereign power,  and  it  speaks  the  public  policy  of  the  State.  The 
law  makes  all  parties  to  the  suit  competent,  except  in  certain 
cases  (of  which  this  is  not  one).  The  husband  is  a  competent 
witness  for  the  wife,  and  the  wife  is  a  competent  witness  for 
the  husband,  in  such  a  case  as  this.  Robinson  v.  Robinson,  44 
Ala.  227  ;  Rev.  Code,  §  2704. 

5.  As  to  the  attorney,  his  privilege  is  personal,  and  the  client 
may  waive  it.  1  Phil.  Ev.  (Cowen's  ed.  1849)  p.  163  ;  3  lb., 
Notes,  pp.  182  et  seq.  It  seems,  also,  that  the  disclosures  which 
are  forbidden  to  be  made,  are  such  as  would  be  prejudicial  to 
the  client.  He  could  not  complain  of  that  which  did  him  no 
injury.  3  Phil.  Ev.  162.  Foster,  then,  was  not  incompetent, 
and  he  was  properly  admitted. 

6.  The  testimony  shows  that  the  proper  stamp  was  appended 
to  the  indorsement  on  the  note,  before  it  was  offered  in  evi- 
dence. It  could  not,  then,  have  been  used  with  intent  to  de- 
fraud the  government  of  the  United  States.  Such  an  instru- 
ment is  competent  as  evidence  in  a  state  court.  Foster  v. 
Holly,  at  the  last  term  ;  also,  Bailey  v.  Coker,  33  Texas,  815  ; 
S.  C.  7  Amer.  Rep.  279 ;  Rheinstrom  v.  Cone,  26  Wis.  163 ; 
S.  0.  7  Amer.  Rep.  48,  and  cases  cited  in  note.  There  is 
nothing  in  the  fourth  assignment  of  error. 

7.  The  sixth  assignment  assails  the  accuracy  of  charges 
given  by  the  court  on  the  trial  below,  which  are  numbered  1, 
2,  and  3.  The  obligation  of  Tweedy  and  Ashford  on  the  note 
in  controversy  was  to  pay  to  the  legal  owner  the  amount  due 
thereon.  The  indorsement  passed  the  title  out  of  W.  R.  John- 
son, and  vested  it  in  his  indorsee.  Rev.  Code,  §§  1838,  2523. 
After  such  indorsement,  it  ceased  to  be  the  property  of  the  in- 
dorser,  and  could  not  be  seized  on  attachment  as  his  property. 
Only  his  property  could  be  attached  for  his  debt.  Rev.  Code, 
§§  2943,  2944.  The  indorsement,  in  this  case,  was  older  than 
the  levy  of  the  attachment  by  service  of  the  garnishment  on 
Tweedy  and  Ashford.  In  such  event,  the  indorsement  must 
prevail  over  the  garnishment.  This  is  the  substance  of  charge 
number  1,  of  the  learned  judge  on  the  trial  below.  It  was 
correct. 

8.  Charge  number  2  is  not  objected  to  as  a  whole.  The 
portion  objected  to  as  set  out  in  the  bill  of  exceptions  is  thus 
stated :  "  And  plaintiffs  excepted  to  the  part  of  the  said  charge 
about  '  the  jury  being  bound  to  believe  the  evidence  unless  im- 
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peached  or  discredited.'  "  The  oath  of  the  juror  is,  that  the 
verdict  must  be  rendered  M  according  to  the  evidence."  Rev. 
Code,  §  4092.  This  means  all  the  evidence  that  has  been  de- 
livered to  them  on  the  trial.  They  are  not  at  liberty  to  dis- 
regard any  portion  of  it.  If  unimpeached  or  discredited,  it  all 
rests  on  the  same  basis  ;  but,  in  this  view  of  the  evidence,  any 
conflict  is  an  impeachment.  And  then  the  jury  must  judge 
what  credit  must  be  given  to  the  conflicting  evidence.  If  there 
is  no  conflict,  then  the  evidence  is  to  be  taken  to  be  true,  and 
the  court  may  charge  the  jury  to  find  a  verdict  in  its  favor,  as 
in  case  of  a  demurrer  to  the  evidence.  Hollingsworth  v.  Mar- 
tin, 23  Ala.  591 ;  Walker  v.  Walker,  41  Ala.  353  ;  Costley  v. 
Tarver,  38  Ala.  107  ;  Barker  v.  Bell,  37  Ala.  354  ;  Freeman  v. 
Scurlock,  27  Ala.  407.  This  could  not  be  the  case,  unless  the 
evidence,  when  uncontradicted  or  unimpeached,  is  to  be  taken 
as  true.  In  this  view  of  our  decisions,  I  think  the  charge  of 
the  court  was  without  error. 

In  the  case  of  Goodwin  v.  Brooks  (6  Ala.  836),  already  above 
cited,  this  court  said  :  "  Here,  it  appears,  the  assignee  appeared 
in  obedience  to  the  summons  ;  and  the  plaintiff  in  attachment 
making  no  allegation  whatever  against  him,  the  court  discharged 
him."  "  The  plaintiff  in  the  attachment  is  the  actor  in  the 
proceeding,  and  if  he  does  not  prefer  his  allegations  against  the 
assignee,  he  will  be  entitled  to  be  discharged  for  the  omission 
of  the  plaintiff  to  prosecute  the  inquiry."  In  this  case,  the  dis- 
charge of  the  assignee  was  held  to  be  correct.  6  Ala.  838. 
In  like  manner,  if  the  plaintiffs  in  attachment,  in  the  case  at 
bar,  had  offered  no  evidence  in  support  and  prosecution  of  their 
claim,  the  assignee,  Plummer,  should  have  had  judgment  for 
his  costs  ;  and  if  such  evidence  should  be  offered,  it  should  be 
sufficient  to  sustain  the  claim  of  the  attaching  creditors,  and 
put  the  contestant  on  his  defence.  This  seems  to  have  been 
the  construction  put  upon  the  law  regulating  this  proceeding 
in  the  court  below,  in  the  charge  complained  of.  This  charge 
was  correct.  This  disposes  of  the  sixth  specification  of  the 
errors  assigned. 

9.  The  seventh  specification  of  the  assignment  of  errors  states 
the  refusal  of  the  court  below  to  give  the  charges  asked  by  the 
plaintiffs,  which  include  several  questions  that  are  by  no  means 
identical.  These  charges,  marked  4  and  5,  assert  the  illegality 
of  a  loan  of  the  wife's  money  to  the  husband.  If  these  charges 
had  been  given,  they  would  have  had  the  effect  to  exclude  the 
evidence  of  Mrs.  Johnson  and  her  husband  from  the  jury. 
Their  testimony,  which,  in  this  respect,  is  wholly  uncontra- 
dicted, very  clearly  proves  the  fact  against  which  the  objection 
is  aimed.  The  Code  declares,  that  the  "  husband  and  wife  can- 
not contract  with  each  other  for  the  sale  of  any  property."   Rev. 
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Code,  §  2374.  It  was  settled  in  Goree  v.  Walthall  (44  Ala. 
161),  that  this  prohibition  did  not  forbid  the  husband  to  make 
a  gift  to  the  wife  during  coverture.  The  husband's  power  to 
dispose  of  his  property  as  he  pleases  is  absolute,  when  he  does 
not  do  so  with  intent  to  defraud  his  creditors.  Crawford  v. 
Kirksey,  at  June  term,  1872 ;  Hawkins  v.  Bailey,  at  the  same 
term  ;  Atwood  v.  Beck,  21  Ala.  590,  608  ;  Sexton  v.  Wheaton 
&■  wife,  8  Wheat.  229  ;  Hinde's  Lessee  v.  Longworth,  11 
Wheat.  199.  That  the  wife  should  be  excluded  from  the 
benefit  of  this  great  right  is  hardly  to  be  supposed,  from  any- 
thing found  in  the  law  for  her  protection,  except  in  the  single 
instance  above  specified.  Outside  of  this  single  prohibition, 
she  may  acquire  the  ownership  of  property  "  by  descent,  gift, 
or  otherwise,"  and  hold  it  and  enjoy  it  as  her  separate  estate, 
not  subject  to  the  debts  of  her  husband.  Rev.  Code,  §§  2371, 
2388.  But  the  property  thus  acquired  by  the  wife  "  is  subject 
to  all  the  rules,  regulations,  and  limitations  contained  "  in  the 
Code  upon  the  "  separate  estate  of  wife."  Rev.  Code,  §  2382. 
These  "  rules,  regulations,  and  limitations  "  do  not  forbid  her 
to  loan  her  moneys  to  any  person,  whom  she  and  her  husband 
may  select.  As  her  estate  is  liable  for  the  "  support  of  the 
household,"  to  the  extent,  and  in  the  manner  prescribed  by  the 
Code,  it  would  be  clearly  unjust  to  her  not  to  permit  her  to  loan 
her  moneys  for  the  purpose  of  enabling  her  to  do  this.  Rev. 
Code,  §  2373 ;  Scott  v.  Griggs,  at  the  January  term,  1873. 
The  property  of  the  wife  vests  in  the  husband,  as  her  trustee  ; 
he  may  receive  it,  and  he  has  the  right  to  manage  and  control 
it,  and  use  the  rents,  income,  and  profits  of  the  same,  without 
accounting  to  the  wife,  except  for  the  corpus  of  her  estate. 
Rev.  Code,  §§  2372,  2375.  Then,  such  a  loan  of  the  wife's 
funds  to  the  husband,  or  a  use  of  such  funds  by  him  for  his 
own  purposes,  would  not  be  void,  or  illegal,  and  he  would  be 
bound  to  account  for  the  same,  except,  perhaps,  for  the  interest ; 
which  could  not  go  to  the  attaching  creditors,  as  this  would  not 
be  liable  for  the  husband's  debts.  Rev.  Code,  §  2372  ;  Ryan 
v.  Bibb,  46  Ala.  323 ;  Barclay  v.  Plant,  at  the  present  term  ; 
Saunders  v.  Garrett,  33  Ala.  454.  There  was  no  error,  then, 
in  refusing  charges  marked  4  and  5,  in  the  transcript. 

The  charge  marked  6  presents  a  different  question.  It  as- 
serts the  proposition,  that  if  Tweedy  and  Ashford  were  served 
with  the  summons  in  garnishment  before  they  were  notified  of 
Plummer's  claim,  this  would  subject  the  note  to  the  lien  of  the 
attachment  in  this  case.  The  court  refused  this  charge,  and  I 
think,  properly.  After  the  transfer  of  the  note  to  Plummer, 
as  the  trustee  of  Mrs.  Johnson,  the  debt  secured  by  it  ceased 
to  belong  to  the  defendant  in  the  attachment,  and  it  could  not 
be  subjected  to  the  payment  of  his  debts.     The  levy  of  the  at- 
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tachment  by  service  of  the  garnishment  creates  the  lien.  If 
this  was  subsequent  to  the  transfer,  it  could  not  prevail  over 
it,  if  the  garnishees  had  notice  of  the  transfer  before  they  an- 
swered. Here,  this  was  the  case.  Rev.  Code,  §  2955  ;  Brooks 
v.  Hildreth  $•  Moseley,  22  Ala.  469.  There  was  no  error, 
then,  in  the  refusal  of  this  charge. 

10.  There  was  no  error  in  the  refusal  of  the  charge  marked  7. 
The  indorsement  of  a  promissory  note  by  the  owner  and  holder 
passes  the  title  to  the  indorsee.  Such  an  indorsement  need  not 
be  recorded  to  protect  it  against  the  creditors  of  the  indorser. 
Rev.  Code,  §  1838. 

The  indorsement  was  sufficiently  stamped  to  give  it  validity. 
Foster  v.  Holly,  supra.  The  charge  marked  8  was,  therefore, 
properly  refused. 

The  objection  to  the  10th  charge  has  already  been  consid- 
ered. If  Johnson  used  the  money  of  his  wife's  separate  estate, 
he  was  certainly  bound  to  refund  it,  except  the  interest,  as  has 
already  been  shown.  Ryan  v.  Bibb,  46  Ala.  323 ;  Barclay  v. 
Plant,  and  cases  supra. 

The  charge  marked  9  is  in  these  words ;  "  The  wife  must 
join  in  a  fraudulent  action,  before  her  rights  can  be  defeated 
by  fraud."  As  a  general  proposition,  expressed  in  the  terms 
here  used,  this  is  correct.  This  point  is,  however,  not  elabor- 
ated or  noticed  in  the  learned  brief  of  the  appellants'  counsel. 
When  this  is  the  case,  it  is  presumed  that  the  point  is  not  in- 
sisted on,  but  abandoned.  1  Brickell's  Dig.  p.  102,  §  285. 
The  same  may  be  said  of  the  court's  ruling,  which  was  ob- 
jected to,  on  recalling  the  witness  Johnson,  to  prove  whether 
Mrs.  Johnson  owned  any  property  shortly  after  the  6th  day  of 
June,  1870.  This  is  not  included  among  the  errors  assigned. 
And  it  is  the  practice  of  this  court  not  to  notice  any  others. 
1  Brickell's  Dig.  p.  102,  §§  279,  281. 

A  careful  examination  of  this  important  and  interesting  case, 
in  which  I  have  been  very  much  aided  by  the  learned  and  sug- 
gestive briefs  of  the  counsel  for  the  parties  in  this  court,  leads 
me  to  the  conclusion  that  the  judgment  of  the  court  below 
ought  to  be  affirmed. 

The  judgment  of  the  court  below  is,  therefore,  affirmed. 

Brickell,  J.,  having  been  of  counsel  in  this  cause  in  the 
court  below,  did  not  sit. 
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Lewis  et  al.f  executors,  etc.  v.  Wells  et  al. 

Real  Action   in  Nature  of  Ejectment,  by  Executors  of  Purchaser 
at  Mortgage  Sale,  against  Mortgagor. 

1.  Sale  by  administrator  of  deceased  mortgagee,  under  power  in  mortgage.  —  Where 
a  mortgage  of  lands  contains  a  power  of  sale  by  the  mortgagee,  "  his  heirs,  and 
assigns,"  on  default  being  made  in  the  payment  of  the  secured  note;  and  the 
mortgagee  dies,  leaving  the  unpaid  note  as  assets  of  his  estate  ;  the  power  of  sale 
may  be  exercised  by  his  administrator,  if  not  by  the  terms  of  the  mortgage  itself, 
certainly  by  virtue  of  the  statute.     Rev.  Code,  §  1589. 

2.  Conveyance  to  executors  of  deceased  purchaser  at  mortgage  sale.  — On  the  death 
of  the  purchaser  at  a  sale  made  under  a  power  contained  in  a  mortgage,  without 
having  completed  the  purchase,  his  executors  may  pay  the  purchase-money,  and 
take  a  deed  to  themselves  as  executors,  in  trust  for  the  persons  interested  in  the 
estate ;  and  on  the  title  conveyed  by  such  a  deed  they  may  recover  in  ejectment 
against  the  mortgagor. 

3.  Memorandum  of  sale  by  auctioneer.  —  A  memorandum  of  a  sale  made  under 
a  mortgage,  by  an  agent  who  also  acted  as  auctioneer,  and  indorsed  on  the  mort- 
gage, in  these  words  :  "  The  within  property  was  this  day  sold  by  me,  as  agent  of 
G.  M  F.,  as  administrator  of  the  mortgagee,  J.  P.  F.,  deceased,  for  $2,300,  at 
public  auction,  to  E.  Davis,  March  23,  1869,"  signed  by  the  said  agent,  contains 
a  substantial  compliance  with  the  requisitions  of  the  statute  of  frauds.  Rev.  Code, 
§  1863. 

4.  Who  may  object  to  defective  memorandum  of  sale  by  auctioneer.  —  Only  the  par- 
ties to  the  sale  can  take  advantage  of  any  defects  or  irregularities  in  the  memoran- 
dum made  by  the  auctioneer  ;  and  if  they  complete  the  sale  without  objection,  by 
payment  of  the  purchase-money,  and  execution  and  acceptance  of  a  deed,  it  does 
not  lie  in  the  mouth  of  the  mortgagor,  whose  lands  were  thus  sold  under  a  power 
contained  in  the  mortgage,  when  sued  by  the  purchaser,  to  object  to  the  sufficiency 
of  the  memorandum  made  by  the  auctioneer,  or  to  the  fact  that  the  mortgagee's 
agent  acted  as  auctioneer  at  the  sale. 

Appeal  from  the  Circuit  Court  of  Shelby. 

Tried  before  the  Hon.  Wm.  S.  Mudd. 

This  action  was  brought  by  the  appellants,  suing  as  the  ex- 
ecutors of  the  last  will  and  testament  of  Edward  Davis,  de- 
ceased, against  Abner  J.  Wells  and  others,  to  recover  the  pos- 
session of  certain  lands,  which  were  particularly  desciibed  in 
the  complaint,  and  which  the  plaintiffs  claimed  under  a  pur- 
chase by  their  testator  at  a  sale  made  on  the  23d  March,  1869, 
by  George  M.  Figh,  as  the  administrator  of  John  P.  Figh, 
deceased,  under  a  power  of  sale  contained  in  a  mortgage  exe- 
cuted to  said  John  P.  Figh,  by  said  Abner  J.  Wells,  to  secure 
the  payment  of  two  notes  given  in  part  payment  of  the  pur- 
chase-money of  said  lands.  In  consequence  of  the  ruling  of 
the  court  below,  excluding  from  the  jury  the  whole  of  the 
plaintiffs'  evidence,  on  the  ground  that  it  did  not  show  any 
title  in  them  on  which  they  could  maintain  the  action,  the 
plaintiffs  were  compelled  to  take  a  nonsuit ;  which  they  now 
move  to  set  aside,  assigning  as  error  the  ruling  of  the  court  on 
the  evidence,  to  which  they  reserved  a  bill  of  exceptions.  The 
material  facts  of  the  case  were  thus  stated  by  the  Chief  Jus- 
tice :  — 
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"  Peters,  C.  J. —  On  the  trial  in  the  court  below,  the  plain- 
tiffs showed,  by  evidence  to  which  there  was  no  objection,  that 
on  or  about  January  7,  1863,  one  John  P.  Figh  sold  and  con- 
veyed to  said  Abner  J.  Wells  the  lands  in  controversy,  for  the 
sura  of  $10,000 ;  of  which  half  was  paid  at  the  sale,  and  the 
balance  secured  by  two  notes,  each  for  $2,500,  falling  due  in 
one  and  two  years  after  date.  To  secure  the  ultimate  payment 
of  these  notes,  Wells  reconveyed  the  lands  mentioned  to  said 
Figh  by  mortgage.  The  first  note  that  fell  due  was  paid. 
John  P.  Figh  then  died,  intestate,  and  left  the  second  note  un- 
paid, and  the  mortgage  unsatisfied.  George  M.  Figh  was  then 
duly  appointed  and  qualified  as  the  administrator  of  the  estate 
of  said  John  P.  Figh,  deceased.  After  his  appointment  as 
above  said,  said  administrator  employed  Burw.ell  B.  Lewis,  as 
an  attorney-at-law,  to  collect  said  note  still  remaining  unpaid, 
with  instruction  to  '  foreclose  the  mortgage '  aforesaid.  On 
the  23d  day  of  March,  1869,  Lewis,  acting  in  his  capacity  as 
attorney  aforesaid,  after  due  advertisement,  caused  said  lands 
to  be  sold  under  the  power  of  sale  in  said  mortgage.  At  this 
sale,  the  lands  were  bid  off  by  one  Nabors,  for  Edward  Davis ; 
but,  before  any  title  was  made  to  Davis,  he  departed  this  life, 
leaving  a  will,  which  was  properly  proven  and  admitted  to  pro- 
bate. By  his  will,  Davis  appointed  said  Lewis  and  said  Lyman, 
the  plaintiffs  in  this  suit,  his  executors.  They  accepted  the 
trust  thus  conferred,  and  duly  qualified  as  such.  Thereupon, 
said  George  M.  Figh,  as  the  administrator  of  said  John  P.  Figh, 
deceased,  conveyed  to  them,  by  proper  instrument  in  writing, 
such  title  to  the  lands  aforesaid  as  passed  by  the  said  sale  made 
under  the  power  of  sale  in  said  mortgage  on  the  said  23d  day 
of  March,  1869,  as  above  said.  This  deed  bears  date  January 
20,  1870.  In  this  deed,  said  administrator  acknowledges  the 
payment  of  the  purchase-money  for  which  said  lands  were  sold 
at  said  sale  under  said  mortgage  on  said  23d  day  of  March, 
1869  ;  and  the  lands  named  in  said  deed  are  conveyed  to  said 
Lewis  &  Lyman,  *  to  have  and  to  hold  said  lands,  hereditaments, 
and  premises  hereby  granted,  unto  said  parties  of  the  second 
part,  in  their  representative  capacities  as  aforesaid,  forever.' 
In  the  premises  of  said  deed,  said  Lewis  &  Lyman  are  de- 
scribed as  the  parties  of  '  the  other '  or  second  part,  and  '  as 
the  executors  of  the  last  will  and  testament  of  Edward  Davis, 
late  of  said  Shelby  county,  now  deceased,  in  trust,  and  for  the 
use  and  benefit  of  the  heirs  and  legatees  under  said  will,  and 
of  those  who  as  creditors  are  interested  in  the  estate  of  said 
Edward  Davis,  deceased.'  It  also  appears  that  the  sale  on  the 
23d  of  March,  1869,  was  conducted  by  Lewis  as  the  attorney 
of  the  administrator  of  Figh,  and  that  he  acted  as  auctioneer  to 
cry  the  sale  and  receive  the  bids ;  and  that  after  the  sale,  he 
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made  a  memorandum  of  it  in  writing  on  the  mortgage,  and 
signed  it  with  his  name  ;  but  I  do  not  mention  this  latter  fact 
because  I  deem  it  of  any  importance  in  the  case.  It  seems,  also, 
that  Davis  died  about  the  17th  day  of  April  after  the  sale,  but 
without  paying  the  money  for  the  lands  (which  were  sold  for 
cash),  and  without  receiving  a  deed  ;  but  the  money  was  paid 
by  his  executors,  and  the  deed  made  to  them,  as  above  shown." 

Watts  &  Troy,  with  whom  were  R.  W.  Cobb  and  B.  B. 
LEWIS,  for  the  appellants. —  1.  On  common  law  principles,  the 
personal  representative  of  the  deceased  mortgagee  may  execute 
a  power  of  sale  contained  in  the  mortgage.  A  mortgage  is  but 
a  security  for  a  debt,  and  a  transfer  of  the  debt  is  a  transfer  of 
the  mortgage.  The  estate  of  the  mortgagee  is  a  mere  chattel 
interest,  which,  on  his  death,  vests  in  his  personal  representa- 
tive, and  does  not  descend  to  his  heirs.  The  power  of  sale  is  a 
power  coupled  with  an  interest,  which  is  not  extinguished  by 
the  death  of  the  mortgagee,  but  survives  in  favor  of  any  one 
who  is  authorized  to  collect  the  debt.  4  Kent,  160-61 ;  1  Hil- 
liard  on  Mortgages,  §§  1,  5,  8,  50,  68,  69 ;  Umanuel  $  Graines 
v.  Hunt,  2  Ala.  191 ;  Duval  v.  McLosky,  1  Ala.  708  ;  Cullum 
v.  Irwin,  4  Ala.  452  ;  Center  v.  P.  £  M.  Bank,  22  Ala.  743 ; 
Graham  §  Rogers  v.  Newman,  21  Ala.  497 ;  Jencks  v.  Alex- 
ander, 11  Paige,  619. 

2.  If  there  was  any  doubt  as  to  the  right  of  the  administra- 
tor, as  the  assignee  in  law  of  the  mortgagee,  to  execute  the 
power  of  sale  on  common  law  principles,  the  statute  settles  the 
question.  Rev.  Code,  §  1589.  It  would  be  a  very  singular 
construction  of  the  statute,  which,  while  denying  the  right  of 
the  mortgagee's  personal  representative  to  execute  the  power, 
would  confer  it  on  the  personal  representative  of  his  assignee. 

3.  The  executors  of  Davis,  the  deceased  purchaser  at  the 
mortgage  sale,  might  lawfully  pay  the  purchase-money,  and 
take  a  conveyance  of  the  land  to  themselves  as  executors,  in 
trust  for  all  the  persons  interested  in  the  estate.  Under  our 
statutes,  the  personal  representative  of  a  decedent  may  recover 
the  possession  of  his  lands,  to  the  exclusion  of  the  heir,  and  may 
also  recover  the  rents  accruing  either  before  or  after  the  death 
of  the  decedent.  Harkins  v.  Pope,  10  Ala.  493  ;  Grolding  v. 
Grolding,  24  Ala.  122 ;  Patton  v.  Crow,  26  Ala.  426  ;  Boynton 
v.  McEwen,  36  Ala.  348;  Tarver  v.  Smith,  38  Ala.  135. 
When  a  conveyance  of  lands  is  made  to  an  executor  or  admin- 
istrator, in  his  representative  character,  he  may  maintain  that 
title  either  at  law  or  in  equity.  Russell  v.  Irwin's  AdmW,  41 
Ala.  292-302;  Wilkins  $>  Smith  v.  Sorrelles,  45  Ala.  272; 
Hawkins  v.  Hudson,  45  Ala.  482. 

4.  The  statute  of  frauds  has  nothing  to  do  with  the  case. 


OF   ALABAMA.  201 

[Lewis  v.  Wells.] 

The  parties  to  the  contract  of  sale  were  satisfied  with  it,  and 
executed  it  in  full ;  and  no  other  person  can  be  heard  to  com- 
plain of  any  irregularities  in  it. 

5.  This  court  will  not  consider  any  objections  to  the  evi- 
dence which  were  not  raised  in  the  court  below.  Authorities 
cited  in  Shepherd's  Digest,  571,  §141. 

John  T.  Heflin,  contra.  —  1.  The  administrator  of  the  de- 
ceased mortgagee  had  no  right  to  execute  the  power  of  sale 
contained  in  the  mortgage,  either  by  the  terms  of  the  instru- 
ment itself,  or  under  the  statute.  The  power  is  expressly  con- 
fined to  the  mortgagee,  "  his  heirs,  and  assigns ;  "  and  on  his 
death,  without  having  executed  the  power,  it  descended  to  his 
heirs,  and  could  only  be  divested  by  a  judicial  proceeding  to 
which  they  were  parties.  The  statute  (Rev.  Code,  §  1589) 
does  not,  by  its  terms,  apply  to  the  case ;  and  being  in  deroga- 
tion of  the  common  law,  it  cannot  be  extended  by  construction. 
If  the  administrator  had  no  right  to  sell,  his  deed  could  not 
convey  any  title  to  the  purchaser. 

2.  Lewis  was  authorized  and  instructed  to  "  foreclose  the 
mortgage,"  not  to  sell  without  a  foreclosure.  Foreclosure  is  a 
proceeding  in  chancery,  to  which  the  mortgagor  is  a  party,  and 
by  which  his  equity  of  redemption  is  forever  barred.  1  Bouv. 
Law  Die,  tit.  Foreclosure.  A  court  of  equity  will  entertain 
a  bill  to  foreclose,  although  the  mortgage  contains  a  power 
of  sale.  Carradine  v.  0'  Connor,  21  Ala.  573  ;  Life  Ins.  £ 
Trust  Company  v.  Pettway,  24  Ala.  544.  The  sale  made  by 
Lewis,  then,  being  without  authority,  did  not  pass  any  title. 

3.  The  authority  under  which  Nabors  bid  the  land  off  for 
Davis  was  given  on  Sunday,  and  was  void  for  that  reason. 
Shipley  v.  Easterwood,  9  Ala.  It  was,  moreover,  by  parol ;  and 
Nabors  never  signed  any  note  or  memorandum  of  the  contract. 

4.  Lewis  wa^  the  agent  of  the  vendor,  and  could  not  act  as 
the  auctioneer,  or  as  the  agent  of  the  purchaser.  Story  on 
Agency,  §  211. 

5.  The  signing  of  the  note  or  memorandum  must  be  author- 
ized by  writing.  Knox  v.  King,  36  Ala.  370 ;  Hutton  v. 
Williams,  35  Ala.  514. 

6.  The  memorandum  indorsed  on  the  mortgage  by  Lewis  was 
not  a  sufficient  compliance  with  the  statute  of  frauds.  It  does 
not  state  the  terms  of  the  sale,  and  does  not  describe  the  prop- 
erty sold.  The  reference  to  the  deed  in  the  mortgage,  for  a 
description  of  the  property,  speaks  of  the  deed  as  recorded  in 
the  probate  judge's  office,  while  the  deed  produced  in  evidence 
was  never  recorded.  Under  the  statute,  recourse  cannot  be  had 
to  parol  evidence  to  connect  the  deed  with  the  mortgage. 
King  v.  Knox,  36  Ala.  370 ;  Hutton  v.  Williams,  35  Ala.  503  ; 
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Robertson  v.  Garth,  6  Ala.  204  ;  Adams  v.  McMillan,  7  Porter, 
73  ;   Carroll  v.  Powell,  at  June  term,  1872. 

7.  The  only  title  acquired  by  Davis  by  his  purchase,  if  any, 
was  an  imperfect  equity,  which,  on  his  death,  descended  to  his 
heirs.  His  executors  could  not,  by  any  act  of  their  own,  be- 
come the  repositories  of  the  legal  title  after  his  death.  Pond 
v.  Wadsworth,  24  Ala.  543 ;  Earl  v.  Halsey,  1  McCarter's 
(N.  J.)  R.  334 ;  House  v.  Bennett,  9  Mich.  246.  The  heirs 
and  creditors  of  Davis  take  nothing  by  the  deed.  The  de- 
scription of  the  intended  beneficiaries  is  vague  and  uncertain. 
Turner's  Adni'r  v.  Dupree,  19  Ala.  198;  Joseph  v.  Joseph, 
5  Ala.  280.  The  executors  cannot  have  a  better  title  to  the 
land  than  their  testator  had  at  the  time  of  his  death. 

PETERS,  C.  J.  —  This  record  raises  the  sole  question, 
whether  the  administrator  of  Figh,  deceased,  could  pass  the 
title  to  the  lands  in  question  to  the  plaintiffs,  by  a  sale  under 
the  power  in  the  mortgage,  after  the  death  of  the  mortgagee. 
If  he  could,  then  the  title  of  the  appellants,  who  were  plain- 
tiffs in  the  court  below,  is  sufficient  to  maintain  this  action.  If 
he  could  not,  then  the  ruling  of  the  court  below  was  without 
error,  and  the  judgment  should  be  affirmed. 

In  this  State,  the  rules  of  the  common  law,  regulating  the 
powers  of  an  administrator  over  the  estate  of  the  deceased,  have 
been  greatly  altered  by  statute,  which  very  much  enlarges  these 
powers.  The  whole  estate  of  the  decedent,  except  that  portion 
reserved  for  the  widow  and  the  family,  is  charged  with  the 
payment  of  his  debts.  Rev.  Code,  §  2060.  The  administrator 
has,  for  this  reason,  power  to  reduce  to  his  possession  all  the 
property,  real  and  personal,  of  the  decedent,  subject  to  the  pay- 
ment of  his  debts.  15  Ala.  160,  705  ;  16  Ala.  494 ;  18  Ala.  9  ; 
42  Ala.  280 ;  43  Ala.  628.  The  law  vests  in  him  all  the  rights 
of  the  decedent  in  the  property  thus  subject  to  b^  charged  with 
the  payment  of  the  debts  of  the  deceased,  except  the  right  of 
disposition  by  sale  or  compromise,  which  is  regulated  by  stat- 
ute. Among  these  rights  is  the  right  to  collect  the  debts  owing 
to  the  deceased.  This  right  the  administrator  is  empowered  to 
exercise,  in  like  manner  as  the  deceased  could  have  exercised 
it,  except  so  far  as  it  is  restrained  and  limited  by  the  statute. 
In  law,  the  administrator  becomes  by  his  appointment  the  as- 
signee of  all  the  choses  belonging  to  the  deceased,  and  he  can 
sue  to  recover  them  in  his  own  name  as  such,  as  the  owner 
could  have  done.  For  the  purpose  of  collection,  he  is  the  owner. 
Rev.  Code,  §  2523 ;  Snodgrass  v.  Gabiness,  15  Ala.  160  ;  Up- 
church  v.  Norsworthy,  15  Ala.  705.  In  law,  he  is  the  assignee 
of  the  decedent,  whom  he  represents.  1  Bouv.  Law  Diet.  As- 
signee, p.  155.     His  powers,  then,  in  collecting  the  debts  con- 
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stituting  the  assets  of  the  estate,  are  just  as  broad  as  those  of 
the  deceased,  where  they  are  not  trenched  upon  by  the  limi- 
tations of  the  statute.  Then  it  follows,  if  the  deceased  could 
have  closed  the  mortgage  by  a  sale,  this  right  passes  also  to  the 
administrator. 

The  mortgage  is  but  a  security  for  the  debt,  and  it  passes,  as 
such,  to  the  owner  of  the  debt,  or  to  the  party  entitled  in  law 
to  collect  it.  4  Kent,  (159),  (160)  ;  1  Hilliard  on  Mortg.  pp. 
215  et  seq. ;  Emanuel  $  Gaines  v.  Sunt,  2  Ala.  190.  Then, 
the  mortgage,  with  all  the  rights  arising  out  of  it,  passed  to 
the  administrator,  with  the  debt  it  was  intended  to  secure. 
Very  clearly,  the  mortgage  gave  Figh,  the  mortgagee,  the  right 
to  sell  the  mortgaged  property,  on  a  failure  to  make  payment 
of  the  debt  by  the  mortgagor.  The  right  to  make  the  sale  is 
thus  expressed  in  the  mortgage  itself  :  "  If  default  be  made  in 
the  payment  of  said  promissory  notes  at  the  time  they  may  fall 
due,  it  shall  be  lawful  for  said  John  P.  Figh,  his  heirs,  and  as- 
signs, to  take  into  his  possession  the  said  above  described  prop- 
erty, and  sell  the  same  to  the  highest  bidder,  at  public  auction, 
for  cash."  This  was  obviously  an  authority  to  the  mortgagee  to 
sell.  This  authority  passed,  on  the  death  of  Figh,  the  mort- 
gagee and  grantee,  to  his  representative,  by  operation  of  our 
statute,  if  not  otherwise.  The  language  of  the  statute  is  this  : 
"  Where  a  power  to  sell  lands  is  given  to  the  grantee  in  any 
mortgage  or  other  conveyance  intended  to  secure  the  payment 
of  money,  the  power  is  part  of  the  security,  and  may  be  ex- 
ecuted by  any  person,  or  the  personal  representative  of  any 
person,  who,  by  assignment,  or  otherwise,  becomes  entitled  to 
the  money  thus  secured."  Rev.  Code,  §  1589.  Under  this 
statute,  the  administrator  had  authority  to  make  sale  of  the 
mortgaged  premises,  on  default  in  payment  of  the  debt  therein 
secured.     This  appears  to  have  been  done. 

We  must  look  to  the  deed,  for  the  evidence  of  the  sale.  This 
shows  that  it  was  made  by  the  administrator,  who  had  the  right 
to  make  it.  It  was  not  made  by  Lewis.  He  does  not  partici- 
pate in  the  conveyance.  His  acts  were  merely  those  of  an  at- 
torney for  his  client,  and  not  as  an  agent  with  a  power  to  make 
the  sale  in  the  name  of  his  principal.  The  administrator  was 
the  vendor,  and  the  sale  was  made  by  him,  and  the  conveyance 
is  in  his  own  name  as  principal.  The  sale  was,  therefore,  not 
void,  and  it  passed  such  title  to  the  purchaser  as  the  adminis- 
trator could  convey ;  that  is,  such  title  as  was  in  the  decedent 
as  the  mortgagee,  after  the  law-day  had  passed. 

2.  The  administrator,  or  executor  where  there  is  a  will,  is 
entitled  to  the  possession  of  the  whole  property  of  the  dece- 
dent, to  hold  it  for  disposition  under  the  trusts  attached  by 
law  to  his  office,  or  created  by  the  will.     He  may  hold  it  for 
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these  purposes,  as  the  owner  held  it  at  his  death.  If  this  is 
conceded,  he  must  have  the  authority  to  sue  for  and  recover 
such  possession,  when  it  is  withheld  from  him  by  any  one  with 
title  inferior  to  his  own.  Without  this  power  to  reduce  the 
property  of  the  deceased  to  his  possession,  the  administrator 
or  executor,  in  many  instances,  would  not  be  able  to  discharge 
the  duties  of  his  trust ;  that  is,  to  pay  the  debts  of  the  de- 
ceased, and  the  expenses  of  administration,  and,  after  the 
satisfaction  of  these  charges,  to  distribute  the  residue  among 
those  persons  entitled  to  such  residue,  as  the  next  of  kin  or 
legatees.  These  are  duties  imposed  by  law,  and  for  the  due 
performance  of  which  his  office  is  created.  Under  our  system, 
lands  are  assets,  whether  the  title  is  legal  or  equitable,  for  the 
payment  of  the  debts  of  the  deceased  ;  and  the  administrator 
may  recover  them  at  law,  for  this  purpose.  Rev.  Code,  §  2060. 
Anderson  v.  McG-owen,  42  Ala.  280;  22  Ala.  593;  9  Ala. 
285 ;  8  Ala.  99 ;  G-olding  v.  Golding,  24  Ala.  172 ;  Russell 
v.  firwin's  AdrrCr,  41  Ala.  292  ;  Rev.  Code,  §§  2216,  2871. 
The  administrator  or  executor  may  also  rent  the  lands  of  the 
deceased,  and  the  proceeds  of  such  rents  are  assets.  Rev. 
Code,  §  2076  ;  Boynton  v.  McEwen.  36  Ala.  348.  In  this  case, 
the  will  disposes  of  the  whole  estate  of  Davis,  and  charges  it 
with  payment  of  his  debts. 

The  widow  and  the  children  of  the  testator  are  the  legatees  ; 
and  the  estate  is  to  be  divided  equally  among  them.  The 
evidence  shows  that  Davis  was  the  highest  bidder  at  the  mort- 
gage sale  for  the  lands  in  controversy ;  that  his  bid  was  ac- 
cepted by  the  vendor ;  and  that  the  purchase-money  has  been 
paid ;  but  that  Davis  died  before  the  conveyance  was  made. 
After  the  death  of  Davis,  the  conveyance  was  made  to  his 
executors,  the  present  plaintiffs  in  the  court  below.  The 
objections  to  the  manner  of  conducting  the  sale  by  the  vendor, 
by  his  agent,  Lewis,  or  to  the  bid  of  Davis,  by  his  agent, 
Nabors,  are  not  of  such  force  as  to  render  the  sale  void.  I 
cannot  see  that  they  were  even  serious  irregularities.  The 
owner  of  property,  in  this  State,  is  not  bound  to  offer  it  for 
sale  in  any  particular  manner.  He  may  offer  it  for  sale 
privately,  or  at  public  sale.  When  the  mode  by  public  sale  is 
adopted,  as  was  done  in  this  case,  the  sale  need  not  be  con- 
ducted by  a  licensed  auctioneer,  but  it  may  be  conducted  by 
the  owner  himself  in  person,  or  by  his  agent  for  him.  When 
the  property  to  be  sold  is  land,  and  it  is  offered  to  the  highest 
bidder,  the  person  who  offers  this  bid,  if  it  is  accepted,  is  the 
purchaser.  This  binds  the  parties  on  both  sides.  The  essen- 
tials of  such  a  sale  are  not  different  from  those  of  other  sales. 
The  sale  is  a  contract,  the  terms  of  which  are  proposed  on  one 
side,  and  accepted  on  the  other,  and  both  parties  assent  to  it. 
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It  must  also  be  supported  by  a  sufficient  and  lawful  considera- 
tion, and  not  be  made  on  the  Sabbath.  When  the  contract  thus 
agreed  upon  is  reduced  to  writing,  and  executed  by  the  parties 
with  the  proper  formalities,  the  sale  is  complete.  1  Pars. 
Cont.  pp.  492,  498  ;  Rev.  Code,  §§  1534,  1535,  1862,  1863. 
The  contract  being  so  completed,  there  is  then  no  longer  any 
question  as  to  the  sufficiency  of  the  sale  under  our  statute 
regulating  "  conveyances  for  the  alienation  of  lands,"  or  the 
statute  for  the  "  prevention  of  frauds  and  perjuries."  Rev. 
Code,  §§  1534,  1535,  1862,  1863.  A  conveyance,  made  in 
conformity  with  such  a  sale,  which  is  satisfactory  to  the  ven- 
dor and  the  purchaser,  passes  the  legal  title  to  the  purchaser, 
or  to  such  person  or  persons  as  can  receive  it  in  his  stead.  It 
has  already  been  shown  that  the  administrator  of  Figh  could 
make  the  sale  in  this  case,  under  the  power  given  in  the  mort- 
gage. He  could  also  complete  the  sale  by  a  proper  convey- 
ance to  the  purchaser.  This  is  necessary  for  a  completion  of 
the  sale.  But  the  question  remains,  whether  the  adminis- 
trator could  make  the  conveyance  to  any  one  else  than  the 
purchaser,  without  the  purchaser's  consent.  This  he  certainly 
could  not  do,  had  the  purchaser  remained  still  alive.  But  his 
death,  before  the  conveyance  was  executed,  did  not  avoid  the 
sale.  On  the  payment  of  the  purchase-money,  the  title  of 
Davis  became  a  perfect  equity,  which  rendered  the  lands  sub- 
ject to  his  debts,  and  to  his  widow's  dower.  Rev.  Code,  §§ 
1624,  1928,  2871. 

3.  The  memorandum  of  the  agent  who  conducted  the  mort- 
gage sale  is  obviously  less  fully  and  accurately  made,  than 
might  have  been  done.  It  is  in  these  words,  which  are  in- 
dorsed upon  the  mortgage.  "  The  within  property  was  this 
day  by  me  sold,  as  agent  of  George  M.  Figh,  as  administrator 
of  the  mortgagee,  J.  P.  Figh,  dec'd,  for  $2,300.00,  at  public 
auction,  to  Ed.  Davis.  March  23,  1869."  It  is  signed  by  the 
agent  who  conducted  the  sale  as  auctioneer.  Properly,  such  a 
memorandum  should  show :  1st,  the  property  sold ;  2d,  the 
price  at  which  it  was  sold  ;  3d,  the  terms  of  the  sale  ;  4th,  the 
name  of  the  purchaser ;  5th,  the  name  of  the  person  on  whose 
account  the  sale  is  made.  Rev.  Code,  §  1863.  I  think  the 
memorandum  in  this  case  comes  up  to  these  requirements,  in 
substance.  The  reference  to  the  mortgage  makes  the  mort- 
gage a  part  of  it,  and  in  like  manner  the  deficiencies  of  the 
mortgage  are  supplied  by  the  reference  in  the  mortgage  to  the 
deed.  Lee's  AdmW  v.  Chapman,  47  Ala.  143,  and  cases  there 
cited.  With  these  references,  the  memorandum  is  sufficient  in 
substance.  It  shows  the  terms  of  the  sale,  and  the  lands  that 
were  sold.  The  demands  of  the  memorandum  are  sufficiently 
stated. 


206  SUPREME   COURT 

[Benziger  v.  Miller.] 

4.  But  the  memorandum  is  only  necessary  as  between  the 
parties  to  the  sale.  If  they  choose  to  be  bound  without  it,  they 
may  go  on,  and  complete  the  title  by  a  proper  conveyance. 
This  conveyance  then  becomes  the  proper  evidence  of  the  title. 
The  title  of  the  testator  vested  in  his  legatees  by  his  will ;  but 
the  title  so  vested  charged  with  his  debts.  The  sale  was  not 
void.  It  bound  the  vendor  to  convey,  upon  the  payment  of 
the  purchase-money  ;  and  it  bound  the  purchaser  to  pay  the 
purchase-money,  upon  a  readiness  to  convey  by  the  vendor. 
The  statute  makes  the  alienation  or  transfer  of  the  property 
complete  on  the  execution  of  the  conveyance  in  a  proper  man- 
ner. Rev.  Code,  §  1534,  1535.  If  there  is  any  mistake  made 
in  such  a  conveyance,  it  may  be  reformed ;  but  it  is  only  the 
parties  interested  in  the  reformation,  who  are  entitled  to  have 
the  reformation  made,  or  who  can  repudiate  the  instrument 
without  correction  and  reformation.  2  Hilliard,  Real  Prop. 
p.  331,  §  50 ;  Trapp  £  Hill  v.  Moore  $  Border,  21  Ala.  693 ; 
Godwin  v.  Younge,  22  Ala.  553 ;  Whitehead  v.  Brown,  18 
Ala.  682. 

As  the  conveyance  under  the  mortgage  sale  is  not  a  nullity, 
it  vests  such  title  in  the  plaintiffs  as  to  enable  them  to  bring 
this  action,  and  to  recover  against  the  defendants,  unless  they 
show  a  better  title.  White  v.  Saint  Grirons,  Minor,  331 ; 
Wilkins  $  Smith  v.  Sorrells,  45  Ala.  272.  The  court  erred, 
therefore,  in  the  rejection  of  the  deed  offered  by  the  plaintiffs 
in  support  of  their  title,  for  the  reasons  shown  in  the  bill  of 
exceptions,  and  no  other  reasons  will  be  considered  in  this 
court. 

The  judgment  of  nonsuit  in  the  court  below  is  reversed,  and 
the  cause  is  remanded  for  a  new  trial. 


Benziger  v.  Miller. 

Action  for  Breach  of  Contract  of  Employment  as   Teacher. 

1.  Internal  revenue  stamp  on  contract;  memorandum  of  contract  under  statute  of 
frauds.  —  Where  parties  negotiate  by  letter  for  the  performance  of  services  by 
one  for  the  other,  and  the  letters  show  on  their  face  that  they  are  merely  used 
as  a  means  of  communication,  and  are  not  intended  to  be  the  contract  itself,  it  is 
not  necessary  that  they  should  be  stamped  as  a  contract,  under  "  schedule  B  "  of 
the  internal  revenue  law;  though  one  of  them  may,  nevertheless,  be  such  a  "note 
or  memorandum  of  the  contract,  expressing  the  consideration,  and  subscribed  by 
the  party  to  be  charged  therewith,"  as  will  satisfy  the  requisitions  of  the  statute  of 
frauds.     Rev.  Code,  §  1862. 

2.  When  infant  may  sue  on  contract  for  personal  services,  made  by  father.  —  An 
infant  may  sue  for  the  breach  of  a  contract  for  employment  as  a  teacher,  made  for 
her  by  her  father,  although  her  father  might  also  maintain  an  action  ;  and  his  re- 
linquishment of  his  right  to  her  services  or  wages,  in  such  case,  may  be  inferred 
from  circumstances. 


OF   ALABAMA.  207 

[Benziger  v.  Miller.] 

3.  Payment  to  father,  as  agent  of  child.  —  When  an  infant  sues  for  the  breach  of  a 
contract  of  employment,  made  for  her  by  her  father,  the  defendant  may  prove  pay- 
ments made  to  her  father  on  account  of  her  services,  if  it  appears  that  she  was  liv- 
ing with  him  at  the  time,  and  the  evidence  justifies  the  belief  that,  in  receiving  the  , 
money,  he  was  acting  as  her  agent,  or  in  the  exercise  of  proper  parental  care  and 
authority. 

4.  Damages  for  breach  of  contract  of  employment.  —  In  an  action  against  the  pro- 
prietor of  a  school,  for  the  breach  of  a  contract  to  employ  the  plaintiff  as  a  teacher, 
made  for  her  by  her  father  during  her  absence  in  Europe,  where  she  was  travelling 
with  her  mother,  the  plaintiff  cannot  recover,  as  a  part  of  her  damages,  the  ex- 
penses of  her  journey  home,  when  it  does  not  appear  that  such  expenses  were 
incurred  in  consequence  of  the  contract,  or  were  in  the  contemplation  of  the  par- 
ties when  it  was  made. 

5.  Evidence  in  mitigation  of  damages ;  hearsay.  —  In  such  action,  the  defendant 
may  show,  in  mitigation  of  damages,  that  the  piaintiff  obtained  other  employment 
during  the  time  covered  by  the  contract,  and  received  compensation  for  it ;  but 
the  declarations  of  the  plaintiff's  father  as  to  such  employment  and  compensation, 
though  made  in  her  presence,  are  mere  hearsay,  and  therefore  inadmissible  as  evi- 
dence to  prove  the  fact. 

6.  Charge  as  to  intention  of  parties  to  contract.  —  In  an  action  by  an  infant,  for  the 
breach  of  a  contract,  made  by  her  father,  for  her  employment  by  the  defendant  as 
a  teacher,  a  charge  instructing  the  jury,  that  the  plaintiff  cannot  recover,  "if  the 
defendant  thought  he  was  contracting  with  the  father  for  his  own  benefit,"  is  erro- 
neous. 

Appeal  from  the  Circuit  Court  of  Wilcox. 

Tried  before  the  Hon.  P.  O.  Harper. 

This  action  was  brought  by  Wilhelmina  Benziger,  an  infant, 
who  sued  by  her  father  as  her  next  friend,  against  John  Miller, 
to  recover  damages  for  the  defendant's  breach  of  a  contract, 
made  between  him  and  the  plaintiff's  father,  for  the  plaintiff's 
employment  as  a  teacher  of  music  in  the  "  Wilcox  Female  In- 
stitute "  at  Camden,  of  which  the  defendant  was  in  charge  as 
principal,  at  a  salary  of  $700  for  the  scholastic  year  commenc- 
ing on  the  7th  'October,  1867,  and  continuing  nine  months. 
The  original  complaint  contained  a  count  for  the  breach  of  a 
verbal  contract  between  the  parties,  and  the  common  count  for 
work  and  labor  ;  while  the  amended  complaint  contained  sev- 
eral additional  counts  on  a  written  contract,  evidenced  by  let- 
ters written  by  the  defendant  to  the  plaintiff's  father.  The 
defendant  pleaded,  "  in  short  by  consent,"  the  general  issue, 
the  statute  of  frauds  as  to  contracts  not  to  be  performed  within 
one  year,  payment,  set-off,  and  recoupment  of  damages  on  ac- 
count of  the  plaintiff's  failure  to  perform  the  contract  on  her 
part ;  and  issue  was  joined  on  all  these  pleas.  The  material 
facts  of  the  case,  so  far  as  they  relate  to  the  points  decided  by 
this  court,  will  be  readily  understood  from  the  opinion. 

Deas  &  Jones,  for  the  appellant. 

S.  J.  Cumming,  contra. 

B.  F.  SAFFOLD,  J.  —  The  appellant,  by  action  of  assump- 
sit, claimed  to  recover  of  the  appellee  damages,  in  separate 
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counts,  for  breach,  first  of  a  verbal  contract,  and  secondly  of  a 
written  contract.  Some  of  the  common  counts  appropriate  to 
the  cause  of  action  were  added.  The  defences  were,  the  gen- 
eral issue,  the  statute  of  frauds  in  respect  to  agreements  not 
to  be  performed  within  the  year,  payment,  set-off,  and  recoup- 
ment. 

The  defendant  and  William  Benziger,  the  father  of  the 
plaintiff,  and  her  next  friend,  by  letters  first,  and  afterwards 
in  a  personal  interview,  the  plaintiff  being  present  and  partici- 
pating, entered  into  an  agreement  under  which  the  plaintiff 
commenced  service  as  a  music  teacher,  for  a  scholastic  year  of 
nine  months  from  the  7th  of  October,  1867,  in  a  female  school 
of  which  the  defendant  was  principal.  She  taught  music  half 
of  the  time,  when  she  was  discharged  by  the  defendant,  with- 
out any  cause  assigned.  After  her  dismissal,  she  taught  a  pri- 
vate class  for  a  short  time,  and  then  removed  from  the  State. 

1.  On  the  trial,  the  court  excluded  the  letters  which  had 
been  written  between  the  parties,  because  they  were  not 
stamped  as  contracts,  under  the  internal  revenue  law.  These 
letters  show  that  the  contract  was  not  concluded  more  than  a 
year  before  the  service  was  to  be  performed.  William  Benzi- 
ger wrote  on  the  13th  of  July,  1867,  a  final  acceptance  of  the 
defendant's  written  propositions  of  June  29th,  1867.  The  ser- 
vice was  to  commence  on  the  7th  of  October,  1867,  and  con- 
tinue nine  months.  It  may,  therefore,  be  sustained  on  its  ver- 
bal confirmation,  even  if  it  be  deemed  to  have  been  a  written 
contract.  It  was  a  parol  contract,  of  which  the  defendant's 
letters  were  "  a  note,  or  memorandum  in  writing,  expressing 
the  consideration,  and  subscribed  by  the  party  to  be  charged 
therewith."  No  one  letter  contained  the  entire  contract. 
There  was  no  instrument  to  be  stamped.  The  statute  of  frauds 
does  not  require  the  note,  or  memorandum  in  writing,  to  con- 
stitute the  contract  itself.  There  was  not  a  written  contract 
within  the  meaning  of  the  internal  revenue  law,  though  there 
was  sufficient  writing  to  comply  with  the  statute  of  frauds,  if 
such  support  was  needed.  "  Schedule  B."  requires  a  stamp  of 
five  cents  for  every  sheet,  or  piece  of  paper,  on  which  a  con- 
tract not  specified  in  the  schedule  shall  be  written.  An  insuf- 
ficient stamping  is  not  a  compliance  with  the  law.  Either 
party  is  permitted  to  attach  the  stamps,  which  must  be  done 
at  the  making  of  the  contract.  A  series  of  letters,  such  as 
were  presented  in  this  case,  could  not  have  had  the  proper 
stamps  affixed  by  either  party,  because  he  was  not  in  possession 
of  all  of  the  letters  necessary  to  the  contract.  If  the  stamps 
were  not  required  to  be  attached  to  each  sheet  or  piece  of 
paper,  it  would  be  a  troublesome  question,  in  many  cases,  to 
determine    whether   there    had   been   a    sufficient    stamping. 
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Room  for  evasion  of  the  law  is  not  made  by  this  construction, 
because  it  is  not  difficult  to  distinguish  when  the  contract  is 
intended  to  be  in  writing,  and  when  the  writing  is  merely  used 
;is  the  means  of  communication.  The  court  erred  in  excluding 
the  letters. 

2.  The  defendant's  proposition  to  the  father  was,  to  give  his 
daughter  $700  for  the  scholastic  year,  and  her  board,  or  its 
equivalent.  There  is  no  doubt  that  the  plaintiff  may  sue  on 
this  promise,  although  her  father  might  have  done  so  too. 
Mason  v.  Hall,  30  Ala.  599 ;  Huckabee  v.  May,  14  Ala.  263. 
In  respect  to  her  right  to  do  so,  as  affected  by  her  minority,  it 
is  certain  that  a  father  may,  by  an  agreement  with  his  minor 
child,  reliuquish  to  the  child  the  right  which  he  would  other- 
wise have  to  his  services,  and  may  authorize  those  who  employ 
him  to  pay  him  his  wages  ;  and  he  will  then  have  no  right  to 
demand  those  wages,  either  from  the  employer,  or  from  the 
child.  And  such  an  agreement  may  be  inferred  from  circum- 
stances. 1  Parsons  on  Contracts,  300,  and  note  k.  In  Til- 
lotson  v.  MeOrillis  (11  Vermont,  477),  it  is  held,  that  a 
father  may  give  to  his  minor  son  a  part,  as  well  as  the  whole 
of  his  time.  The  law  does  not  make  a  man's  child  his  slave, 
or  servant,  at  the  instance  of  his  creditors  or  other  persons. 
His  right  to  the  profit  of  the  child's  service  is  in  consideration 
of  his  duty  to  provide  for  the  child.  There  can  be  no  subro- 
gation to  the  right,  when  there  is  no  subjection  to  the  duty. 
The  right  to  emancipate  draws  to  it  the  right  to  give  the  child 
its  labor  for  a  year,  a  month,  or  any  shorter  time,  without  re- 
lief from  such  necessary  protection  as  the  father  is  able  to  ex- 
tend. 

3.  No  error  is  shown  in  the  admission  of  the  receipts 
given  by  the  father,  for  money  paid  to  him  on  account  of  what 
was  due  to  the  daughter.  She  was  living  with  him,  under  his 
supervision,  and  the  jury  might  well  have  found  that  he  was 
acting  as  her  authorized  agent,  or  exercising  his  parental  care 
and  authority  not  at  all  inconsistent  with  his  relinquishment  to 
her  of  the  profits  of  her  own  service. 

4.  The  testimony  of  Capell  was  properly  excluded,  because 
the  expense  of  the  plaintiff's  travel  from  Europe,  to  accept  the 
position  of  teacher,  is  not  shown  to  have  been  in  the  contem- 
plation of  either  party.  She  was  there  temporarily  with  her 
mother,  on  account  of  her  education  ;  and  it  was  intended  that 
both  of  them  would  return  and  resume  their  residence  in  the 
United  States.  The  father  expected  them  to  return  by  the  1st 
of  July,  1867. 

5.  The  testimony  of  Bussy,  in  reference  to  the  declaration 
of  the  father,  that  his  daughter  had  taught  a  music  class  in 
Camden  after  her  dismissal  from  the  Institute,  and  had  made 

vol.  n.  14 
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more  money  thereby  than  she  made  in  the  Institute,  was  only 
hearsay,  though  the  declaration  was  made  in  the  presence  of 
the  daughter.  Itself  negatives  a  breach  on  her  part  of  the 
contract  in  speaking  of  her  dismissal.  The  defendant  would 
have  objected  to  its  introduction  as  proof  of  a  breach  on  his 
part.  It  is  permissible  to  prove,  in  mitigation  of  damages, 
that  the  .plaintiff  obtained  other  employment,  and  received 
compensation  therefor.  Murrell  v.  Whiting  $•  Sumner,  32 
Ala.  54.  But  it  must  be  done  by  direct  testimony,  or  evidence 
of  the  admission  of  the  plaintiff  himself,  and  more  definitely 
than  in  this  instance. 

6.  The  charge  of  the  court,  that  the  plaintiff  could  not  re- 
cover, "  if  the  defendant  thought  he  was  contracting  with  her 
father  for  her  services  for  his  own  benefit,"  is  incorrect.  By 
the  same  rule,  the  father  could  not  recover,  if  he  thought  he 
had  made  the  contract  for  his  daughter's  benefit ;  and  so  a 
breach  by  the  defendant,  of  a  contract  admitted  to  have  been 
made,  would  be  without  remedy,  for  want  of  somebody  to  sue 
on  it.  The  jury  must  say  what  the  parties  did,  and  what  they 
intended. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Ex  parte  Reavis. 

Application  for  Mandamus  to  Probate  Court. 

1.  Allotment  of  exempt  property  for  use  of  decedent's  widow  and  family,  under  act  of 
February  8,  1872. —  The  widow  of  a  decedent  may  elect,  or  the  appraisers  ap- 
pointed by  the  court  may  allot  to  her,  money  instead  of  other  personal  property,  as 
exempt  from  administration  under  the  provisions  of  the  act  approved  February  8, 
1872  (Sess.  Acts  1871-2,  p.  91)  ;  and  when  such  allotment  is  made,  the  probate 
court  has  no  power,  ex  mero  motu,  to  set  it  aside. 

2.  Same,  under  Rev.  Code,  §  2061. —  The  probate  court  has  no  power  to  set 
aside,  ex  mero  motu,  an  allotment  of  personal  property  made  by  an  administrator, 
as  exempt  from  administration  under  section  2061  of  the  Revised  Code. 

Application  by  petition,  by  Mrs.  Sallie  M.  Reavis,  the 
widow  of  Turner  Reavis,  deceased,  for  a  writ  of  mandamus  to 
the  probate  judge  of  Sumter  county,  compelling  him  to  vacate 
and  set  aside  an  order  disallowing  allotments  of  personal  prop- 
erty as  exempt  from  administration,  under  the  facts  stated  in 
the  opinion  of  the  court. 

R.  H.  Smith  and  Thos.  H.  Watts,  for  the  petitioner. 

BRICKELL,  J.  —  Judge  Turner  Reavis,  a  citizen  of  the 
county  of  Sumter  in  this  State,  died  intestate,  in  June,  1872, 
leaving  a  widow,  the  petitioner,  and  an  infant  child.     After 
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his  death,  one  William  O.  Winston  was,  by  the  court  of  pro- 
bate, appointed  and  qualified  as  his  administrator.  On  the 
18th  November,  1872,  the  petitioner  applied  to  the  court  of 
probate  for  the  appointment  of  appraisers,  to  set  off  and  allot  to 
her  the  property  exempt  from  administration,  under  the  act  of 
February  8,  1872.  Pamph.  Acts  1871-2,  p.  91.  The  court  of 
probate  appointed  appraisers,  who  allotted  to  petitioner  one 
thousand  dollars  of  moneys  in  the  hands  of  the  administrator  ; 
and  on  the  15th  December,  1872,  made  report  thereof  to  the 
court  of  probate.  The  court,  mero  motu,  disallowed  this  re- 
port, because  there  was  personal  propertj'  other  than  money, 
from  which  the  exemption  could  be  allowed,  and  ordered  the 
appraisers  to  make  a  new  allotment  from  such  property.  The 
petitioner  excepted  to  this  action  of  the  court. 

1.  The  action  of  the  court  of  probate  seems  to  us  clearly 
erroneous.  No  party  interested  in  the  estate  had  made  any 
exception  or  objection  to  the  allotment  of  the  appraisers.  Such 
parties,  if  they  could  have  made  the  report  the  subject  of  ex- 
ception or  objection,  acquiesced  in  it.  In  the  face  of  such  ac- 
quiescence, it  was  not  the  province  of  the  court,  of  its  own  mo- 
tion, to  disallow  the  report.  However  erroneous  such  disallow- 
ance, there  was  not  an  adversary  suit  pending,  which  could  be 
thereby  determined.  If  the  petitioner,  feeling  aggrieved  by 
such  disallowance,  sought  its  revision  and  correction  by  a  su- 
perior tribunal,  there  would  be  no  adversary  against  whom  she 
could  proceed,  or  who  could  be  charged  with  costs  wrongfully 
incurred.  The  statute  does  not  contemplate  any  confirmation 
by  the  court  of  probate  of  the  report  of  the  appraisers.  The 
only  duty,  and  this  is  implied,  not  expressed,  required  of  the 
court,  is  the  record  of  the  report,  that  there  may  be  record 
evidence  of  the  property  so  exempted  from  administration. 

Besides,  we  do  not  doubt,  that  when  there  are  moneys  in  the 
hands  of  the  administrator,  sufficient  to  cover  the  exemption  of 
personal  property,  the  widow  may  elect  to  take,  or  the  ap- 
praisers may  allot  to  her,  a  sufficiency  of  such  moneys,  in  lieu 
of  other  personal  property.  It  is  not  personal  property  of  any 
particular  species  which  the  statute  exempts  from  administra- 
tion, but  personal  property  in  the  broadest,  largest  sense  of  the 
term,  to  the  amount  of  one  thousand  dollars.  Whatever  personal 
property  the  administrator  may  reduce  to  possession  as  assets, 
or  is  subject  to  the  payment  of  debts,  or  is  capable  of  transmis- 
sion to  next  of  kin,  may  be  exempt.  There  may  be  many 
cases,  in  which  an  exemption  of  money  would  be  more  benefi- 
cial to  the  widow,  and  less  injurious  to  creditors  and  next  of 
kin,  than  the  allotment  of  other  personal  property.  No  injus- 
tice can  result  from  the  exemption  of  money,  because  the 
amount  exempt  is  then  capable  of  precise  ascertainment,  — 
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cannot  be  exceeded,  or  decreased.  If  the  allotment  is  made  of 
other  property,  the  value  of  which  is  fluctuating,  and  depen- 
dent on  the  opinion  of  the  appraisers,  precise  ascertainment  is 
impossible.  In  disallowing  the  report  of  the  appraisers,  the 
court  of  probate  erred.  The  petitioner  is  entitled,  under  the 
facts  stated,  to  the  allowance  made  by  the  appraisers.  We 
think,  also,  she  is  entitled  to  interest  thereon,  from  the  day  the 
appraisers  made  their  report.  With  us,  interest  is  an  incident 
to  the  principal,  and  a  compensation  for  the  loss  of  its  use  from 
the  day  the  party  became  entitled  to  it.  Whitworth  v.  Ha?-t, 
22  Ala.  343. 

2.  On  the  13th  January,  1873,  Winston,  the  administrator, 
reported  to  the  court  of  probate,  that  he  had,  under  section 
2061  of  the  Code,  set  apart  certain  personal  property  for  the 
use  of  the  widow  and  minor  child  of  the  decedent,  as  exempt 
from  administration.  This  report  the  court  rejected  and  dis- 
allowed, on  the  ground,  as  stated  in  the  record,  that  the  section 
of  the  Code  was  repugnant  to  the  later  statute  of  February, 
1872,  and  was  thereby  repealed.  Whether  section  2061  of  the 
Code  is  repealed  by  the  act  of  •  February  8,  1872,  is  a  question 
on  which  we  do  not  think  this  case  requires  us  to  express  an 
opinion.  The  probate  court,  for  the  reasons  already  stated, 
had  not  power,  of  its  own  motion,  in  the  absence  of  objection 
or  exception  by  any  party  in  interest,  to  interfere  with  the  al- 
lotment made  by  the  administrator.  The  statute  does  not  con- 
fer any  such  power.  The  allotment  is  not  made  the  subject  of 
confirmation  by  the  court.  It  is  not  necessary  that  it  should 
be  returned  into,  or  filed  in  the  court.  The  duty  of  making 
the  allotment  is  not  thrown  on  the  administrator.  Specific  per- 
sonal property  is  declared  as  exempt  from  administration.  The 
court  of  probate  can  confer  on  the  administrator  no  authority 
over  such  property.  If  it  should  assume  to  do  so,  and  the  ad- 
ministrator should,  in  pursuance  of  such  authority,  take  posses- 
sion of  and  sell  such  property,  he  would  be  a  trespasser,  and 
the  widow  could  maintain  trover  against  him  for  its  conversion. 
Carter  v.  Hinkle,  13  Ala.  529.  If  the  widow  does  not  claim 
such  property,  and  take  possession  of  it,  the  administrator 
should  separate  it  from  the  personal  property,  of  which  he  is 
entitled  to  possession  and  control ;  and  it  is  then  very  prudent 
and  proper  for  him  to  return  into  the  court  of  probate  a  report 
of  the  property  so  separated,  that  evidence  of  it  may  be  pre- 
served, and  subject  to  examination  by  all  parties  in  interest. 
The  order  of  the  court  of  probate,  in  reference  to  this  allotment 
by  the  administrator,  is  coram  non  judice  and  void. 

A  rule  nisi  is  awarded  to  the  probate  judge  of  Sumter  county, 
requiring  him  to  appear  on  Thursday  of  the  third  week  of  the 
present  term,  and  show  cause,  if  any  he  can,  why  a  peremptory 
mandamus  should  not  issue  as  prayed  for  by  petitioner. 


OF   ALABAMA.  213 

[Gordon  v.  Bell.] 

Gordon  &  Stokes  v.  Bell  et  al. 

Bill  in  Equity  to  enforce  Vendor's  Lien  for  Purchase-money  of  Land. 

1.  Vendor's  lien;  its  nature,  and  incidents.  —  The  vendor's  lien  for  the  unpaid 
purchase-money  attaches  to  the  land,  in  the  absence  of  an  agreement  to  the  con- 
trary between  the  parties  at  the  time  of  the  sale,  and  follows  it  into  the  hands  of 
any  subsequent  purchaser,  unless  he  can  claim  the  protection  accorded  to  a  bond 
fide  purchaser  for  valuable  consideration  without  notice,  or  purchased  under  the 
decree  of  some  court  where  the  title  itself  was  litigated. 

2.  Marshalling  assets  between  vendor's  lien  and  subsequent  mortgage.  —  A  mortgagee 
of  lands  on  which  there  is  an  outstanding  vendor's  lien,  whose  mortgage  also  in- 
cludes other  lands  as  well  as  personal  property,  will  be  compelled  in  equity,  at  the 
suit  of  the  vendor,  to  exhaust  the  other  lands  and  property,  before  resorting  to  the 
lands  affected  by  the  vendor's  lien,  although  he  had  no  notice  of  that  lien  when  he 
took  his  mortgage ;  and  if  any  part  of  the  personal  property  has  been  wasted,  or 
misapplied,  through  any  fault,  or  want  of  due  diligence  on  his  part,  he  must  bear 
the  loss. 

3.  New  matter  in  answer.  — When  new  matter  is  brought  forward  in  the  answer, 
not  responsive  to  the  allegations  of  the  bill,  or  to  the  interrogatories  included  in  or 
appended  to  the  bill,  it  is  entitled  to  no  weight  on  the  hearing,  unless  proved. 

4.  Proof  of  title  under  sheriff's  sale.  —  When  a  defendant  in  a  chancery  cause 
claims  title  under  a  purchase  at  sheriff's  sale,  but  not  in  response  to  the  allega- 
tions of  the  bill,  it  is  not  sufficient  for  him  to  produce  the  sheriff's  deed,  and  make 
it  an  exhibit  to  his  answer;  he  must  also  show  the  judgment,  execution,  and 
levy. 

Appeal  from  the  Chancery  Court  of  Henry. 

Heard  before  the  Hon.  B.  B.  McCraw. 

The  bill  in  this  case  was  filled  by  Gordon  &  Stokes,  the  ap- 
pellants, against  M.  A.  Bell  and  W.  C.  Oates,  on  the  30th 
October,  1871  ;  and  sought  to  enforce  a  vendor's  lien  for  the 
unpaid  purchase-money  of  lands.  The  chancellor  dismissed 
the  bill,  on  final  hearing,  on  pleadings  and  proof  ;  and  his  de- 
cree is  here  assigned  as  error.  The  facts  of  the  case  were  thus 
stated  by  the  Chief  Justice  :  — 

"  Peters,  C.J.  —  The  facts  stated  in  the  bill,  and  ap- 
pearing in  the  answer  and  proofs,  are  about  these :  In  1869,  J. 
A.  Clendenin,  being  indebted  to  a  mercantile  firm  composed  of 
Gordon,  Owens  &  Stokes,  sold  a  certain  tract  of  land,  partic- 
ularly described  in  the  bill,  to  the  defendant,  M.  A.  Bell,  who, 
for  a  portion  of  the  purchase-money,  executed,  and  delivered  to 
said  Gordon,  Owens  &  Stokes,  in  payment  of  Clendenin's  debt 
to  them,  his  promissory  note  in  these  words :  '  $450.  By  the  1st 
of  Nov.  next,  I  promise  to  pay  Gordon,  Owens  &  Stokes,  or 
bearer,  the  sum  of  four  hundred  and  fifty  dollars,  for  value  re- 
ceived in  189.2  acres  of  land  lying  in  Henry  county,  Alabama, 
being  the  same  I  have  purchased  from  James  A.  Clendenin,  lying 
west  of  the  Columbus  and  Smith  ferrv  road,  with  interest  from 
date,  March  22,  1869.'  On  this  note",  the  sum  of  $177.58  was 
paid  on  the  9th  May,  1871,  leaving  the  balance  wholly  unpaid 
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when  the  bill  was  filed.  The  bill  charges  that  this  unpaid  bal- 
ance was  a  lien  on  the  land,  and  that  said  M.  A.  Bell  had  given 
his  co-defendant,  W.  C.  Oates,  a  'conditional  mortgage'  on  these 
lands,  with  other  property  of  '  considerable  value  ; '  and  that 
said  Oates  *  was  not  an  innocent  purchaser  without  notice  '  of 
the  lien  asserted  by  the  complainants.  The  prayer  of  the  bill 
is  for  general  relief,  and  for  such  special  relief  as  is  common  in 
such  cases  ;  and  the  'note,'  at  the  foot  of  the  bill,  was  in  these 
words : '  The  defendants  are  required  to  answer  each  and  all  the 
allegations  of  the  bill,  as  to  whether  they  are  not  true  ;  and  the 
defendant,  W.  C.  Oates,  is  required  to  propound  his  exact  in- 
terest in  the  property  alleged  to  be  mortgaged  to  him,  the 
value  of  all  the  property  mortgaged  ;  how  much  of  it  he  has 
allowed  the  defendant  Bell  to  use,  or  remove  from  the  State,  or 
otherwise  dispose  of ;  and  he  is  required  to  answer  under  oath.' 
"  Bell  did  not  answer  the  bill,  but  a  decree  pro  confesso  was 
taken  against  him.  Oates  answered,  and  admitted  the  sale  of 
the  lands  to  Bell  as  alleged,  and  the  lien  of  the  note  as  charged 
in  the  bill ;  but  he  denied  that  he  had  any  notice  of  said  lien 
before  the  execution  of  the  mortgage  referred  to  in  the  bill. 
He  also  set  out  the  mortgage,  and  made  it  an  exhibit  to  his 
answer,  and  alleged  that  it  was  properly  executed  and  recorded. 
The  mortgage,  as  made  an  exhibit  to  the  answer,  purports  to 
be  made  in  Henry  county  in  this  State,  and  recites  that, '  where- 
as William  C.  Oates,  of  said  county,  is  the  security  of  said  M. 
A.  Bell  of  said  county,  as  the  administrator  of  the  estate  of 
Henry  C.  Tyson,  deceased,  and  has  guaranteed  for  said  M.  A. 
Bell  the  payment  of  a  judgment  in  favor  of  one  A.  J.  Abbott, 
and  against  said  M.  A.  Bell,  rendered  at  the  Spring  term,  1870, 
of  the  circuit  court  of  said  county,  for  the  sum  of  about  four 
hundred  and  sixty-one  dollars  :  Now  know  ye  further,  that 
said  M.  A.  Bell,  for  the  purpose  of  holding  said  Oates  harmless 
on  account  of  said  suretyship,  and  being  guarantor  as  afore- 
said, has  granted,'  &c.  The  mortgage  than  describes  the  lands 
and  other  property  therein  conveyed,  which  amounted  to  eight 
hundred  and  seventy-five  acres,  four  mules,  one  yoke  of  oxen, 
two  wagons,  one  iron  safe,  a  note  for  three  bales  of  cotton,  and 
notes,  accounts,  and  claims,  for  the  aggregate  sum  of  about 
$1,500.  The  mortgage  then  further  recites,  that  the  mortgagee 
was  to  have  and  to  hold  the  said  lands  and  personal  property, 
'  unto  the  said  W.  C.  Oates,  his  heirs,  executors,  administrators, 
and  assigns,  forever  ;  to  be  void,  nevertheless,  if  said  Oates  is 
held  harmless  by  reason  of  or  on  account  of  said  suretyship, 
and  said  judgment  is  paid  on  or  before  the  3d  day  of  Sep- 
tember, 1870 ;  and  in  case  said  Oates  should  incur  any  liabil- 
ity on  account  of  said  suretyship,  and  have  the  same  to  pay,  or 
should  said  Bell  fail  to  pay  said  judgment  by  the  3d  day  of 


OF   ALABAMA.  215 

[Gordon  v.  Bell.] 

September,  1870,  and  said  Oates  have  the  same  to  pay,  then, 
in  either  event,'  he  was  authorized  '  to  take  possession,  and  sell 
said  property  at  public  auction,  to  the  highest  bidder,  for  cash,' 
after  giving  notice,  as  is  usual  in  such  instruments  ;  and  after 
deducting  fees  and  charges,  attorney's  fees,  &c,  for  foreclosing 
the  mortgage,  the  balance  of  the  funds  realized  from  such  sale 
was  to  be  applied  to  the  satisfaction  '  of  said  liability  and  sum 
of  money  which  may  be  paid  on  said  judgment,'  and  the  sur- 
plus, if  any,  to  be  refunded  to  said  M.  A.  Bell. 

"  This  mortgage  was  executed  on  the  7th  day  of  June,  1870. 
It  does  not  appear  that  any  liability  or  loss  accrued  to  said  Oates 
on  account  of  said  judgment,  or  whether  or  not  it  was  paid  by 
said  Bell ;  nor  what  was  the  character  of  said  guaranty.  It 
further  appears  from  '  Exhibit  B,'  to  said  Oates's  answer,  which 
is  a  transcript  of  the  record  of  Bell's  final  settlement  of  his  ad- 
ministration of  said  Tyson's  estate,  that  said  Bell  appeared  in 
the  probate  court  of  said  county  of  Henry,  and  filed  his  accounts 
and  vouchers  for  a  final  settlement  of  his  said  administration,  at 
the  March  term  of  said  court,  held  on  the  18th  day  of  March, 
1872  ;  and  that  this  account  was  sworn  to,  before  the  judge  of 
said  probate  court,  on  the  18th  day  of  March,  1871.  It  is 
possible,  however,  that  the  court  was  really  held  in  1871,  and 
that  the  date  of  the  term  is  an  error  in  the  transcript.  This  tran- 
script shows  that  said  final  settlement  was  completed,  and  that 
said  W.  C.  Oates  was  the  attorney  of  said  Bell  in  the  conduct 
of  said  settlement ;  but  it  does  not  appear  that  any  decree  was 
rendered  against  said  Bell  on  said  settlement,  except  for  costs, 
although  the  account  shows  a  balance  against  him  of  $641.41. 
Oates  alleges  in  his  answer,  besides  the  recitals  in  the  mort- 
gage as  shown  by  the  exhibit,  that  Bell  left  the  State  after  fil- 
ing his  said  account  for  final  settlement,  that  is,  after  the  18th 
day  of  March,  1871 ;  and  in  order  that  no  decree  should  be 
rendered  against  him,  or  a  decree  for  as  small  an  amount  as 
possible,  '  this  defendant  receipted  said  Bell  for  a  just  and  law- 
ful claim  which  he  held  against  said  Bell  as  administrator  of 
said  Tyson's  estate,  for  necessary  professional  services  as  an  at- 
torney to  said  estate,  for  four  hundred  dollars  ;  on  which  said 
claim  this  defendant  has  never  received  any  payment  whatever, 
and  which  was  allowed  said  Bell  as  a  credit  on  said  settlement ; 
and  that  this  defendant,  in  addition  thereunto,  has  paid  an  ex- 
ecution from  said  probate  court  for  about  $128,  as  costs  of  ad- 
ministration on  said  settlement  of  said  Tyson's  estate ;  all  of 
which  occurred  subsequent  to  the  execution  and  delivery  of  said 
mortgage,  making  in  the  aggregate  the  sum  of  $528,  loss  which 
this  defendant  has  sustained  in  consequence  of  being  surety  on 
the  bond  of  said  Bell  as  administrator  of  said  estate.' 

k*  The  answer  alleges,  also,  that  the  lands  described  in  the 
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complainants'  bill,  and  the  other  lands  mentioned  in  the  mort- 
gage, had  been  sold  under  execution  against  said  Bell;  and  that 
this  occurred  in  the  following  way :  Bell  was  the  administrator 
de  bonis  non  of  the  estate  of  one  Archie  Gunn,  deceased,  and 
made  final  settlement  of  his  administration  of  said  estategon  the 
6th  May,  1871 ;  and  said  estate  having  been  previously  declared 
insolvent,  decrees  were  rendered  on  said  final  settlement,  in 
favor  of  the  several  creditors  of  said  estate,  the  several  amounts 
of  which  are  set  out  in  the  answer,  with  the  names  of  the 
plaintiffs  therein.  Executions  on  each  of  these  decrees,  and 
for  the  costs  of  court,  were  duly  issued  against  said  Bell  as  ad- 
ministrator of  said  estate,  and  were  regularly  returned  by  the 
sheriff  of  said  county  '  No  property  found  ; '  and  other  execu- 
tions on  said  decrees  were  then  issued,  against  said  Bell  indi- 
vidually, and  the  sureties  on  his  official  bond  as  administrator 
of  said  estate.  These  executions  were  placed  in  the  hands  of 
the  sheriff  of  said  county,  and  were  by  him  levied  on  the  lands 
described  in  the  complainants'  bill,  together  with  other  adja- 
cent lands,  as  the  property  of  said  Bell.  Under  these  levies, 
the  said  lands  were  sold  by  the  sheriff,  on  the  first  Monday  in 
December,  1871,  for  the  sum  of  $500  ;  and  the  defendant  Oates 
became  the  purchaser,  paid  the  purchase-money,  and  received 
the  sheriff's  deed  for  the  said  lands.  Said  Oates  alleged  in  his 
answer  that  the  plaintiffs  in  these  decrees  had  no  notice  of  the 
lien  set  up  by  the  complainants  in  their  bill ;  but  it  appears 
that  notice  of  that  lien  was  given  on  the  day  of  the  sale,  before 
the  sale  was  made  by  the  sheriff,  and  before  said  Oates  became 
the  purchaser,  or  paid  the  purchase-money.  The  sheriff's  deed 
for  the  lands  was  made  an  exhibit  to  the  answer. 

"  The  answer  alleges,  also,  that  the  lands  called  the  '  Satcher 
lands,'  and  the  '  Chisolm  lands,'  and  the  '  Elliot  lands,'  named 
in  said  mortgage,  '  are  worthless  and  unsalable  ; '  and  that 
'  the  promissory  notes  and  accounts  mentioned  in  said  mort- 
gage, which  were  collectible,  have  been,  as  this  defendant  is 
informed  and  believes,  collected  by  said  Bell,  without  the 
knowledge  or  consent  of  this  defendant ;  and  all  the  other  per- 
sonal property  covered  by  the  said  mortgage  was,  in  the  latter 
part  of  the  fall  and  winter  of  the  year  1870,  as  this  defendant 
has  been  informed  and  believes,  carried  out  of  the  State  of 
Alabama,  and  disposed  of  by  said  Bell,  during  the  time  this 
defendant  was  absent,  attending  the  legislature  at  Montgom- 
ery ; '  •  that  said  personal  property  was  removed  and  disposed 
of  by  said  Bell,  without  the  knowledge  or  consent  of  this  de- 
fendant, and  before  any  final  settlement  had  been  made,  on  the 
24th  day  of  April,  1871 :  and  until  said  settlement  was  made, 
and  this  defendant's  liability 
under  said  mortgage  to  take  possession  or  control  of  any  of 
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the  property  mentioned  and  embraced  therein.  And  this  de- 
fendant avers,  that  he  has  never  realized,  received,  or  collected 
in  any  manner,  anything  whatever  under  said  mortgage,  on  ac- 
count of  his  losses,  as  shown  herein  above,  by  his  suretyship  for 
said  Bell ; '  '  and  this  defendant  further  avers,  that,  in  his  opin- 
ion and  belief,  all  the  property  embraced  in  said  mortgage, 
aside  from  the  lands  sought  to  be  condemned  by  complainants 
to  the  payment  of  said  note,  is  sufficient  to  indemnify  this  de- 
fendant in  losses  sustained ;  and  aside  from  the  lands  embraced 
in  the  said  sheriff's  deed,  defendant  positively  avers,  that  all  the 
property  embraced  in  said  mortgage,  at  a  fair  sale,  will  not  sell 
for  enough  to  pay  defendant  the  amount  of  his  losses,  sustained 
on  account  of  his  suretyship  on  the  administration  bond  of  said 
Bell.' 

"  On  the  hearing  before  the  chancellor,  the  cause  was  sub- 
mitted '  on  the  bill,  decree  pro  confesso  against  Bell,  answer  of 
defendant  Oates,  and  proof.'  The  only  testimony  taken  was 
the  deposition  of  the  witness  Owens,  which  was  taken  by  the 
complainants,  who  proved  the  value  of  the  lands  mentioned  in 
the  mortgage  to  be  worth,  in  his  opinion,  about  $1,500.  There 
was  no  proof  taken  of  the  exhibits  to  the  bill  and  answer,  and 
no  '  note '  of  the  testimony  made  on  the  submission.  The 
chancellor  dismissed  the  bill,  and  his  decree  is  now  assigned  as 
error." 

Jas.  A .  Clendenin,  for  the  appellants.  —  The  mortgage 
to  Oates  could  not  defeat  the  complainants'  lien,  because  he 
was  not  a  bond  fide  purchaser  for  valuable  consideration.  His 
mortgage  was  not  founded  on  any  new  consideration,  but  upon 
one  that  was  past,  and  upon  a  contingent  liability  alone.  A 
bond  fide  purchaser  is  one  who,  at  the  time  of  his  purchase, 
advances  some  new  consideration,  surrenders  some  security,  or 
does  some  other  act  which  leaves  him  in  a  worse  position  if 
his  purchase  should  be  set  aside.  Perry  on  Trusts,  218 ; 
Wells  v.  Morrow,  38  Ala.  125,  and  authorities  there  cited. 
Service  of  the  bill  was  perfected  on  Oates  on  the  30th  October, 
1871,  long  before  the  accrual  of  any  liability  under  the  mort- 
gage. As  to  the  item  of  $400  for  attorney's  fees,  Bell  was  not 
entitled  to  a  credit  for  it  on  his  settlement,  unless  he  had 
actually  paid  it.  Bates  v.  Vary,  40  Ala.  421.  When  he  was 
allowed  a  credit  for  it,  it  became  an  individual  transaction 
between  him  and  Oates,  and  did  not  authorize  Oates  to  fore- 
close the  mortgage  to  pay  it.  The  judgment  for  costs  was  not 
coerced  out  of  Oates,  but  was  paid  voluntarily  by  him. 

2.  The  mortgage  embraced  other  lands,  besides  considerable 
personal  property,  which  are  proved  to  be  of  value  greater 
than  the  whole  amount  claimed  by  Oaf  es  to  be  due  to  him ; 
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and  he  should  be  required  to  exhaust  this  before  he  can  go  on 
the  lands  affected  by  the  complainants'  lien. 

3.  At  the  time  of  the  purchase  by  Oates  at  sheriff's  sale,  he 
had  actual  notice  of  the  complainants'  lien,  as  well  as  con- 
structive notice  by  the  pendency  of  their  suit ;  and  he  can 
therefore  claim  nothing  under  that  purchase.  Center  v.  P.  £ 
M.  Bank,  22  Ala.  757.  Besides,  he  failed  to  prove  the  judg- 
ment, execution,  and  levy,  which  were  necessary  to  make  out 
his  title  as  a  purchaser  at  sheriff's  sale.  De  Vendell  v.  Doe  d. 
Hamilton,  27  Ala.  165. 

W.  C.  Oates,  contra,  in  support  of  the  chancellor's  decree, 
cited  the  following  authorities :  Jordan  v.  Mead,  12  Ala.  251 ; 
Willis  v.  Rhea  $■  Ross,  12  Ala.  646  ;  Daniel  v.  Sorrells,  9 
Ala.  437 ;  De  Vendell  v.  Doe  d.  Hamilton,  27  Ala.  157  ; 
Guerrant  v.  Anderson,  4  Randolph,  208 ;  Coffin  v.  Ray,  1 
Mete.  212 ;  Sigourney  v.  Lamed,  10  Pick.  72 ;  Bayley  v. 
Grreenleaf,  1  Wheaton,  46. 

PETERS,  C.  J.  —  The  purchaser  of  lands  in  this  State,  if 
the  same  are  not  paid  for  at  the  sale,  holds  them  in  trust  for 
the  vendor,  until  the  purchase-money  is  paid ;  unless  it  is 
otherwise  agreed  between  the  parties  at  the  time  of  the  pur- 
chase. This  is  called  the  vendor's  lien.  Napier  v.  Jones,  47 
Ala.  90  ;  Campbell  v.  Roach,  45  Ala.  666  ;  Woods  v.  Sidlens, 
44  Ala.  686  ;  Latham  v.  Staples,  46  Ala.  462.  All  persons 
who  deal  with  lands  so  situated,  with  notice  of  this  lien,  are 
affected  by  it ;  and  this  lien,  with  notice  of  its  existence,  will 
prevail  over  any  subsequent  title  acquired  to  the  same  lands, 
except  by  decree  of  some  court  where  the  lien  itself  has  been 
litigated.  Bulger  v.  Holly,  47  Ala.  453  ;  Bunkley  v.  Lynch, 
47  Ala.  210 ;  Sampley  v.  Watson,  43  Ala.  377 ;  and  cases 
supra.  It  follows  from  this,  that  the  complainants  in  this  case 
are  entitled  to  a  decree  of  foreclosure  against  the  lands  de- 
scribed in  their  bill,  that  is,  the  "  Clendenin  place,"  contain- 
ing 189.2  acres,  if  the  claim  of  the  defendant  Oates  is  not  to 
be  preferred  to  their  lien. 

The 'answer  of  Oates  sets  up  two  grounds,  upon  each  of 
which,  if  true,  he  rests  his  protection  against  the  complainants' 
lien.  The  first  ground  stands  upon  the  mortgage,  made  an 
"  Exhibit "  to  the  answer ;  and  the  other  stands  upon  the 
sheriff's  deed,  which  is  also  an  "  Exhibit "  to  the  answer. 
Oates  offered  no  evidence  except  the  answer  itself  and  the 
"Exhibits"  annexed  thereto.  The  answer  is  only  evidence 
when  it  is  responsive  to  the  allegations  of  the  bill.  1  Brick. 
Dig.  p.  738,  §§  1466,  1467.  The  allegations  of  the  bill  touch- 
ing the  mortgage,  in  this  case,  are  quite  indefinite.     But  the 
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interrogatories  founded  upon  them  in  the  foot-note  are  more 
pertinent  and  particular.  Generally,  the  interrogatories  should 
have  direct  reference  to  the  charges  in  the  bill.  If  they  fail  in 
this,  the  defendant  is  not  bound  to  answer  them.  Story's  Eq. 
PI.  §§  36,  37,  38 ;  also,  Rules  Ch.  Pr.  11, 12, 13.  In  this  case, 
the  defendant  Oates  fully  answers  all  the  charges  in  the  bill 
and  the  interrogatories  in  the  foot-note  in  reference  to  the 
mortgage  ;  and  he  sets  out  the  mortgage  itself,  as  an  "  Ex- 
hibit." The  exhibits  to  the  answer  become  a  part  of  the 
bill,  and  need  no  proof.  Rules  Ch.  Pr.  17,  62.  The  mere 
fact  that  it  is  an  "  Exhibit  "  proves  it,  if  it  is  not  otherwise 
impeached,  or  disproved  by  evidence  taken  in  the  cause.  20 
Ala.  200 ;  23  Ala.  762.  And  in  this  way,  the  mortgage 
becomes,  in  effect,  a  witness  in  the  cause.  Then,  in  this  case, 
the  mortgage  shows  that  there  was  a  large  amount  of  property, 
real  and  personal,  conveyed  by  Bell  to  the  defendant  Oates  on 
June  7,  1870,  in  order  to  indemnify  the  latter  against  losses 
on  certain  liabilities,  which  he  had  undertaken  for  Bell.  It  is 
possible,  also,  that  this  conveyance  was  also  an  assignment  of 
all  Bell's  estate,  such  as  would  enure  to  the  benefit  of  all  his 
creditors.  Rev.  Code,  §  1867.  But  no  question  of  this  kind 
is  raised  by  the  bill,  and  it  need  not  therefore  be  discussed. 
In  the  answer  it  is  not  shown  that  any  loss  accrued  to  Oates 
on  account  of  the  guaranty  of  the  payment  of  the  judgment 
against  Bell  in  favor  of  Abbot :  if,  indeed,  this  guaranty  was 
such  as  could  have  been  enforced.  See  Righy  v.  Norwood,  34 
Ala.  121.  This  liability  provided  for  in  the  mortgage  will  be 
left  without  further  notice. 

2.  Under  the  mortgage,  Oates  was  clothed  with  the  power 
to  interpose  for  the  purpose  of  preventing  a  waste  of  the  prop- 
erty therein  conveyed,  so  as  to  protect  himself  from  irreparable 
loss.  1  Brick.  Dig.  p.  684,  §  650 ;  Walker  v.  Miller,  11  Ala. 
1067.  He  could  have  prevented  the  removal  of  the  personal 
property  from  the  State ;  and  if  he  stood  still,  and  permitted 
its  removal,  when  he  could  have  prevented  it,  it  was  his  own 
fault,  and  he  must  suffer  the  consequences.  He  does  not  pre- 
tend that  the  property  conveyed  in  the  mortgage,  besides  the 
"  Clendenin  place,"  on  which  the  complainants  assert  their 
claim  of  lien,  was  insufficient  for  his  indemnity.  He  permitted 
its  waste  and  removal  from  the  State,  all  save  the  lands,  with- 
out any  effort  to  prevent  it.  His  answer,  that  he  did  not 
know  or  consent  to  the  removal  of  the  personal  property,  and 
the  collection  and  waste  of  the  notes  and  claims  by  Bell,  is  not 
enough  to  free  him  from  the  responsibility  of  the  loss  thus 
accruing,  and  impose  it  upon  the  shoulders  of  the  complainants, 
who  had  no  power  to  help  themselves.  He  should  have 
shown,  that  he  used  reasonable  diligence  to  exert  his  powers 
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over  the  mortgagee-property  to  prevent  such  results,  and  that 
his  efforts  were  unavailing.  His  answer  is  not  sufficient  to 
show  that  he  was  not  in  fault.  The  exhibit  to  the  account 
of  Bell's  final  settlement  appended  to  the  answer  shows  that 
Bell  had  not  left  this  State  up  to  March  18,  1871,  the  day  on 
which  his  account  was  sworn  to  before  the  judge  of  probate  ; 
and  that  account  shows,  or  should  show,  the  liabilities  that 
then  existed  against  the  defendant  Bell,  and  also  against 
Oates,  as  his  surety.  The  mortgagee  was  then  put  on  his 
guard,  as  to  the  danger  of  further  delay  in  securing  the  means 
for  his  indemnity  under  the  mortgage.  But  it  does  not  appear 
that  anything  was  done  at  that  or  any  other  time,  to  prevent 
the  misapplication  of  the  mortgaged  property. 

It  is  a  well-settled  principle  in  equity,  if  a  party  has  two 
funds  to  which  he  may  resort  for  payment,  he  will  be  com- 
pelled, in  favor  of  a  creditor  having  a  junior  lien,  to  resort  to 
the  fund  not  bound  by  the  junior  lien.  Nelson  v.  Dunn,  15  Ala. 
5D1  ;  Chapman  v.  Hamilton,  19  Ala.  121 ;  also,  Relf  v.  Bibb, 
43  Ala.  519.  He  should  show  that  the  funds  provided  for  his 
security  and  indemnity  have  not  been  wasted  by  his  negligence. 
Henderson  v.  Huey,  45  Ala.  27.5.  In  this  case,  the  mortgagee 
should  be  confined  to  the  lands  and  personal  property  con- 
veyed in  his  mortgage,  without  embracing  the  lands  described 
in  the  complainants'  bill.  Besides  this,  the  answer  does  not 
show  that  there  was  any  decree,  on  his  final  settlement,  against 
Bell,  which  he  had  failed  to  pay,  except,  perhaps,  for  costs ; 
and  if  there  had  been  any  failure  to  pay  the  costs  in  the  pro- 
bate court,  the  remedy  provided  by  the  mortgage  was  a  sale 
under  the  mortgage.  At  this  sale  the  complainants  could 
have  had  the  lands  not  held  under  their  lien  first  sold.  Relf 
v.  Bibb,  43  Ala.  519,  supra.  Opportunity  would  thus  have 
been  afforded  the  complainants  to  force  the  lands  conveyed  in 
the  mortgage  to  sell  for  such  a  price  as  would  have  discharged 
the  mortgage  liabilities.  Owens  testifies,  that  the  lands  were 
worth  $1,500 ;  yet,  as  the  mortgage  liability  was  settled,  put- 
ting it  at  the  figures  stated  in  the  answer,  they  are  sought  to 
be  held  by  Oates  under  the  mortgage,  without  sale  or  fore- 
closure, at  the  sum  of  $528,  a  little  above  one  third  of  their 
"  cash  value,"  as  Owens  testifies.  The  claim  thus  presented 
under  the  mortgage,  by  the  defendant  Oates,  is  not  sufficient 
to  bar  the  complainants'  right  of  foreclosure  under  their  lien, 
asserted  in  their  bill. 

3.  I  turn  now  to  the  claim  of  the  defendant  Oates,  under  the 
sheriff's  deed.  The  title  thus  asserted  is  not  responsive  to  any 
allegation  in  the  bill.  It  is  altogether  new  matter  in  defence, 
which  is  not  mentioned  in  the  bill,  and  which  the  defendants 
are  not  called  upon  to  answer,  and  about  which  the  bill  does 
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not  seek  to  elicit  any  discovery,  Such  allegations,  not  being 
responsive  to  some  allegation  of  the  bill,  must  be  supported  by 
proof  outside  of  the  answer  itself,  or  they  fail  for  want  of 
proof.  Cummings  et  al.  v.  McCullough,  5  Ala.  324  ;  Manning 
v.  Manning,  8  Ala.  138. 

4.  There  is  no  proof  of  these  allegations  but  the  sheriff's  deed, 
which,  being  an  exhibit  to  the  answer,  is  to  be  taken  as  true 
until  impeached.  Rules  of  Ch.  Pr.  17  ;  23  Ala.  346,  762 ;  20 
Ala.  200.  But  a  sheriff's  deed  is  not,  alone,  sufficient  to  prove 
a  title  under  a  sheriff's  sale.  For  this  purpose,  the  proofs  must 
show  a  judgment,  execution  thereon,  levy,  and  the  sheriff's* 
deed.  Ware  v.  Bradford,  2  Ala.  676.  There  was  no  proof 
offered  by  the  defendant  Oates  of  any  judgment,  or  any  levy  ; 
and  there  was  no  proof  that  the  plaintiffs  in  the  judgments  re- 
cited in  the  sheriff's  deed  did  not  have  notice  of  the  complain- 
ants' lien.  Oates  himself,  and  these  plaintiffs,  were  all  com- 
petent witnesses.  Rev.  Code,  §  2704.  The  mere  averment 
of  these  facts  in  the  answer  is  not  enough  to  prove  them.  They 
are  not  responsive  allegations,  and  they  must  be  established  by 
other  evidence  than  the  answer.  5  Ala.  324 ;  8  Ala.  138, 
supra.  The  title  under  the  sheriff's  deed  is  not  proven,  and 
it  must  fail.  The  judgment  of  the  court  below  must  therefore 
be  reversed,  at  the  costs  of  said  appellees,  Bell  and  Oates.    * 

The  judgment  of  the  court  below  is  reversed,  and  the  cause  is 
remanded  to  the  court  below  for  further  proceedings  according 
to  law.  Bell  and  Oates  will  pay  the  costs  of  this  appeal,  in  this 
court  and  the  court  below. 


Brevard's  Executors  v.  Jones. 

BiU  in  Equity  by  Wife,  against  Judgment  Creditors  of  Husband. 

1.  When  wife  may  enjoin  execution  in  favor  of  husband's  creditors.  —  When  an  ex^ 
ecution  against  the  husband  is  levied  on  property,  real  or  personal,  to  which  the 
wife  has  the  legal  title,  she  has  an  adequate  remedy  at  law,  and  cannot  resort  to 
equity  without  showing  special  circumstances  ;  but,  if  her  title  is  founded  on  a  pur- 
chase at  sheriffs  sale  under  execution  against  her  husband,  issued  on  a  chancery 
decree  in  her  own  favor,  which  would  not  be  conclusive  on  a  purchaser  at  a  sub- 
sequent execution  sale  against  him,  and,  in  the  event  of  a  contest  with  such  pur- 
chaser, the  controversy  would  involve  transactions  between  husband  and  wife,  and 
rights  of  property,  perhaps,  only  sustainable  in  equity,  she  may  come  into  equity, 
to  have  her  rights  declared  and  established,  and  to  enjoin  the  execution  sale. 

2.  Respective  rights  of  husband  and  wife,  at  common  law  and  by  statute,  in  wife's 
lands,  or  proceeds  of  sale  thereof.  —  At  common  law,  the  husband  acquired  by  the 
marriage  a  life  estate  in  the  wife's  lands,  as  tenant  by  the  curtesy,  after  issue  born, 
and  this  was  subject  to  the  payment  of  his  debts ;  and  if  the  land  was  sold  by 
them,  and  thus  converted  into  personalty,  the  money  became  his  absolutely  when 
collected.  But,  where  such  a  sale  and  conversion  of  the  wile's  lands  has  been 
made  since  the  passage  of  the  several  statutes  securing  to  married  women  their 
separate  estates,  the  money  becomes  a  part  of  the  wife's  statutory  separate  estate, 
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although  the  lands  were  acquired  by  her  during  the  marriage,  and  before  the  pas- 
sage of  those  laws. 

3.  Wife's  interest,  under  deed  and  law,  in  property  conveyed  by  husband  to  trustee  for 
her.  —  The  act  of  1848,  for  the  protection  of  the  estates  of  married  women,  operates 
on  property  which  was  conveyed  by  the  husband,  in  1849,  to  a  trustee,  for  the  use 
and  benefit  of  the  wife  for  life,  with  remainder  to  their  children,  but  not  in  any 
event  to  be  subject  to  his  debts  or  contracts ;  and  protects  her  interest  in  every 
respect  not  protected  by  the  deed.  » 

4.  Removal  of  houses  from  wife's  lands.  —  Where  buildings  are  removed  from  the 
wife's  lands  by  the  husband,  and  placed  on  adjacent  lands  belonging  to  himself, 
with  the  understanding  between  them  that  he  is  to  erect  in  their  stead  buildings 
of  greater  value,  this  precludes  the  idea  of  a  gift  by  the  wife,  and  renders  the  hus- 
band liable  for  the  damage  done  to  her  lands  by  the  removal,  on  his  failure  to  erect 
other  buildings  as  contemplated. 

5.  Construction  of  will,  as  to  wife's  interest  in  personalty.  —  Where  a  testator  di- 
rected his  property  to  be  kept  together,  under  the  management  of  his  executors  and 
his  wife,  until  the  majority  or  marriage  of  his  eldest  child,  who  was  then  to  receive 
an  equal  portion  according  to  the  number  of  children  living  at  that  time,  "  allowing 
my  wife  Mary  E.  a  child's  part;  "  which  portion  was  to  be  "  the  standard  by  which 
to  distribute  the  personal  property  to  the  other  children  ; "  "  provided  that,  in  the 
event  of  the  marriage  of  my  wife  after  my  death,  then  my  personal  property  be 
equally  divided  between  her  and  the  children  ; "  and  devised  the  land  on  which  he 
lived  to  his  wife  for  life,  with  remainder  to  his  children, — held,  that  the  widow 
took  an  absolute  estate,  and  not  merely  an  estate  for  life,  in  her  share  of  the  per- 
sonalty. 

6.  Investment  of  wife's  money  in  stock  in  incorporated  mining  company.  —  Where 
the  wife  received  money  in  1854,  which  her  husband  used  and  appropriated,  and 
repaid  her  the  amount  in  1867;  and  she  then  purchased,  and  paid  for  with  these 
funds,  stock  in  an  incorporated  mining  company,  for  which  her  husband  had  pre- 
viously subscribed,  but  had  not  paid,  and  took  the  certificate  in  her  own  name, — 
held,  that  this  Avas  a  legitimate  investment  of  the  funds  of  her  statutory  separate 
estate. 

7.  Restitution  by  husband,  of  rents  and  profits  of  wife's  statutory  separate  estate  used 
by  him. — Although  the  husband  is  not  required  to  account  to  the  wife,  for  the 
rents,  income,  and  profits  of  her  statutory  separate  estate,  received  by  him  and  ap- 
propriated to  his  own  use,  yet  he  may  account  to  her,  and  make  restitution  ;  and  if 
he  does  so,  the  transaction  cannot  be  impeached  by  his  creditors  as  a  voluntary 
conveyance,  but  is  subject,  so  far  as  the  question  of  fraud  is  involved,  to  the  same 
rules  which  apply  to  transactions  or  conveyances  between  other  persons. 

8.  Execution  on  judgment  after  lapse  of  year  and  day.  —  An  execution  on  a  judg- 
ment, issued  after  the  lapse  of  a  year  and  a  day,  without  a  revivor  by  scire  facias, 
although  forbidden  by  the  statute  (Rev.  Code,  §  2830),  is  not  void,  but  voidable  only 
at  the  option  of  the  defendant,  unless  other  persons  have  in  the  mean  time  acquired 
rights  ;  and  it  is  sufficient  to  sustain  a  sale,  when  collaterally  assailed  by  another 
creditor  of  the  defendant,  although  the  plaintiff  in  execution  was  the  wife  of  the 
defendant,  and  herself  became  the  purchaser  at  the  sale. 

9.  Erasures  and  interlineations  in  execution  by  deputy  clerk.  —  Where  an  execution 
Wrom  the  chancery  court,  not  having  been  levied,  was  taken  by  the  sheriff,  after 

the  return  day  had  passed,  to  the  office  of  the  register  in  chancery ;  and  the  register's 
deputy,  at  the  request  of  the  sheriff,  thereupon  erased  the  name  of  the  month  to 
which  the  execution  was  returnable,  and  substituted  the  name  of  the  next  month  ; 
and  this  was  done  a  second  time,  without  any  formal  return  of  the  execution  being 
made  in  either  instance,  —  held,  that  these  alterations  did  not  affect  the  validity  of 
the  execution,  or  of  a  sale  made  under  it  after  the  second  alteration,  when  collater- 
ally assailed. 

10.  Return  of  execution  from  chancery  court.  —  An  execution  from  the  chancery 
court  is  required  to  be  made  returnable  on  the  first  Monday  in  some  month  (Rev. 
Code,  §  3478),  and  the  day  must  be  specified  in  the  writ ;  and  if  the  day  specified 
is  beyond  the  next  term  of  the  court,  this  does  not  render  the  execution  void. 

Appeal  from  the  Chancery  Court  at  Montgomery. 

Heard  before  the  Hon.  Adam  C.  Felder. 

The  bill  in  this  case  was  filed  on  the  14th  day  of  September, 
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1869,  by  Mrs.  Frances  A.  Jones,  the  wife  of  Dr.  B.  R.  Jones, 
against  the  executors  of  the  last  will  and  testament  of  Ephraim 
Brevard,  deceased  ;  and  her  said  husband  and  their  children 
were  also  joined  as  defendants.  The  object  of  the  bill  was  to 
enjoin  an  execution  in  favor  of  said  executors,  which  had  been 
levied  on  certain  property,  real  and  personal,  hereinafter  more 
particularly  described,  as  the  property  of  Dr.  B.  R.  Jones,  and 
which  the  complainant  claimed  as  her  own  ;  and  she  also  asked 
to  have  her  title  to  the  property  declared,  quieted,  and  estab- 
lished by  the  decree  of  the  court.  The  property  levied  on  con- 
sisted of  certain  lands  in  the  county  of  Montgomery,  together 
with  an  undivided  half  interest  in  a  stock  of  drugs,  medicines, 
&c,  in  a  drug  store  in  the  city  of  Montgomery,  conducted  under 
the  firm  name  of  Jones  &  Cary ;  and  one  hundred  shares  of 
stock  in  an  incorporated  company,  chartered  under  the  laws  of 
this  State,  and  styled  the  Red  Mountain  Iron  and  Coal  Company. 

The  execution  in  favor  of  Brevard's  executors  was  issued 
on  a  decree  which  they  had  obtained  in  the  chancery  court  at 
Montgomery,  on  the  29th  May,  1869,  for  about  $50,000,  against 
said  B.  R.  Jones  and  another,  as  sureties  on  the  administration 
bond  of  B.  C.  Jones,  deceased,  as  ancillary  administrator  in 
this  State  of  the  property  belonging  to  said  Ephraim  Brevard's 
estate.  Ephraim  Brevard  was  a  resident  of  North  Carolina, 
and  died  there  in  1854  ;  and  his  will  was  there  admitted  to 
probate,  and  the  executors  thereof  duly  qualified.  As  said 
Brevard  left  a  large  property  in  Alabama,  ancillary  adminis- 
tration on  it  was  granted  by  the  probate  court  of  Montgom- 
ery county,  in  1854,  to  said  B.  C.  Jones,  who  was  the  brother 
of  Dr.  B.  R.  Jones,  and  who  gave  bond  as  such  administrator, 
with  said  B.  R.  Jones  and  another  as  his  sureties.  In  1860, 
the  executors  filed  their  bill  in  the  chancery  court  at  Mont- 
gomery, against  said  B.  C.  Jones,  to  compel  a  settlement  of  his 
said  administration  ;  and  while  this  suit  was  pending,  in  1866, 
said  B.  C.  Jones  died,  wholly  insolvent.  In  1868,  the  suit  was 
revived  against  his  administrator,  and  the  sureties  on  his  bond 
were  made  defendants  by  amendment  of  the  bill. 

The  complainant  claimed  the  personal  property  in  contro- 
versy as  belonging  to  her  statutory  separate  estate,  having 
been  purchased  by  her,  or  with  her  money,  under  the  circum- 
stances stated  in  detail  in  the  briefs  of  counsel  and  the  opinion 
of  the  court ;  and  she  claimed  the  real  estate  under  a  pur- 
chase at  sheriff's  sale  on  the  first  Monday  in  June,  1869,  under 
an  execution  in  her  own  favor  against  her  husband,  issued 
on  a  decree  for  about  $13,000,  which  she  had  obtained  against 
him  on  the  6th  January,  1867,  in  the  chancery  court  of  Mont- 
gomery. The  suit  in  which  that  decree  was  rendered  was  in- 
stituted by  Mrs.  Jones  in  1866,  and  sought  to  remove  her  hus- 
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band  from  the  trusteeship  of  her  separate  estate,  and  to  compel 
an  account  and  settlement  of  what  he  had  received ;  and  the 
chancellor  rendered  a  decree  in  her  favor  for  the  amount  ascer- 
tained to  be  due  from  her  husband  under  a  reference  to  the 
register,  and  removed  him  as  her  trustee.  The  various  items 
which  entered  into  the  decree,  as  ascertained  by  the  register, 
and  the  material  facts  connected  with  each  of  them,  are  stated 
very  fully  in  the  briefs  of  the  respective  counsel,  and  in  the 
opinion  of  the  court,  and  need  not  be  repeated  here.  Mrs. 
Jones  and  her  husband  were  married  in  1841,  and  one  of  the 
questions  in  this  case  was,  what  interest  Mrs.  Jones  took  under 
the  will  of  her  father,  David  M.  Taliaferro,  who  died  in  1826, 
and  whose  will  was  in  the  following  words  :  — 

"  1st.  It  is  my  will  that,  out  of  the  money  arising  from  the 
sale  of  my  present  crop,  that  all  my  debts  be  paid.  2d.  It  is 
my  will  that  my  property  remain  together,  in  the  possession  of 
my  wife,  Mary  Elizabeth  Taliaferro,  and  subject  to  her  manage- 
ment and  control,  together  with  that  of  my  executors,  until  my 
oldest  child  becomes  of  age,  or  marries,  or  until  the  first  mar- 
riage of  my  children ;  at  which  time  it  is  my  wish,  that  my 
first  child  that  comes  of  age,  or  marries,  receive  an  equal  por- 
tion thereof,  agreeable  to  the  number  of  children  then  living, 
allowing  my  wife,  Mary  Elizabeth,  a  child's  part ;  and  that 
this  equal  portion  be  the  standard,  by  which  to  distribute  my 
personal  property  to  my  other  children,  as  they  marry  or  be- 
come of  age  ;  provided  that,  in  the  event  of  the  marriage  of 
my  wife  after  my  death,  that  then  my  personal  property  be 
equally  divided  between  her  and  my  children  "  (naming  them), 
'"  share  and  share  alike.  3d.  I  will  and  devise  to  my  wife, 
Mary  Elizabeth,  during  her  life,  the  tract  of  land  on  which  I 
now  live  ;  and  at  her  death,  to  be  equally  divided  amongst  my 
children  or  representatives.  4th.  It  is  my  will  that  out  of  the 
money  that  may  be  made  on  my  plantation,  over  and  above  the 
maintenance  of  my  family,  and  the  education  of  my  children, 
that  my  executors  do  purchase  a  good  tract  of  land  for  my  son, 
William  Benjamin  Taliaferro,  to  be  worth  not  less  than  five 
thousand  dollars.  5th.  It  is  my  will  that  my  children  be  well 
educated  under  the  direction  and  control  of  my  wife,  Mary 
Elizabeth,  aided  by  the  advice  and  control  of  my  executors. 
6th.  I  will  to  my  son,  William  Benjamin,  all  my  library  of 
books.  7th.  I  do  by  this,  my  last  will,  authorize  and  empower 
my  executors  fully  to  transact  all  business  that  may  relate  to 
my  worldly  affairs,  and,  with  the  approbation  and  consent  of 
my  wife,  to  purchase  or  sell  property  for  the  use  and  benefit  of 
my  heirs,  or  their  representatives."  The  remaining  clause 
nominated  his  executors. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor  ren- 
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dered  a  decree  for  the  complainant  ;    and  his  decree  is  now 
assigned  as  error. 

Watts  &  Troy  and  Elmore  &  Gunter,  for  appellants.  — 
If  the  complainant's  purchase  at  the  sheriff's  sale  was  void, 
this  puts  an  end  to  her  case,  so  far  as  the  injunction  against  the 
defendants'  execution  is  concerned.  If  the  proceedings  in  the 
chancery  court,  in  the  suit  instituted  by  her  against  her  hus- 
band, are  not  supported  by  sufficient  evidence  to  make  them  a 
valid  conveyance  of  the  property  bought  by  her  under  the  de- 
cree, her  case  must  fail.  If  those  proceedings  were  instituted 
and  accomplished  with  the  intent  to  hinder  or  defraud  the 
creditors  of  her  husband,  by  collusion  between  him  and  her, 
her  case  must  fail.  If  she  has  a  full,  complete,  and  adequate 
remedy  at  law,  as  to  any  of  the  property  levied  on  by  the 
sheriff  under  the  defendants'  execution,  her  case  must  fail  as 
to  that  property. 

I.   The  purchase  at  sheriff's  sale  was  void. 

1.  Executions  from  the  chancery  court,  on  all  decrees  for  the 
collection  of  money,  "  shall  have  the  force  and  effect  of  execu- 
tions issued  from  the  circuit  courts,  and  shall  be  levied,  col- 
lected, and  returned  in  the  same  manner."  Rev.  Code,  §§ 
3479,  3480.  The  execution  is  the  sheriff's  power  of  attorney ; 
and  when  it  has  become  functus  officio,  all  his  acts,  purporting 
to  be  done  under  it,  are  void.  He  cannot  collect  money  so  as 
to  bind  his  sureties  for  it,  or  to  satisfy  the  execution,  after  its 
return  day.  Farmers'  Bank  v.  Reid,  3  Ala.  299,  and  author- 
ities there  cited  ;  Dean  $•  Johnson  v.  Governor,  13  Ala.  526  ; 
Morgan  v.  Ramsey,  15  Ala.  192.  He  cannot  sell  lands  on  the 
first  day  of  the  term  to  which  the  execution  is  returnable,  al- 
though the  levy  was  made  before.  Smith  v.  Mundy,  18  Ala. 
182  ;  Sheppard  v.  Rhea,  at  January  term,  1873.  The  sale  in 
this  case  was  made  on  the  first  Monday  in  June,  1869,  which 
was  after  the  return  day  of  the  execution,  even  as  altered  the 
second  time  ;  and  it  was,  consequently,  void. 

2.  The  execution  was  properly  returnable,  in  law,  to  the 
next  ensuing  term  of  the  chancery  court  of  Montgomery,  which 
was  held,  as  this  court  must  judicially  know,  on  the  second 
Monday  in  May  ;  and  the  mistake  of  the  clerk,  in  inserting  a 
different  day,  cannot  change  its  legal  effect.  Yonge  v.  Brox- 
son,  23  Ala.  688  ;  Love  v.  McRae,  12  Ala.  444  ;  Sampley  v. 
Walker,  9  Ala.  726  ;  Waff  or  d  v.  Robinson,  7  Ala.  489  ;  Har- 
rell  v.  Martin,  Pleasants  $•  Co.  4  Ala.  650.  The  statute  em- 
bodied in  section  3480  of  the  Revised  Code  was  enacted  after 
sections  3478-9,  which  are  parts  of  the  Code  of  1853,  and  it 
must  be  construed  as  modifying  them,  and  requiring  executions 
from  the  chancery  court,  on  decrees  for  money,  to  be  returnable 
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to  some  regular  term  of  the  court,  whenever  the  term  is  fixed  by 
law.  Such  executions,  if  they  have  the  force  and  effect  of  ex- 
ecutions from  the  circuit  courts,  create  liens  on  the  defendant's 
property ;  and  these  liens  can  only  be  preserved  by  issuing  the 
executions  from  term  to  term. 

3.  If  the  execution  was  properly  made  returnable  to  the  first 
Monday  in  March,  as  specified  on  its  face  when  issued,wneither 
the  register  nor  his  deputy  had  any  power  to  alter  it ;  and  such 
alteration  did  not  have  the  effect  of  renewing  it.  The  power 
thus  to  alter  once,  or  twice,  involves  the  power  to  alter  for  any 
number  of  times  indefinitely,  and  would  destroy  all  liens  and 
other  rights  dependent  upon  the  execution.  The  execution, 
when  returned  to  the  register,  became  a  record  of  his  court, 
and  was  beyond  his  power  to  amend  or  alter.  Woodward  v. 
Harbin,  1  Ala.  104 ;  Harrell  v.  Martin,  Pleasants  <f*  Co.  6 
Ala.  587  ;  Pigat  v.  Davis,  3  Hawks,  25.  The  cases  of  Love 
v.  Gates  (2  Iredell,  14),  and  Lehr  v.  Rogers  (3  Sm.  &  Mar. 
468),  are  strikingly  similar  to  this,  and  made  under  similar 
statutes.  The  New  York  cases  cited  for  the  appellee,  holding 
that  executions  from  justices'  courts  may  be  renewed  without 
a  reissue,  are  based  on  the  express  words  of  a  statute.  That 
such  renewals,  but  for  the  statute,  would  be  void,  see  Wickham 
v.  Miller,  12  Johns.  320 ;  Jackson  v.  Page,  4  Wendell,  589  ; 
Preston  v.  Leavitt,  4  Wendell,  663.  That  executions  issued 
as  this  was,  in  the  absence  of  statutory  provisions,  are  void, 
and  sales  under  them  are  also  void,  see  Vail  v.  Lewis,  4  Johns. 
455 ;  5  Wendell,  276  ;  Bond  v.  Wilder,  16  Vermont,  396  ; 
Fifield  v.  Richardson,  34  Vermont,  416  ;  Calhoun  County 
v.  Buck,  27  111.  440 ;  White  v.  Jones,  38  111.  164.  That  the 
execution  ought  to  have  been  returned,  and  a  new  one  issued, 
see  Brown  $  Milton  v.  Baker,  Sprowls  $■  Co.  9  Porter,  503  ; 
Hill  v.  Slaughter,  7  Ala.  As  illustrating  the  same  principle, 
though  not  directly  like  this  case,  see  By  bee  v.  Ashby,  2  Gil- 
man,  151  ;  Locky  v.  Labke,  36  Missouri,  115  ;  Bank  v.  Brey, 
37  Missouri,  568. 

II.  The  proceedings  in  the  case  between  the  complainant  and 
her  husband,  and  the  decree  rendered  in  her  favor,  are  not  sup- 
ported by  the  evidence,  as  against  the  appellants. 

1.  The  complainant's  father,  David  M.  Taliaferro,  died  in 
1826,  and  the  greater  part  of  her  claim  is  based  on  the  con- 
struction of  his  will.  Under  this  will,  the  property  of  the  estate 
was  to  be  kept  together,  and  there  was  to  be  no  full  division 
and  distribution  until  the  death  of  the  widow  (unless  she  mar- 
ried again),  and  then  only  by  implication  of  law.  The  widow 
took  a  life  estate  only,  unless  she  married  again ;  and  the  chil- 
dren took  vested  interests  in  all  the  property,  real  or  personal, 
though  the  enjoyment  of  it,  except  for  their  support  and  educa- 
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tion,  was  postponed  until  each  attained  majority  or  married ; 
and  at  the  death  of  the  widow  (unless  she  married  again)  the 
balance  was  to  be  distributed  among  them  or  their  representa- 
tives. 

2.  The  complainant  and  her  husband  were  married  in  1841, 
long  before  the  passage  of  any  of  the  M  woman's  laws."  Her 
interest  under  her  father's  will  accrued  at  his  death,  and  all  the 
accumulations  which  might  result  from  the  successful  manage- 
ment of  the  plantation  were  but  the  accretions  of  the  property 
then  in  existence,  and  are  governed  by  the  same  law.  So  far 
as  the  marital  rights  of  her  husband  are  concerned,  all  of  this 
property  is  governed  by  the  common  law,  and  is  not  affected 
by  any  of  the  provisions  of  "woman's  laws"  subsequently 
passed,  whether  received  by  her  or  her  husband  before  or  after 
the  passage  of  those  laws.  Kidd  v.  Montague,  9  Ala.  6191; 
Manning  v.  Manning,  24  Ala.  386  ;  Hardy  v.  Boaz,  29  Ala. 
168  ;  Weathers  v.  Sterns,  30  Ala.  712  ;  Anderson  v.  Anderson, 
37  Ala.  683. 

3.  At  common  law,  the  husband  acquired  by  the  marriage 
a  life  estate  in  the  wife's  lands,  after  issue  born  alive,  which 
was  such  an  interest  as  could  be  sold  under  execution  at  law 
against  him  ;  and  became  entitled  absolutely  to  all  her  personal 
property  in  possession,  with  the  right  to  reduce  to  possession 
all  her  choses  in  action,  whether  legal  or  equitable.  Cheek  v. 
Waldrum,  25  Ala.  152 ;  Walker  v.  Fenner,  28  Ala.  367 ; 
Bishop  v.  Blair,  36  Ala.  80  ;  Bell  v.  Bell,  36  Ala.  466  ;  Nunn 
v.  Givhan,  45  Ala.  370  ;  Shepherd's  Digest,  656,  §  75. 

4.  The  proof  clearly  shows  that  the  two  slaves  received  by 
Mrs.  Jones  from  her  mother  in  1855,  Polly  and  Allen,  were 
the  increase  of  slaves  belonging  to  her  father's  estate  at  the 
time  of  his  death.  Her  right  to  them,  as  a  part  of  her  share 
of  his  estate,  accrued  at  his  death,  and  not  at  the  time  they 
were  delivered  to  her  ;  and  as  soon  as  they  were  delivered, 
they  became  the  property  of  Dr.  Jones,  as  much  so  as  if 
he  had  bought  and  paid  for  them.  The  bill  nowhere  al- 
leges that  Mrs.  Taliaferro,  the  mother  of  Mrs.  Jones,  ever 
had  any  property  or  estate,  separate  from  that  which  she  re- 
ceived under  her  husband's  will ;  and  it  is  proved  in  fact,  on 
the  part  of  the  defendants,  that  she  had  no  such  estate.  The 
money  which  Mrs.  Jones  received  from  her  mother  in  1849, 
and  that  which  was  retained  by  Dr.  Jones  as  his  wife's  share 
on  the  final  settlement  of  her  mother's  estate,  were  in  fact  and 
in  law,  not  the  property  of  her  mother,  but  a  part  of  her 
father's  estate,  and  vested  absolutely  in  Dr.  Jones  when  re- 
ceived by  him.  And  so  of  the  house  and  lot  claimed  to  have 
been  given  to  Mrs.  Jones  by  her  mother  in  1843-4 ;  it  must 
have  been  bought  with  the  money  of  her  father's  estate,  or  the 
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accumulations  from  that  source  ;  and  when  sold,  Dr.  Jones  did 
not  become  accountable  to  his  wife  for  either  the  corpus  or  the 
interest. 

5.  The  land  sold  to  Mrs.  Micou  by  the  complainant  and  her 
husband  was  the  property  of  the  complainant,  and  her  hus- 
band had  a  life  estate  in  it ;  and  when  it  was  sold  and  con- 
veyed by  them  jointly,  the  purchase-money,  when  received, 
vested  absolutely  in  the  husband  as  his  own  property.  Clancy 
on  H.  &  W.  164  ;  Bragg  v.  Massie,  38  Ala.  89.  If  a  promis- 
sory note  had  been  taken  for  the  purchase-money,  and  the 
husband  had  died  without  collecting  it,  the  conversion  of  the 
land  into  personal  property  would  not  have  been  perfected,  and 
the  note  would  have  survived  to  the  wife,  as  against  the  hus- 
band's administrator.  Sessions  v.  Sessions,  33  Ala.  522.  This 
case  recognizes  the  husband's  right  to  the  money  collected,  and 
the  only  controversy  was  as  to  the  uncollected  note.  The  pro- 
visions of  the  Code,  as  to  the  sale  of  property  belonging  to  the 
wife,  have  nothing  to  do  with  the  case,  as  they  apply  only  to 
separate  estates  held  under  the  law.      Willis  v.  Cadenhead, 

28  Ala.  472  ;  Hardy  v.  Boaz,  29  Ala.  168  ;  Pickens  v.  Oliver, 

29  Ala.  528  ;  Cannon  v.  Turner,  32  Ala.  483  ;  Huckabee  v. 
Andrews,  34  Ala.  646.  The  case  of  Marsh  v.  Marsh,  43  Ala. 
677,  was  governed  by  these  provisions,  because  the  land  ac- 
crued to  the  wife  in  1849,  after  the  passage  of  the  first 
"  woman's  law." 

6.  The  deed  made  by  Dr.  Jones  to  Mrs.  Taliaferro,  as 
trustee  for  his  wife  and  children,  created  in  Mrs.  Jones  a  life 
estate  to  her  sole  and  separate  use,  with  remainder  to  their 
children.  As  to  this  property,  he  received  the  income  and 
profits  without  any  dissent  on  the  part  of  his  wife,  and  with- 
out any  promise  to  refund  or  account  for  them.  The  law,  then, 
presumes  a  gift  of  these  rents  and  profits  by  the  wife^  and  the 
husband  was  under  no  obligation  to  account  to  her  for  them. 
Roper  v.  Roper,  29  Ala.  247  ;  Huckabee  v.  Andrews,  30  Ala. 
143 ;  Dent  v.  Slough,  40  Ala.  518.  If  the  property  is  to  be 
considered  as  held  under  the  law,  and  not  under  the  deed, 
then,  by  the  express  words  of  the  statute,  he  was  not  account- 
able to  her  for  the  rents  and  profits.  Whitman  v.  Abernathy, 
33  Ala.  159  ;  Huckabee  v.  Andrews,  30  Ala.  143. 

7.  The  only  remaining  item  of  indebtedness,  on  which  the 
complainant's  decree  against  her  husband  is  based,  is  for  the 
alleged  damages  caused  by  the  removal  of  the  houses  from  the 
lot  on  the  corner  of  Perry  and  Washington  streets,  in  the  city 
of  Montgomery,  to  the  adjoining  lot  then  belonging  to  Dr. 
Jones.  This  removal  was  made  with  the  assent  of  the  com- 
plainant, and  under  a  promise  by  Dr.  Jones  to  erect  better 
buildings  in  their  stead  ;  and  the  houses  have  been  occupied  as 
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a  residence  by  the  family  ever  since  their  removal.  Such  a 
promise,  made  under  such  circumstances,  and  prevented  from 
fulfilment  by  unforeseen  accident,  constitutes  no  cause  of  ac- 
tion in  favor  of  the  wife.  There  could  be  no  trespass,  because 
the  removal  was  with  the  assent  of  the  wife.  2  Kent,  131. 
If  the  promise  was  intended  as  a  contract,  it  was  void  under 
the  statute  of  frauds,  and  no  court  would  enforce  it.  Forward 
v.  Armstead,  12  Ala.  124  ;  Brickell's  Digest,  38,  §  293. 

III.  The  decree  was  procured  by  collusion  between  husband 
and  wife,  and  was  intended  to  defraud  the  creditors  of  the  hus- 
band. It  is  clearly  proved  that  Dr.  Jones  was  insolvent  in  the 
summer  of  1865,  and  that  his  wife  was  well  aware  of  the  fact. 
Dr.  Jones  employed  the  solicitors  who  filed  the  bill  for  his 
wife,  and  paid  their  fees.  He  made  no  defence  to  the  suit, 
and  allowed  a  decree  to  go  against  him,  on  insufficient  evi- 
dence, for  a  large  amount,  which,  as  he  must  have  known,  he 
did  not  owe,  and  was  under  no  obligation  to  pay.  The  statute 
places  j  udgments  and  decrees,  so  far  as  the  rights  of  creditors 
are  concerned,  on  the  same  basis  as  conveyances.  Rev.  Code, 
§  1865.  A  conveyance  by  husband  to  wife,  executed  under 
the  circumstances  shown  in  this  record,  would  be  declared 
fraudulent  and  void  as  against  creditors.  Pulliam,  Wills,  Ran- 
kin £  Co. v.  Newberry's  AdmW,  41  Ala.  168,  and  authorities 
there  cited  ;  Anderson  v.  Hooks,  9  Ala.  704  ;  Tatum  v.  Hunter 
$•  Thomas,  14  Ala.  557  ;  Wiley,  Banks  $  Co.  v.  Knight,  27 
Ala.  336  ;  Price  v.  Masterson,  35  Ala.  483;  Hey  don  v.  Hall, 
Moses  $  Roberts,  41  Ala.  242.  It  must  be  remembered,  in 
this  connection,  that  no  attempt  was  made  to  enforce  the  col- 
lection of  this  judgment,  until  there  was  danger  that  the  prop- 
erty would  be  subjected  to  the  payment  of  the  defendants' 
debt ;  showing  that  the  decree  was  only  intended  to  shield  the 
property  of  Dr.  Jones  from  the  payment  of  his  debts.  The 
use  made  of  a  deed  is  a  circumstance  to  show  the  intent  with 
which  it  was  executed. 

IV.  As  to  the  money  invested  in  the  drug  store,  and  in  the 
Red  Mountain  Iron  and  Coal  Company.  The  $6,000  given 
by  Dr.  Jones  to  his  wife,  in  1866,  was  his  own  money,  as  he 
himself  swears  ;  and  though  he  says  he  paid  it  to  her  for  the 
use  of  her  land  and  negroes,  it  was  nevertheless,  in  fact  and  in 
law,  a  gift,  since  he  owed  her  nothing  on  that  account ;  and  he 
could  not  make  a  valid  gift,  as  against  the  defendants  in  this 
case,  who  were  existing  creditors  at  that  time.  McLemore  v. 
Nuckols,  37  Ala.  662. 

V.  The  complainant  had  a  full,  complete,  and  adequate 
remedy  at  law,  and  therefore  her  bill  is  without  equity.  Before 
the  defendants'  execution  was  levied  on  the  property  in  con- 
troversy, her  husband  had  been  removed  from  the  trusteeship 
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of  her  separate  estate  (whatever  that  was),  and  she  had  all 
the  rights  of  a,  feme  sole  as  to  her  property.  As  a  feme  sole, 
she  certainly  could  not  have  maintained  any  suit  in  equity,  on 
the  facts  alleged  and  proved.  No  bill  was  ever  entertained  to 
quiet  the  title  to  personal  property.  She  might  have  sued  the 
sheriff  for  levying  on  the  property ;  she  could  have  brought 
trover,  detinue,  or  trespass,  or  interposed  a  claim  to  try  the 
right  of  property.  As  to  this  property,  she  has  no  standing  in 
a  court  of  equity.  Stone  <f  Matthews  v.  Grazzam,  46  Ala. 
269 ;  Dent  v.  Slough,  40  Ala.  518  ;  Wilkinson  v.  Cheatham, 
45  Ala.  337. 

VI.  If  the  complainant's  purchase  was  not  void,  her  execu- 
tion should  be  postponed  to  that  of  the  defendants.  Her  exe- 
cution was  certainly  voidable,  and  her  decree  had  become  dor- 
mant by  her  laches  in  issuing  executions  on  it ;  and  no  excuse 
is  given  for  the  delay.  Albertson,  Douglass  $  Co.  v.  Coldsby, 
28  Ala.  711.  Suppose  the  complainant  had  been  a  stranger 
to  the  defendant  in  execution,  and  had  slept  on  his  rights  as 
she  has  done  ;  had  failed  to  sue  out  execution  for  two  years, 
and  allowed  the  defendant  to  receive  the  rents  and  profits  of 
the  property  in  the  mean  time,  and  only  showed  an  effort  at 
diligence  when  it  became  necessary  to  prevent  another  creditor 
from  subjecting  the  property ;  would  not  his  execution  be 
postponed  to  that  of  the  more  diligent  creditor,  or  at  least 
credited  with  the  rents  and  profits  so  received  by  the  defend- 
ant ? 

Stone  &  Clopton,  contra.  —  1.  The  complainant's  claim 
against  her  husband,  on  which  her  decree  against  him  and 
her  purchase  at  sheriff's  sale  are  founded,  consists  of  three 
kinds  of  property  :  1st,  the  land  received  from  her  father's  es- 
tate, and  the  house  and  lot  given  to  her  by  her  mother,  in 
which  Dr.  Jones  had  a  life  estate  as  tenant  by  the  curtesy, 
and  which  he  sold,  estimated  at  $4,500 ;  2d,  the  damage  done 
to  the  lot  conveyed  by  Dr.  Jones  to  Mrs.  Taliaferro,  in  trust 
for  his  wife  and  children,  by  the  removal  of  the  houses,  esti- 
mated at  $5,100  ;  and,  3d,  her  statutory  separate  estate,  —  cash 
given  her,  $1,000  ;  proceeds  of  sale  of  slaves  Polly  and  Allen, 
$2,600  ;  distributive  share  of  Mrs.  Taliaferro's  estate  on  set- 
tlement, $1,198.44,  —  amounting  to  $4,298.44  ;  aggregating 
$13,898.44,  the  amount  of  the  decree.  In  the  sale  by  the 
sheriff  no  discrimination  was  made.  Some  portion  of  each  of 
these  classes  of  debts  entered  into  the  purchase  of  each  por- 
tion of  the  property  sold,  and  the  complainavit  holds  the  prop- 
erty, in  equity  and  good  conscience,  by  each  of  these  titles. 
Her  title,  then,  is  partly  legal,  and  partly  equitable  ;  and  it 
presents  a  clear  case  for  equitable  interposition,  based  on  the 
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inadequacy  of  any  remedy  at  law.  Rev.  Code,  §  698  ;  Lew  en 
v.  Stone,  3  Ala.  485  ;  Calhoun  v.  Cozens,  3  Ala.  498  ;  Grould 
v.  Hill,  18  Ala.  84  ;  Bridges  v.  Phillips,  25  Ala.  136  ;  Wil- 
liams v.  Maull,  20  Ala.  721. 

2.  Equity  will  interpose  to  remove  a  cloud  from  the  title, 
and  even  to  prevent  a  cloud  from  being  cast  over  the  title,  in 
a  case  like  this.  Martin  v.  Hewitt,  44  Ala.  419  ;  Barclay  v. 
Henderson,  44  Ala.  269  ;  Downing  v.  Mann,  43  .Ala.  266  ; 
Burt  v.  Cassety,  12  Ala.  734  ;  Lyon  v.  Hunt,  11  Ala.  295  ; 
Anderson  v.  Hooks,  9  Ala.  704. 

3.  As  to  the  complainant's  interest  in  the  drug  store,  she 
could  only  obtain  adequate  relief  in  equity.  The  levy  on  her 
interest,  as  the  property  of  her  husband,  did  not  affect  the 
interest  of  Gary,  the  other  partner,  nor  injure  him  in  any  legal 
way  ;  nor  was  any  injury  done  to  the  partnership,  for  whicn* 
a  joint  action  could  be  maintained.  She  could  not  bring  det- 
inue, because  she  did  not  have  the  entire  interest.  1  Brick- 
ell's  Digest,  572,  §  6.  She  could  not  sue  in  trespass,  for  the 
same  reason.  1  Chitty's  PI.  65-6.  Her  only  remedy  was  an 
action  on  the  case,  or  trover  after  the  sale  ;  neither  of  which 
would  have  afforded  adequate  redress.  Waters  v.  Taylor,  2 
Vesey  &  B.  299;  Winston  v.  Eiving,  1  Ala.  129;  Moore  ft 
Co.  v.  Sample,  3  Ala.  319 ;  Andrews  v.  Keith,  34  Ala.  722. 
As  to  this  property,  then,  chancery  has  jurisdiction  to  prevent 
irreparable  mischief.  Teague  v.  Russell,  2  Stew.  420  ;  Smith 
v.  Pearson,  24  Ala.  355 ;  Kirksey  v.  Pike,  27  Ala.  383  ;  Bur- 
den v.  Stein,  27  Ala.  104. 

4.  As  to  the  stock  in  the  Red  Mountain  Iron  and  Coal  Com- 
pany, no  injunction  was  asked  or  granted  ;  though  the  bill 
sets  up  a  claim  to  it,  and  the  chancellor  sustained  the  claim. 
If  the  jurisdiction  of  the  court  should  fail  as  to  this,  the  bill 
would  not  be  multifarious  on  account  of  its  insertion.  Car- 
penter v.  Hall,  18  Ala.  439 ;  Juzan  v.  Toulmin,  9  Ala.  602. 
Besides,  the  peculiar  nature  of  the  property  presents  cogent 
reasons  for  the  interposition  of  equity.  Under  the  statute 
(Rev.  Code,  §  1783),  stock  in  an  incorporated  company,  sold 
and  conveyed. by  the  sheriff,  becomes  the  property  of  the  pur- 
chaser ;  it  stands  in  his  name  on  the  books  of  the  corporation, 
and  the  legal  title  is  in  him.  A  resort  to  a  court  of  chancery 
would  be  necessary,  no  matter  how  wrong  the  seizure,  to  vacate 
the  transfer,  and  reestablish  the  owner's  rights  ;  and  when  this 
is  the  case,  the  court  will  interfere  to  prevent  the  wrongful 
divestiture  of  title.  If  the  name  of  the  corporation  in  this  case 
does  not  sufficiently  indicate  that  it  is  based  on  land,  to  pre- 
vent a  cloud  on  which  equity  will  always  interfere,  still  the 
stock  is  but  an  incorporeal  interest,  or  chose  in  action,  as  to 
which  an  action  at  law  would  not  afford  adequate  relief. 
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5.  There  are  many  cases  in  which,  under  peculiar  circum- 
stances, chancery  will  interfere  to  prevent  a  cloud  on  the  title, 
to  avoid  multiplicity  of  suits,  or  to  prevent  irreparable  mischief, 
although  the  property  is  personal.  Such  were  the  cases  of 
Smith  v.  Pearson,  24  Ala.  355 ;  Ala.  Life  Insurance  <f*  Trust 
Company  v.  Pettway,  24  Ala.  544. 

6.  The  complainant's  claim  against  her  husband,  on  which 
her  decree  was  based  under  which  she  purchased  his  lands  at 
execution  sale,  comprised  the  following  items,  which  were  as- 
certained and  settled  after  contest  before  the  register :  1st, 
damage  by  removal  of  her  houses,  $5,100  ;  2d,  sale  of  the  two 
lots  in  which  her  husband  had  a  life  estate,  $4,500  ;  3d,  sale 
of  slaves  Allen  and  Polly,  $2,100  ;  4th,  amount  of  decree  on 
final  settlement  of  Mrs.  Taliaferro's  estate,  $1,198.44.     As  to 

Hhe  first  of  these  items,  it  is  shown  that  the  houses  were  re- 
moved under  a  verbal  agreement  by  Dr.  Jones  to  erect  others 
in  their  stead  ;  an  agreement  which  he  has  not  complied  with, 
and  which  he  cannot  comply  with.  If  this  agreement  was 
valid  and  binding,  the  complainant's  claim  for  damages  on  ac- 
count of  its  breach  would  be  the  value  of  the  houses  agreed  to 
be  built,  which  is  about  twice  the  amount  of  her  recovery.  If 
invalid,  the  removal  was  unauthorized,  and  she  had  a  right  to 
recover  the  damage  thereby  done  to  her  property  ;  and  being 
a  married  woman,  she  could  only  maintain  a  suit  against  her 
husband  in  equitv.  Allen  v.  Booker,  2  Stew.  21 ;  Madden  v. 
Smith,  3  Stew.  119 ;  White  v.  Wood,  15  Ala.  358  ;  1  Brick. 
Digest,  tit.  Equity,  §§  34-36.  That  the  agreement  was  within 
the  statute  of  frauds,  and  therefore  void,  see  Riddle  v.  Broivn, 
20  Ala.  412  ;  Freeland  v.  Southworth,  24  Wendell,  191 ;  7 
How.  Miss.  421. 

As  to  the  second  item  :  The  sale  of  the  real  estate,  in  which 
Dr.  Jones  had  a  life  estate  as  tenant  by  the  curtesy,  did  not 
vest  in  him  the  absolute  ownership  of  the  proceeds.  To  so  l^old 
would  leave  the  wife  exposed  to  all  the  restraints,  social,  moral, 
and  physical,  which  the  common  law  imposed  on  the  wife,  and 
which  our  statutes  were  intended  to  remove.  Sessions  v.  Ses- 
sions, 33  Ala.  522 ;  Marsh  v.  Marsh,  43  Ala.  681 ;  Bright  on 
Husband  &  Wife,  vol.  1,  113,  179.  See,  also,  as  to  the  effect 
of  these  statutes,  Wilkinson  v.  Cheatham,  45  Ala.  341 ;  Nunn 
v.  Grivhan,  45  Ala.  375 ;  O'Neal  v.  Rohinson,  45  Ala.  527  ; 
Stone  £■  Matthews  v.  Grazzam,  46  Ala.  269. 

As  to  the  third  and  fourth  items :  If  these  items  accrued  to 
the  complainant  from  her  mother's  estate,  as  we  contend,  they 
accrued  in  1855-9,  and  are  a  part  of  her  statutory  separate 
estate  ;  if  from  her  father's  estate,  as  contended  by  appellants, 
they  do  not  belong  to  her  statutory  separate  estate.  The 
appellants'  argument,  on  this  point,  is  founded  on  a  miscon- 
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struction  of  David  M.  Taliaferro's  will.  The  will  clearly  gives 
the  widow  an  absolute  interest  in  a  child's  part  of  the  personal 
property,  and  a  life  estate  in  certain  realty.  Any  other  con- 
struction would  be  unnatural,  would  leave  a  child's  part  of  the 
personal  property  undisposed  of,  and  would  impute  to  the  tes- 
tator the  singular  freak  of  offering  his  wife  a  pecuniary  induce- 
ment to  marry  again.  But,  even  if  this  unnatural  construction 
were  placed  on  the  will,  and  Mrs.  Taliaferro  held  to  take  a  life 
estate  only  in  the  personal  property,  it  would  not  follow  that 
this  property  did  not  come  from  her  to  the  complainant.  She 
inherited  property  from  her  father,  and  she  had  a  life  estate  in 
lands  during  her  long  widowhood,  a  period  of  thirty-one  years  ; 
and  from  these  sources,  during  this  long  period,  she  might 
have  saved  and  accumulated  more  than  the  complainant  ever 
received  from  her  or  her  estate.  No  matter  how  the  property 
was  accumulated,  or  from  what  source,  it  was  sufficient  to 
show,  as  was  shown,  that  she  had  property,  to  which  no  one 
else  asserted  any  claim,  and  that  she  gave  it  to  the  complain- 
ant, her  daughter. 

7.  The  bona  fides  of  the  complainant's  claim  against  her 
husband  being  thus  established,  and  proved  a  second  time  in 
this  suit,  because  the  former  decree  was  not  conclusive  on 
Brevard's  executors,  who  were  not  parties  to  the  first  suit ; 
the  complainant  might  lawfully  sue,  and  recover  judgment 
against  her  husband,  and  sell  his  property  under  her  execution, 
although  she  may  have  known  that  the  effect  would  be  to 
leave  his  other  debts  unpaid.  There  is  nothing  unlawful  in 
such  a  transaction.  It  is  only  when  the  intent  reaches  beyond 
a  desire  to  collect  a  just  debt,  and  covers  a  corrupt  design  to 
hinder,  delay,  or  defraud  other  creditors,  that  the  law  con- 
demns the  transaction.  If  this  were  not  so,  the  vigilant  cred- 
itor, in  cases  of  doubtful  solvency,  would  always  lose  his  debt 
in  the  effort  to  collect  it.  Young  v.  Dumas,  39  Ala.  60 ;  Troy 
v.  Smith  <f  Shields,  33  Ala.  469 ;  Anderson  v.  Hooks,  9  Ala. 
704-12 ;  Stover  v.  Harrington,  7  Ala.  142 ;  Wilson  v.  Shep- 
pard,  28  Ala.  673 ;  24  Ala.  566 ;  Halbird  v.  Anderson,  6  T. 
R.  235  ;  8  Mete.  411 ;  3  Johns.  Ch.  446  ;  2  lb.  283.  The  rec- 
prd  does  not  sustain  the  assertions,  charged  as  circumstances 
against  the  fairness  of  the  decree  and  sale,  that  Dr.  Jones 
employed  the  counsel  to  file  the  bill  against  himself,  and  that 
he  paid  them  for  their  services.  The  proof  is,  that  he  spoke 
to  counsel  at  the  request  of  his  wife,  and  retained  them  only  in 
her  behalf ;  and  that  payment  was  made  to  them  in  the  drug 
store  (in  which  his  wife  was  a  partner,  and  in  which  he  had 
no  interest),  partly  in  medicines,  and  partly  in  money  that 
was  there.  This  court  will  not  presume  fraud,  against  the 
decision  of  the  chancellor,  unless  the  evidence  is  strong  and 
decisive. 
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8.  The  irregularities  in  the  executions  and  sale  under  them 
involve  several  distinct  questions,  to  wit:  — 

First.  As  to  the  delay  beyond  twelve  months  in  the  issue  of 
execution.  This  is  a  mere  irregularity,  of  which  no  one  but 
the  defendant  can  complain.  Collingsworth  v.  Horn,  4  Stew. 
&  P.  237;  Boren  v.  McGehee,  6  Porter,  432;  Fournier  v. 
Curry,  4  Ala.  321 ;  Pollard  v.  Cocke,  19  Ala.  188  ;  Jackson 
v.  Bartlette,  8  Johns.  36 ;  Snipes  v.  Sheriff,  1  Bay,  292 ; 
Patrick  v.  Johnson,  1  Lev.  404 ;  Cro.  Eliz.  188  ;  Jackson  v. 
Bobbins,  16  Johns.  537  ;  3  How.  Miss.  66 ;  Woodcock  v.  Ben- 
nett, 1  Cowen,  311-34 ;  Dawson  v.  Shepherd,  4  Dev.  497  ;  3 
Barb.  Ch.  184 ;  2  Strob.  207 ;  1  Carter,  Indiana,  427 ;  Han- 
cock v.  Metz,  15  Texas,  205 ;  16  Wis.  465.  That  the  same 
rule  applies,  although  the  plaintiff  in  execution  is  the  pur- 
chaser, see  Mitchell  v.  Evans,  5  How.  Miss.  548 ;  6  Humph. 
281 ;  1  J.  J.  Mar.  217 ;  2  Bibb,  202 ;  5  Texas,  290 ;  9  Sm.  & 
Mar.  216;  10  lb.  246;  14  Md.  121;  11  Penn.  St.  19;  2 
Florida,  429. 

Second.  As  to  the  delay  in  the  issue  of  executions,  consid- 
ered as  a  badge  of  fraud.  The  delay  is  proved  to  have  been, 
not  the  fault  of  the  complainant  or  her  counsel,  nor  caused  by 
any  act  of  theirs,  but  simply  an  act  of  omission  by  the  register, 
for  which  the  complainant  is  not  responsible,  and  which  cannot 
prejudice  her  rights.  Taylor  v.  Daniel,  9  B.  Monroe,  53  ; 
Benjamin  v.  Smith,  12  Wendell,  404;  7  Halst.  285.  The 
court  will  take  judicial  notice  of  the  fact,  in  this  connection, 
that  General  Meade's  military  order  was  in  force  during  the 
entire  year  1868,  forbidding  the  levy  and  sale  of  property 
under  execution  ;  and  thus  account  for  one  half  of  the  delay. 

Third.  How  are  executions  from  the  chancery  court,  for  the 
collection  of  money,  required  to  be  made  returnable  t  For  the 
collections  of  judgments  at  common  law,  and  for  the  enforce- 
ment of  decrees  in  chancery,  two  systems,  widely  different,  are 
provided  in  the  Revised  Code.  The  former  sj^stem,  commencing 
with  section  2837,  and  including  section  2853,  is  found  in  that 
part  of  the  Code,  which,  as  this  court  has  decided,  does  not 
apply  to  any  courts  except  those  of  common  law  jurisdiction. 
Forrester  v.  Forrester,  35  Ala.  594 ;  Ex  parte  Kirtland,  at 
the  June  term,  1873.  The  other  system  is  found  in  sections 
3468-83,  and  is  complete  in  itself.  Section  3480,  though  a 
later  statute  than  section  3478,  does  not  repeal  it,  since  the 
two  may  stand  together,  and  repeals  by  implication  are  not 
favored.  Sedgwick  on  Stat.  &  Const.  Law,  123,  and  notes ; 
George  v.  Skeates  $•  Co.  19  Ala.  738 ;  Bawles  v.  Kennedy, 
23  Ala.  240.  The  object  of  the  act  of  1860,  now  sections 
3479-80,  was  not  to  affect  the  return  of  executions,  but  to  give 
to  money  decrees  the  effect  of  judgments,  so  as  to  allow  execu- 
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tions  in  common  form  to  issue  for  balances,  in  suits  to  fore- 
close mortgages,  and  to  enforce  vendors'  liens,  instead  of 
driving  the  party  to  an  action  at  law  for  its  recovery.  The 
construction  contended  for  by  the  appellants  would  lead  to  this 
singular  result:  on  decrees  to  foreclose  mortgages,  to  enforce 
vendors'  liens,  and  on  all  money  decrees  where  an  account  is 
taken  between  the  parties,  the  execution  would  be  returnable 
to  the  next  term  of  the  court ;  while,  on  decrees  to  enforce  any 
other  liens,  and  on  money  decrees  where  the  amount  was  as- 
certained by  the  chancellor  without  an  account  being  taken 
between  the  parties,  and  on  decrees  to  obtain  the  possession  of 
lands  or  personal  property,  the  execution  would  be  returnable 
to  "  the  first  Monday  in  some  month,  to  be  specified  in  the 
writ." 

Fourth.  As  to  the  alteration  of  the  return  day  of  the  execu- 
tions. The  testimony  shows  how  this  was  done,  and  relieves 
the  complainant  of  all  connection  with  it.  The  executions 
were  never  returned,  in  fact  or  in  law,  until  after  the  lands 
were  sold.  An  execution  is  not  returned  until  the  statutory 
directions  have  been  complied  with,  and  the  writ  has  been 
delivered  to  the  clerk  or  register  as  returned.  Until  they  are 
returned,  executions  do  not  become  records.  Hjarrell  v.  Mar- 
tin, Pleasants  $  Co.  6  Ala.  587  ;  Woodward  v.  Harbin,  1 
Ala.  104.  To  have  that  effect,  they  must  be  returnable 
according  to  law.  Hardy  v.  G-ascoigne,  6  Porter,  447 ;  13 
Pick.  477;  27  Miss.  469;  Creagh  v.  Savage,  14  Ala.  454. 
The  issue  of  executions  is  purely  ministerial,  and  may  be  done 
by  deputy,  or  even  by  an  agent.  McMahon  v.  Colclough,  2 
Ala.  68 ;  Kyle  v.  Evans,  3  Ala.  481 ;  10  Johns.  404.  The 
failure  to  specify  in  the  writ  when  it  is  returnable,  is  a  mere 
irregularity.  Wojford  v.  Robinson,  7  Ala.  489 ;  Samples  v. 
Walker,  9  Ala.  726.  Neither  such  failure,  nor  any  other 
amendable  error,  renders  the  execution  void.  Brown  v.  Hart, 
31  Ala.  146 ;  Deloach  v.  State  Bank,  27  Ala.  437 ;  Chambers 
v.  Stone,  9  Ala.  260 ;  Thompson  v.  Bondurant,  15  Ala.  346 ; 
McCullom  v.  Hubbert,  13  Ala.  282.  Irregularities  in  execu- 
tions do  not  avoid  sales  made  under  them.  Authorities  supra; 
also,  Landers  v.  Perkins,  12  Mo.  238 ;  Doe  v.  Hamilton,  23 
Miss.  496;  Reed  v.  Austin,  9  Mo.  713;  Wells  v.  Griffin,  2 
Head,  Tenn.  R.  568  ;  Commonwealth  v.  Lehr,  13  Penn.  St.  22  ; 
Daviess  v.  Womack,  8  B.  Monroe,  336;  4  Gilm.  336;  16 
Iowa,  10  ;  18  Wis.  560  ;  2  Jones's  Law,  63.  Palpable  irregu- 
larities in  the  frame  of  executions,  under  our  decisions,  neither 
justify  the  sheriff  in  refusing  to  execute  or  return  them,  nor 
avoid  sales  made  under  them.  Chambers  v.  Stone,  9  Ala.  260  ; 
Samples  v.  Walker,  9  Ala.  726 ;  Brown  v.  Hart,  31  Ala.  146 ; 
Couch  v.  Atkinson,  32  Ala.  633.     Very  liberal  intendments 
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are  indulged  in  favor  of  executions,  after  sales  mnde  under 
them.  Landes  v.  Brant,  10  How.  U.  S.  348 ;  6  Jones's  Law, 
520 ;  4  Green  (Iowa),  455 ;  2  Cowen,  454 ;  Shepherd  v. 
Mobley,  12  Ala.  561.  If  there  be  no  fraud  or  unfairness  in  the 
sale,  the  same  intendments  are  indulged  when  the  plaintiff  in 
execution  becomes  the  purchaser.  Ingram  v.  Beck,  2  Strob. 
207.  Whenever  the  sheriff,  if  sued  in  trespass,  can  justify 
under  the  process,  his  sale  will  convey  the  title.  Jeanes  v. 
Wilkins,  1  Vesey  Sr.  195 ;  Blaine  v.  Charles  Carter,  4 
Cranch,  333. 

Sales  under  executions,  made  on  the  return  day,  are  good, 
and  pass  the  title.  Prescott  v.  Wright,  6  Mass.  20 ;  Vail  v. 
Lewis,  4  Johns.  450 ;  Chase  v.  Grilman,  3  Shep.  64 ;  Den  v. 
Gaskins,  1  Dev.  295.  The  sale  in  this  case  was  made  on  the 
return  day  of  the  execution.  Our  decisions,  holding  sales  void 
when  made  on  the  first  day  of  the  court  to  which  the  execution 
is  returnable,  are  not  in  conflict  with  this  principle,  because 
the  return  day  of  the  writ,  in  all  those  cases,  was  three  days 
before  the  first  day  of  the  court. 

As  showing  that  the  sheriff  may  justify  under  an  execution, 
which  has  been  altered  by  the  clerk,  and  that  a  sale  under  it 
will  pass  the  title,  the  following  cases  are  directly  in  point. 
Pierce  v.  Hubbard,  10  Johns.  404 ;  Atkinson  v.  Q-utcher,  23 
Ark.  101 ;  Roberts  v.  Church,  17  Conn.  142  ;  Gage  v.  Barnes, 
11  Vermont,  195;  Clendenin  v.  Allen,  4  N.  H.  386;  Plumer 
v.  Fogg,  18  N.  H.  559 ;  Paris  v.  The  State,  3  Ohio  St.  159 ; 
Sawyer  v.  Doane,  19  Vermont,  598 ;  13  Johns.  158  ;  18,  Johns. 
3 ;  1  Wendell,  551 ;  4  Wendell,  512 ;  6  Wendell,  663 ;  2 
Cowen,  454 ;  7  Cowen,  310 ;  2  Hill,  329 ;  15  Barbour,  604 ; 
2  Hawk.  54;  3  Hawk.  463.  All  these  cases,  except  those 
from  New  York,  are  uninfluenced  by  statute ;  and  the  cases 
cited  on  the  other  side,  when  critically  examined,  will  be  found 
not  in  conflict  with  them. 

9.  It  is  shown  that  Dr.  Jones  received  and  used  $1,000,  which 
Mrs.  Taliaferro  had  given  to  his  wife,  and  which  did  not  enter 
into  her  decree  against  him.  Whether,  when  the  Red  Moun- 
tain stock  was  put  in  her  name,  it  was  understood  or  intended 
as  a  payment  of  this  particular  debt,  is  immaterial.  If  he 
directed  the  application  to  that  particular  debt,  he  had  the 
right  to  do  so ;  and  if  he  failed  to  direct  the  application,  she 
might  lawfully  apply  it.  Robinson  v.  Allison,  36  Ala.  525. 
Even  if  there  had  been  no  application  or  election  as  to  the 
payment,  the  complainant  has  the  legal  title,  and  at  least  an 
equal  (if  not  a  superior)  equity  to  the  defendants. 

10.  The  interest  in  the  drug  store  was  purchased  with 
money  which  Dr.  Jones  paid  to  his  wife  on  account  of  the  rents 
and  profits  of  the  property  conveyed  by  him,  in  1849,  to  Mrs. 
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Taliaferro  as  trustee,  which  he  had  received  and  used.  The 
value  of  these  rents  and  profits  is  shown  to  have  been  about 
$20,000 ;  the  entire  amount  paid  by  Dr.  Jones  on  account  of 
them,  in  October  or  November,  1866,  was  $6,000 ;  and  of  this 
sum,  which  Mrs.  Jones  returned  to  him,  with  a  request  that 
he  would  invest  it  for  her,  $3,500  was  invested  in  the  drug 
store.  At  common  law,  which  merged  the  person  of  the  wife, 
civilly,  in  that  of  her  husband,  and  allowed  her  to  make  no 
contracts,  these  rents  and  profits  would  be  deemed  a  gift  to 
the  husband,  and  his  payment  to  her  on  account  of  them 
would  be  held  voluntary.  Roper  v.  Roper,  29  Ala.  247. 
This  presumption  would  be  indulged  against  the  wife,  although 
nothing  was  said  or  done  to  indicate  such  an  intention  on  her 
part ;  a  most  unnatural  presumption,  when  we  consider  her 
weakness  and  utter  inability  to  resist  him.  But  this  theory  of 
the  common  law,  with  its  incidents,  has  been  swept  away  by 
advancing  civilization.  "  The  statute  has  removed  the  merger, 
and  restored  the  wife  to  a  capacity  to  receive  and  own  estates 
as  fully  as  though  she  were  a  feme  sole."  Stone  $■  Matthews 
v.  Gazzam,  46  Ala.  275  ;  Wilkinson  v.  Cheatham,  45  Ala.  340  ; 
Goree  v.  Walthall,  44  Ala.  161 ;  King  v.  Seals,  45  Ala.  418 ; 
Glenn  v.  Glenn,  at  January  term,  1872.  If  Mrs.  Jones  had 
been  a  stranger,  and  had  allowed  Dr.  Jones  thus  to  receive 
and  use  her  property,  nothing  being  said  as  to  the  terms,  the 
law  would  have  implied  a  promise  on  his  part  to  pay  for  it. 
The  payment  so  made  by  Dr.  Jones,  on  account  of  these  rents 
and  profits,  was  both  a  promise  and  its  performance,  and  the 
law  will  sanction  it  as  supported  by  a  sufficient  consideration. 
Chitty  on  Contracts,  47-8 ;  1  Parsons  on  Contracts,  360. 

B.  F.  SAFFOLD,  J.  — In  1854,  B.  C.  Jones  became  the 
administrator,  in  Alabama,  of  the  estate  of  E.  A.  Brevard,  a 
resident  citizen  of  North  Carolina,  who  left  there  a  will,  of 
which  the  appellants  were  the  appointed  executors.  On  the 
29th  of  May,  1869,  these  executors,  on  a  bill  filed  in  Mont- 
gomery county  in  1860,  against  Jones  and  his  sureties,  for  the 
settlement  of  his  ancillary  administration,  recovered  a  decree 
for  a  large  sum  against  the  sureties  and  his  administrator,  he 
having  died  after  the  commencement  of  the  suit.  An  execu- 
tion on  this  decree  was  levied  on  certain  lands,  an  undivided 
half  interest  in  a  stock  of  drugs,  &c,  and  one  hundred  shares 
of  stock  in  the  Red  Mountain  Iron  &  Coal  Company,  as  the 
property  of  B.  R.  Jones,  one  of  the  sureties.  The  appellee,  his 
wife,  claimed  the  property  as  her  own,  and  not  subject  to  the 
payment  of  the  debt  for  which  the  levy  was  made.  By  this 
bill  she  obtained  an  injunction  against  the  sale,  and  a  decree 
declaring  her  title. 
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The  appellee's  claim  rests  upon  the  following  facts :  In  Jan- 
uary, 1867,  she  recovered  against  her  husband,  B.  R.  Jones,  a 
decree  in  equity  for  $9,098.44,  and  a  further  sum  of  $4,500. 
Two  executions  were  issued  on  the  decree,  both  dated  Decem- 
ber 18,  1868,  and  returnable  by  their  terms  on  the  first  Mon- 
day in  June,  1869.  They  were  levied  on  the  lands  in  contro- 
versy, as  the  property  of  the  husband,  and  said  lands  sold  by 
the  sheriff,  on  the  return  day  of  the  executions,  for  $13,800, 
Mrs.  Jones  becoming  the  purchaser.  The  proceeds  were  ap- 
plied in  full  satisfaction  to  the  larger  debt,  and  in  part  to  the 
other.  A  conveyance  was  made  by  the  sheriff  to  the  appellee 
as  the  purchaser.  The  shares  of  stock  stood  on  the  books  of 
the  company  as  originally  issued  to  her.  The  half  interest  in 
the  drug  store  was  personal  property,  held  by  her  under  parol 
contract  of  partnership  with  Cary. 

[1.]  So  far,  the  legal  title  to  all  of  the  property  is  vested  in 
the  appellee.  There  seems  to  be  no  interest  of  B.  R.  Jones, 
subject  to  sale  under  the  execution  of  the  appellants,  and,  con- 
sequently, no  necessity  for  her  resort  to  equity.  But  it  is  evi- 
dent, from  facts  presently  to  be  stated,  that  as  soon  as  the  sale 
under  the  appellants'  execution  should  be  effected,  the  appellee 
would  be  liable,  for  a  time  limited  only  by  the  statute  of  limi- 
tations, to  assault  by  the  purchaser,  claiming  whatever  interest 
in  the  property  he  might  be  able  to  show  existed  in  B.  R. 
Jones.  As  the  decree  of  January,  1867,  would  not  be  conclu- 
sive against  the  assailant,  the  contest  would  involve  transactions 
of  husband  and  wife,  and  rights  of  property,  perhaps,  only  sus- 
tainable in  equity. 

[2.]  Mrs.  Jones,  the  appellee,  was  married  in  1841,  when 
the  law  gave  to  her  husband  absolutely  whatever  of  personalty 
she  possessed,  with  the  right  to  reduce  to  possession  such  as 
had  not  been  received ;  and,  in  her  real  estate,  a  life  interest, 
as  tenant  by  curtesy,  after  issue  born ;  all  of  which  could  be 
sold  away  from  her,  for  the  payment  of  his  debts.  But  the 
real  estate  remained  the  property  of  the  wife,  unless  both  of 
them  converted  it  into  personalty  ;  and  on  the  death  of  the 
wife,  whether  before  or  after  the  death  of  the  husband,  it  de- 
scended to  her  heirs.  Bibb  v.  McKinley  et  al.  9  Porter,  636 ; 
Nunn  v.  Givhan,  45  Ala.  370. 

Between  the  years  1855  and  1858,  the  appellee  and  her  hus- 
band sold  two  parcels  of  land,  one  of  which  was  given  to  her 
by  her  mother,  Mrs.  Taliaferro,  in  1843,  and  the  other  de- 
scended to  her  previously  from  her  father.  For  the  first,  $2,000 
were  obtained,  and  for  the  other  $2,50Q,  The  money  was  ap- 
propriated by  the  husband  to  his  own  uses.  The  laws  protect- 
ing the  estates  of  married  women  certainly  fastened  on  to  these 
lands,  to  the  extent  of  securing  to  the  wife  whatever  interest 
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she  had  in  them  at  the  date  of  their  passage.  They  may  not 
have  divested  the  husband  of  any  right  which  he  had  pre- 
viously acquired  by  his  marriage,  and  was  in  the  enjoyment  of. 
When  the  sale  was  made,  some  years  after  their  passage,  the 
husband  could  not  have  taken  the  proceeds  as  personalty. 
That  belonged  to  the  wife,  as  did  the  lands.  Whatever  change 
or  alteration  of  right  was  effected  in  the  property  by  its  con- 
version into  money,  must  be  held  to  have  enured  to  the  ben- 
efit of  the  wife. 

In  Sessions  v.  Sessions,  33  Ala.  522,  it  was  said,  that  the 
sale  operated  as  a  conversion  of  the  realty  into  personalty, 
which,  as  new  property,  became  her  separate  estate  by  virtue 
of  the  Code,  §  1982  (R.  C.  §  2371).  Even  if  it  were  practicable 
to  trace  the  husband's  marital  right  to  the  use  of  this  property, 
through  its  transformation,  it  is  inexpedient  and  inequitable 
to  do  so  against  the  wife,  in  favor  of  creditors  of  the  husband, 
whose  claim  accrued  after  the  enactment  of  the  statutes  re- 
ferred to,  which  made  so  radical  a  change  in  the  law.  It  was 
within  the  authority  of  the  legislature  to  exempt  the  rents,  in- 
come, and  profits  of  the  wife's  property  from  the  payment  of 
the  husband's  debts,  while  permitting  to  him  the  enjoyment  of 
them  ;  and  this,  I  think,  the  law  has  done.  At  any  rate,  real 
and  personal  property  are  subject  to  the  laws  which  govern 
them  respectively,  and  may  be  converted  by  the  owners  from 
one  into  the  other  before  the  rights  of  others  have  attached. 

[3.]  In  1849,  B.  R.  Jones  conveyed  to  Mrs.  Taliaferro,  in 
trust  for  his  wife  and  children,  several  lots  of  land  in  the  city 
of  Montgomery,  and  a  considerable  amount  of  personal  prop- 
erty. Mrs.  Taliaferro  was  a  naked  trustee,  holding  the  legal 
title  merely.  In  equity,  Mrs.  Jones  and  her  children  were  the 
owners  as  well  as  the  beneficiaries  of  the  property.  Her  inter- 
est, which  was  a  life  estate,  was  subject  to  the  act  of  1848  for 
the  protection  of  the  estates  of  married  women,  to  the  exclu- 
sion of  her  husband's  creditors,  in  any  respect  not  protected  by 
the  deed.  The  conveyance  is  to  the  trustee,  in  trust  '*  for  the 
said  Frances  Amelia  Jones  during  the  term  of  her  natural 
life,"  &c,  "  not  in  any  event  to  be  subject  to  the  debts,  con- 
tracts, liabilities,  or  forfeitures  of  the  said  Benjamin  Rush 
Jones,"  &c.  The  "  married  woman's  law  "  operates  on  all  the 
property  or  interest  of  the  wife,  except  so  far  as  the  terms  upon 
which  she  obtains  it  require  the  application  of  a  different  rule. 
Where  the  contract  is  silent,  the  law  must  govern.  Molton  v. 
Martin,  43  Ala.  651. 

[4.]  Upon  one  or  more  of  the  above  mentioned  lots  there 
were  buildings,  which  B.  R.  Jones  removed,  and  placed  on  a 
lot  belonging  to  himself.  The  removal  was  made  with  the 
understanding  between  him  and  his  wife,  that  they  were  to  be 
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replaced  with  others  of  more  value.  This  precludes  the  idea 
of  a  gift  of  her  own  or  any  larger  interest  to  him.  The  dam- 
age thus  done  to  the  realty,  the  houses  not  having  been  built, 
was  estimated  in  the  decree  of  1867  at  $6,000. 

[5.]  In  1855,  the  appellee  received  from  her  mother  two 
slaves,  Allen  and  Polly,  which  her  husband  sold  for  $2,100. 
Afterwards,  on  the  final  settlement  of  her  mother's  estate,  she 
became  entitled  to  $1,198.44.  These  two  sums  of  money  her 
husband  appropriated  to  his  own  use.  It  is  claimed  for  the 
appellants,  that  the  property  and  money  so  received  were  but 
the  accretions  of  property  left  to  the  mother  for  her  life  only, 
with  remainder  to  her  children,  by  the  will  of  David  Taliaferro, 
her  husband ;  and,  consequently,  that  as  a  vested  remainder, 
and  by  virtue  of  the  possession  of  the  tenant  for  life,  B.  R. 
Jones  had  acquired  actual  possession.  Without  discussing  the 
correctness  of  the  sequence,  it  is  sufficient  to  say,  that  the  fair 
interpretation  of  David  Taliaferro's  will  gives  to  his  wife  an 
absolute  title  to  her  portion  of  his  personal  property.  He  di- 
rects the  keeping  of  his  property  together,  under  the  control 
and  management  of  his  wife  and  his  executors,  until  the  com- 
ing of  age  or  marriage  of  the  eldest  child,  who  was  then  to  re- 
ceive an  equal  portion  according  to  the  number  of  children  sur- 
viving, counting  their  mother  as  entitled  to  a  child's  part. 
The  portion  of  the  eldest,  so  ascertained,  was  to  be  the  stand- 
ard of  distribution  amongst  the  younger  children  respectively, 
as  they  married  or  came  of  age.  But,  if  his  wife  should  marry 
again,  her  interest  might  be  withdrawn  on  that  event,  and, 
perhaps,  the  keeping  together  abandoned  as  to  the  children's 
shares.  He  then  devises  to  his  wife  a  life  estate  in  the  land 
on  which  he  was  residing.  His  appropriation  of  $5,000  out  of 
the  profits  of  his  property  for  the  benefit  of  his  son  William 
Benjamin  no  more  affected  the  tenure  of  Mrs.  Taliaferro's  es- 
tate than  it  did  the  children's. 

All  of  the  property  above  described,  to  wit,  the  two  parcels  of 
land  converted  into  personal  property,  the  damages  on  account 
of  the  removal  of  the  houses,  the  two  slaves,  and  the  distribu- 
tive share  in  Mrs.  Taliaferro's  estate,  aggregating  in  value 
about  $13,798,  clearly  belonged  to  the  appellee,  as  her  separate 
statutory  estate,  and  was  not  subject  to  the  payment  of  her 
husband's  debts.  It  was  so  decreed  by  the  chancery  court  in 
1867,  and  the  land  in  controversy  was  sold  under  the  judg- 
ment then  rendered,  and  purchased  by  the  appellee  in  satisfac- 
tion of  it. 

[6.]  In  1854,  the  appellee  received  from  her  mother  $1,000, 
which  her  husband  also  appropriated.  In  1867,  he  supplied 
her  with  that  amount,  with  which  she  purchased  or  paid  for 
the  stock  in  the  Iron  &  Coal  Company.     He  had  previously, 
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in  1862,  subscribed  for  stock  in  the  company,  but  had  not  paid 
for  any  portion  of  it.  In  1867,  the  company  reorganized  its 
affairs,  and  offered  to  its  subscribers  a  certain  amount  of  stock 
at  a  specified  price,  in  lieu  of  the  former  subscriptions.  The 
appellee  complied  with  the  terms  in  respect  to  her  husband's 
subscription,  and  received  the  certificate  and  stock  in  her  own 
name.  This  was  a  legitimate  investment  of  so  much  of  her 
statutory  estate. 

[7.]  In  1866,  her  husband  gave  her  $3,500,  with  which  she 
purchased  the  half  interest  in  the  drug  store.  She  claims  that 
this  money  was  the  profits  of  the  property  conveyed  by  him 
in  1849  for  the  benefit  of  herself  and  her  children.  The  appel- 
lants insist  that,  as  she  had  a  life  estate  in  all  of  that  property, 
and  her  husband  was  not  accountable  to  her  for  the  profits, 
his  gift  to  her  in  1866  was  in  fraud  of  the  rights  of  his  cred- 
itors. 

The  identical  profits  of  the  wife's  separate  statutory  estate 
do  not  belong  to  the  husband.  If  he  misapply  them,  so  that 
she  is  deprived  of  proper  maintenance,  he  will  be  removed 
from  the  trusteeship,  and  the  control  of  the  property,  with  its 
rents,  issues,  and  profits,  will  be  given  to  her.  R.  C.  §§  2383, 
2384.  They  are  not  subject  to  the  payment  of  his  debts.  R. 
C.  §  2372.  If  he  should  invest  them  in  her  name,  or  for  her 
account,  such  investment  would  be  her  property.  Must  he, 
in  making  the  investment,  use  the  identical  profits  ?  If  he 
were  to  buy  a  tract  of  land  for  himself,  and  one  for  his  wife, 
for  cash,  and  pay  for  his  own  with  her  money,  and  for  hers  with 
his  money,  would  both  parcels  be  his,  without  regard  to  his  in- 
tention ?  If  so,  then  circumstances  of  indifference  may  overrule 
reason. 

A  person  may  sell  his  own  property  bond  jide,  or  make  a 
simulated  sale  of  it,  before  his  creditor  obtains  a  lien.  In  the 
first  case,  he  will  defeat  his  creditor  of  the  property.  In  the 
other,  he  will  fail  on  account  of  his  fraud.  If  he  restore  to  his 
wife  property  for  that  of  hers  which  he  had  taken,  and  which 
was  not  his,  nor  subject  to  his  debts,  is  there  no  consideration 
for  it,  because  he  is  not  accountable  to  her,  and  husband  and 
wife  cannot  contract  with  each  other  ?  He  is  not  forbidden  to 
account  to  her,  and  he  need  not  contract  with  her.  Restitu- 
tion is  not  alone  of  the  specific  thing,  but  it  may  be  of  some- 
thing else.  The  creditor's  ground  of  complaint,  in  such  case, 
is  not  the  restitution,  but  some  imposition  practised  upon  him, 
whereby  he  was  induced  to  give  the  credit,  or  is  withheld  from 
collecting  his  demand.  In  short,  the  creditor  is  not  injured,  if 
the  husband  honestly  restores  to  his  wife  what  he  had  taken 
from  her.  The  rule  is  the  same  as  between  other  persons,  if 
he  chooses  to  account.  The  justice  of  it  is  shown  in  the  fact, 
vol.  n.  16 
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that  by  refusing  to  account  he  may  subject  the  corpus  of  her 
estate  to  sale  for  the  necessary  support  of  the  family. 

[8.]  No  executions  were  issued  on  the  decrees  of  January  6, 
1867,  in  favor  of  the  appellee  against  her  husband,  until  after 
the  expiration  of  a  year  and  a  day.  When  issued,  on  the  18th 
of  December,  1868,  they  were  made  returnable  on  the  first 
Monday  in  March,  1869.  The  sheriff  having  failed  to  take 
any  action  by  that  time,  the  register's  clerk  who  had  issued 
the  executions,  a  few  days  after  the  return  day,  erased  the 
word  "  March,"  and  substituted  "  April ;  "  and  in  like  manner 
he  afterwards  erased  "  April,"  and  substituted  "  June."  On 
this  last  return  day,  the  sale  was  made.  The  executions  were 
not  at  any  time  formally  returned  by  the  sheriff,  but  on  ac- 
count of  his  failure  to  enforce  them,  the  register's  clerk,  on  his 
request,  extended  the  return  day. 

The  statute  very  explicitly  declares,  that  u  no  execution  shall 
issue  on  a  judgment  or  decree  of  the  circuit,  chancery,  or  pro- 
bate court,  on  which  an  execution  has  not  been  sued  out  within 
one  year  after  its  rendition,  until  the  same  has  been  revived 
by  scire  facias, "  &c.  R.  C.  §  2820.  The  Code  of  1852  was 
to  the  same  effect  in  respect  to  judgments  of  the  circuit  court. 
Code,  §  2419.  The  law  previously,  as  far  back  as  1807,  al- 
lowed execution  on  the  judgment  of  any  court  of  record,  within 
the  year.  In  1835,  the  legislature,  because  doubts  had  arisen 
whether  a  scire  facias  would  lie  on  a  judgment  where  execution 
had  not  issued  within  the  year  and  day,  enacted  that  the  plain- 
tiff should  have  it.  Clay's  Dig.  199,  §  1  ;  207,  §  29.  If  it 
was  doubtful  whether  a  scire  facias  would  lie,  it  must  have 
been  certain  that  an  execution  could  not  have  issued.  Under 
these  older  laws,  this  court  has  held,  that  executions  issued 
after  the  year  and  day  were  not  void,  but  voidable  at  the 
option  of  the  defendant  alone,  unless  other  persons  had  in  the 
mean  time  acquired  rights.  Collingsworth  v.  Horn,  4  S.  &  P. 
237;  Boren  v.  McGrehee,6  Port.  432;  Fournier  v.  Curry,  4 
Ala.  321 ;  Jackson  v.  Bartlett,  8  Johns.  361  ;  Pollard  v.  Cocke, 
19  Ala.  188.  It  can  make  no  difference  if  the  plaintiff  in  exe- 
cution is  the  purchaser,  because  the  question  is  not  one  of 
notice,  but  of  the  status  of  the  execution. 

[9.]  The  effect  of  the  alterations  of  the  return  day  is  fully 
contained  in  the  inquiry,  whether  the  executions,  when  they 
were  issued,  might  have  been  made  returnable  on  the  first 
Monday  in  June,  1869.  If  they  could  have  been  so  made,  they 
appeared  on  the  face  to  be  valid  and  operative  at  the  time  of 
the  sale.  In  a  collateral  proceeding,  the  purchaser  may  rely 
on  the  judgment,  execution  thereon,  levy,  and  sheriff's  deed. 
Ware  v.  Bradford,  2  Ala.  676.  The  erasures  and  interlinea- 
tions were  not,  of  themselves,  sufficient  to  vitiate  the  executions  ; 
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and  their  explanation  rested  solely  on  the  parol  testimony  of  the 
register's  clerk  and  the  sheriff.  Even  on  a  direct  proceeding  to 
quash  the  executions,  a  harmless  explanation,  such  as,  that  the 
register  wrote  "  March  "  and  "  April  "  by  mistake  and  erased 
them,  and  substituted  "  June  "  before  issuing  them,  would  not 
have  shown  irregularity.  Sarrell  v.  Martin,  Pleasants  <$•  Co. 
6  Ala.  587. 

[10.]  Writs  from  the  court  of  chancery,  for  the  collection  of 
money,  are  to  be  made  returnable  on  the  first  Monday  of  a 
month,  to  be  specified  in  the  writ.  R.  C.  §  3478.  "  In  all 
cases  where  an  account  is  taken  between  the  parties,  and  the 
amount  of  indebtedness  between  them  ascertained  by  the  decree 
of  such  chancery  court,  such  decrees  shall  have  the  force  and 
effect  of  judgments,  and  executions  thereon  may  be  issued  by 
the  registers,"  which  "  shall  have  the  force  and  effect  of  ex- 
ecutions issued  from  the  circuit  courts,  and  shall  be  levied, 
collected,  and  returned  in  the  same  manner."  R.  C.  §§  3479, 
3480.  The  varied  relief  which  the  chancery  court  is  author- 
ized to  give,  presents  a  reason  why  its  process  for  the  collection 
of  money  should  not  be  so  strictly  confined  as  in  the  courts  of 
law.  The  collection  of  money  is  rather  an  adjunct  to  its  juris- 
diction, which  must  often  yield  to  its  main  purpose.  For  in- 
stance, it  would  formerly  foreclose  a  mortgage,  or  enforce  a 
vendor's  lien,  by  a  sale  of  the  property,  leaving  any  balance  due 
to  the  complainant  to  be  recovered  by  him  in  an  action  of  law ; 
but  for  the  sake  of  convenience,  and  to  prevent  a  multiplicity 
of  suits,  it  may  now,  under  the  authority  of  statutes,  render 
judgment  and  enforce  its  collection  by  execution. 

The  retention  in  the  Revised  Code  of  section  3478,  which 
was  anterior  to  section  3480,  makes  it  our  duty  to  give  effect  to 
it,  if  practicable,  not  inconsistent  with  a  just  interpretation  of 
the  latter.  An  execution  levied,  collected,  and  returned,  is  the 
work  of  the  sheriff.  He  must  return  it  at  the  time  specified  in 
the  writ,  whether  that  be  a  particular  day,  or  simply  "  accord- 
ing to  law."  Forward  v.  Marsh,  18  Ala.  645.  Section  3480, 
in  respect  to  the  return,  is  a  direction  to  the  sheriff,  who  has 
no  discretion  in  the  matter.  Neither  the  law  court,  nor  its 
clerk,  is  given  any  discretion  about  the  return  day  of  an  ex- 
ecution issued  from  it.  But  the  court  of  chancery,  as  a  court 
of  relief,  must  be  allowed  more  latitude.  On  a  decree  for  the 
foreclosure  of  a  mortgage,  or  the  enforcement  of  an  equitable 
lien,  the  property  must  be  sold,  and  the  sale  confirmed,  and  the 
balance  due  ascertained  by  the  decree  of  the  court,  before  an 
execution  can  issue.  R.  C.  §  3479.  This  will  take  time,  and 
equitable  time  should  be  given,  which  may  extend  beyond  the 
next  term  of  the  court.  Therefore  was  the  return  day  left  dis- 
cretionary with  the  court,  or  the  register,  except  that  it  must 
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be  on  the  first  Monday  of  a  month.  The  lien  and  priority  of 
such  executions,  if  the  return  day  is  unreasonably  postponed, 
are  not  involved  in  this  case.  The  appellants  had  acquired  no 
rights  between  the  teste  and  the  return  day ;  and  as  many  of 
our  chancery  courts  are  held  only  once  a  year,  a  postponement 
less  than  one  year  would  not  be  an  unreasonable  length  of  time. 

The  decree  is  affirmed. 


Dorsey  v.  Dumas's  Heirs. 

Motion  to  vacate  Judgment  of  Affirmance. 

Affirmance  for  want  of  assignment  of  errors.  —  An  affirmance  for  want  of  an  as- 
signment of  errors,  rendered  at  the  second  term  after  the  cause  was  docketed, 
will  not  be  set  aside  and  vacated,  on  motion,  on  the  ground  that  the  failure  to  assign 
errors  was  the  result  of  forgetfulness  on  the  part  of  counsel,  superinduced  by  the 
omission  of  the  clerk  to  enter  their  names  on  the  docket  at  the  said  second  term. 

Motion  to  set  aside  an  affirmance  of  the  judgment  at  the 
June  term,  1872,  for  want  of  an  assignment  of  errors. 

Rice,  Jones  &  Wiley,  for  the  motion. 

Ellis  &  Caldwell  and  S.  K.  McSpadden,  contra. 

Per  Curiam.  —  The  appeal  in  this  cause  was  taken  to  the 
January  term,  1872,  of  this  court.  The  record  was  filed  at  that 
term,  the  cause  docketed,  an  appearance  entered  for  the  appel- 
lants, and  a  continuance  had.  At  the  June  term,  1872,  the 
cause  was  docketed,  but  the  clerk  omitted  to  enter  the  name  of 
the  counsel  appearing  for  the  appellants;  and  a  judgment  of 
affirmance,  for  want  of  an  assignment  of  errors,  was  rendered. 
The  appellants  now  move  to  vacate  that  judgment,  alleging 
that  the  failure  to  assign  errors  was  the  result  of  forgetfulness 
on  the  part  of  their  counsel,  superinduced  by  the  omission  of 
the  clerk  to  enter  their  appearance  on  the  docket  of  the  June 
term,  1872.  In  Waters  v.  Creagh,  4  St.  &  Port.  81,  this  court 
declared  it  would  not  encourage  an  omission  to  assign  errors, 
by  setting  aside  judgments  taken  for  want  of  an  assignment, 
though,  under  very  peculiar  circumstances,  such  judgments 
would  be  vacated.  If  it  could  be  admitted  that  the  omission  to 
assign  error  at  the  June  term,  1872,  was  sufficiently  accounted 
for,  there  is  no  sufficient  reason  shown  for  the  failure  to  assign 
at  the  preceding  Januai'y  term,  when  the  assignment  should 
properly  have  been  made.  If  forgetfulness  of  parties  or  counsel 
should  be  admitted  as  a  sufficient  reason  for  vacating  judg- 
ments, it  would  be  difficult  to  determine  what  diligence  should 
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be  by  the  court  exacted  from  suitors,  or  where  diligence  ceased, 
and  negligence  was  imputable.  The  forgetfulness  of  counsel  of 
his  employment  would  scarcely  be  received  by  a  court  of  law  as 
a  ground  for  a  new  trial ;  and  it  cannot  be  received  here,  as  a 
peculiar  circumstance,  authorizing  the  vacation  of  a  judgment 
of  affirmance.  The  application  is  overruled. 


Moody  v.  Bibb  et  al. 

Bill  in  Equity  to  compel  Settlement  of  Guardian' s  Accounts. 

1.  Appointment  of  guardian  of  lunatic.  —  An  appointment  by  the  probate  court,  in 
1849,  of  a  guardian  for  a  supposed  lunatic,  without  an  inquisition  of  lunacy,  and 
without  notice  to  the  lunatic,  is  absolutely  void. 

2.  Liability  of  guardian  of  lunatic,  acting  under  void  appointment,  and  settlement  of 
accounts.  —  A  person  who  assumes  to  act  as  the  guardian  of  a  lunatic  without 
authority,  or  under  an  appointment  by  the  probate  court  which  is  void  for  want  of 
jurisdiction,  may  be  charged  as  a  trustee  in  invitum,  and  compelled  to  account  in 
the  chancery  court;  and  he  cannot  protect  himself  from  such  accounting  by  plead- 
ing a  former  settlement  in  the  probate  court,  which  was  void  for  want  of  juris- 
diction. 

3.  Conversion  of  ward's  estate  by  guardian,  or  investment  in  Confederate  treasury- 
notes. —  Under  the  laws  which  were  in  force  in  this  State  at  the  time  of  the  passage 
of  the  act  approved  Nov.  9th,  1861  (Sess.  Acts  1861,  pp.  53-4),  the  guardian  of  a 
lunatic  had  no  authority  to  convert  or  exchange  the  assets  of  his  ward's  estate  into 
Confederate  States  treasury-notes,  or  the  similar  notes  issued  by  the  state  govern- 
ment existing  in  Alabama  during  the  war;  and  that  act,  being  passed  by  the  said 
illegal  state  government,  could  not  confer  any  such  authority ;  nor  is  such  un- 
authorized conversion  validated  by  the  subsequent  enactment  of  February  23, 1866 
(Rev.  Code,  §  2135),  entitled  "An  act  for  the  relief  of  executors,  administrators, 
guardians,  and  trustees." 

Appeal  from  the  Chancery  Court  of  Greene. 

Heard  before  the  Hon.  A.  W.  Dillard. 

The  facts  of  this  case,  as  stated  in  the  opinion  of  the  court, 
were  these :  "  The  bill  was  filed  by  John  D.  Bibb  and  others, 
as  the  heirs  and  distributees  of  the  estate  of  Rufus  R.  Sims, 
deceased,  against  Washington  Moody,  as  the  guardian  of  said 
Sims  in  his  lifetime,  and  against  William  P.  May,  as  the  ad- 
ministrator of  the  estate  of  said  Rufus  R.  Sims,  and  others  inter- 
ested in  his  estate.  The  assignment  of  errors,  however,  seems 
to  confine  the  contest  in  this  court  wholly  to  the  defendant 
Moody,  who  is  the  principal  appellant.  The  object  of  the  bill 
is,  to  compel  said  Moody  to  account  for  certain  moneys  and 
effects  belonging  to  said  Sims  before  his  death,  which  were  in 
the  hands  of  said  Moody  at  the  death  of  said  Sims. 

"  It  appears  that  said  R.  R.  Sims  was  a  son,  and  one  of  the 
legatees  of  Edward  Sims,  deceased ;  and  at  the  distribution  of  the 
estate  of  said  Edwavd  Sims,  by  his  executors,  said  R.  R.  Sims 
being  esteemed  of  unsound  mind,  upon  the  petition  of  the  execu- 
tors for  that  purpose,  Moody  was  appointed  his  guardian  by  the 
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orphans'  court  of  Tuskaloosa  county.  This  appointment  was 
made  on  the  21st  day  of  June,  1849.  There  was  no  inquisition, 
or  writ  of  lunacy,  issued  against  said  Sims,  and  no  notice  of  the 
proceedings  given  to  him.  The  action  of  the  court  on  the  pe- 
tition of  the  executors  seems  to  have  been  wholly  ex  parte. 
Under  this  appointment,  Moody  gave  bond  as  such  guardian, 
and  received  several  thousand  dollars  of  the  moneys  and  prop- 
erty of  said  Sims,  of  which,  soon  after  his  appointment,  he  re- 
turned a  proper  inventory  to  said  probate  court ;  and  this,  with 
other  property  and  effects  belonging  to  the  estate  of  said  Sims, 
he  held  until  after  the  death  of  said  Sims,  which  occurred  in 
the  year  1861. 

"  After  the  death  of  said  Sims,  said  William  P.  May  was  ap- 
pointed administrator  of  his  estate,  by  the  probate  court  then 
sitting  in  the  county  of  Greene,  under  the  rebel  government 
then  having  control  of  the  State.  Thereupon,  Moody  filed  in 
the  probate  court  sitting  in  Tuskaloosa  county  his  accounts  and 
vouchers  for  a  final  settlement  of  his  said  guardianship.  This 
purports  to  have  been  done  in  the  year  1863,  and  his  final  set- 
tlement was  completed  on  the  16th  day  of  April,  1863.  On 
this  settlement,  the  sum  of  $18,960.90,  assets  of  the  estate  of 
said  R.  R.  Sims,  was  found  in  Moody's  hands.  In  settlement 
and  discharge  of  this  balance,  Moody  paid  the  amount  to  the 
administrator  in  Confederate  treasury-notes,  or  in  a  similar  cur- 
rency issued  by  the  rebel  state  government  during  the  late 
war ;  and  retained  in  his  own  hands,  and  used  for  his  own  pur- 
poses, the  assets  of  said  Sims's  estate  then  in  his  hands,  which 
consisted  of  choses  in  action,  such  as  bills  of  exchange,  and 
promissory  notes,  for  moneys  of  his  ward  loaned  out  by  him 
during  his  guardianship,  and  possibly  some  money.  Upon  this 
final  settlement  Moody  was  discharged  by  the  decree  of  said 
probate  court  as  said  guardian. 

"  After  this,  May  made  a  partial  settlement  of  his  adminis- 
tration of  said  estate,  in  said  probate  court  of  Greene  county, 
and  paid  over  to  the  distributees,  or  such  as  would  receive  it, 
in  such  Confederate  treasury-notes,  their  distributive  shares  of 
said  estate  ;  and  where  it  was  not  received  by  the  distributees, 
he  deposited  the  same  in  said  probate  court.  The  complainants 
in  this  suit,  and  possibly  some  of  the  other  distributees  of  the 
estate  of  said  R.  R.  Sims,  refused  to  receive  the  treasury-notes 
thus  allotted  to  them,  and  left  for  them  with  the  probate  judge  ; 
and  the  decrees  in  their  favor  remain  unsatisfied. 

"  Moody  set  up,  as  a  bar  to  this  suit,  the  decree  discharging 
him  on  said  final  settlement  of  April  16,  1863 ;  and  he  insisted 
that,  in  the  management  and  conduct  of  his  said  guardianship, 
he  acted  throughout  in  good  faith,  and  wholly  without  fraud. 
May  set  up  a  like  defence  on  his  part,  and  also  demurred  to  the 
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bill.  The  chancellor  overruled  the  defence  thus  set  up,  and 
also  the  demurrer,  and  decreed  that  Moody's  appointment  as 
guardian  of  said  Sims  was  void,  and  that  his  said  final  set- 
tlement was  also  void ;  and  he  required  said  Moody  to  state 
an  account  before  the  register,  as  master,  of  all  the  assets 
of  the  estate  of  said  Sims  received  by  him  as  such  guardian. 
There  were  other  instructions  to  the  register  in  stating  said  ac- 
count with  Mo6My,  which  seem  to  be  quite  proper,  but  which 
it  is  not  necessary  at  this  time  to  notice.  Moody  appeals  from 
the  chancellor's  decree,  and  here  assigns  the  same  as  error." 

R.  Crawford,  for  the  appellant. 

J.  B.  &  T.  C.  Clark  and  Morgan  &  Jolly,  contra. 

PETERS,  C.  J.  —  It  is  not  necessary,  in  the  present  condi- 
tion of  this  suit,  to  go  into  any  very  minute  statement  of  the 
facts  set  out  in  the  bill  and  answers.  There  is  no  serious  col- 
lision in  these  statements,  except  upon  the  allegations  charging 
fraud,  which  it  is  not  my  purpose  at  present  to  consider.  Tak- 
ing the  undisputed  facts  set  out  in  the  pleadings,  did  the  chan- 
cellor err  in  his  decree  in  the  court  below,  from  which  this 
appeal  is  taken  ? 

This  is  a  suit  in  chancery.  That  jurisdiction  seeks  to  enforce 
the  law,  but  only  in  such  a  manner  as  shall  result  in  the  most 
strict  justice  to  all  the  parties  on  both  sides,  under  the  law 
governing  their  rights.  As  no  law  is  intended  to  ultimate  in 
wrong  to  the  citizen,  who  is  also  the  sovereign,  the  chancellor 
sits  in  a  court  of  equity  to  dispense  the  power  of  the  sovereign, 
to  correct  the  unintended  injurious  operation  of  the  law,  which 
the  sovereign  himself  would  have  prevented  had  it  been  fore- 
seen. Adams's  Eq.  Intro,  p.  xxiii. ;  2  Bac.  Abr.  (Bouv.)  p. 
684  c;  1  Woodd.  Lect.  VII.  pp.  114, 115,  marg. ;  1  Story's  Eq. 
ch.  2,  §  39,  et  ubique.  This  great  light  in  this  important 
jurisdiction  may  sometimes  enable  us  to  do  right,  which  is  the 
law  of  laws,  and  what  the  sovereign  authority  always  must 
intend. 

[The  Chief  Justice  here  stated  the  facts  as  given  above.] 

1.  The  appointment  of  Moody  as  the  guardian  of  Rufus  R. 
Sims,  by  the  orphans'  court  of  Tuskaloosa  county,  in  June, 
1849,  whether  for  special  or  general  purposes,  was  clearly  void. 
The  court  acted  without  jurisdiction.  Sims  was  not  brought 
before  the  court  in  any  manner,  and  had  no  notice  whatever  of 
the  proceeding  to  declare  him  a  lunatic.  This  was  necessary, 
before  he  could  be  put  under  the  restraint  of  a  guardianship,  and 
deprived  of  the  control  of  his  own  person  and  of  his  property. 
This  appointment  was  made  before  the  adoption  and  promulga- 
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tion  of  the  Code  of  Alabama.  The  proceeding  was,  therefore, 
under  the  law  as  it  existed  before  the  Code  was  proclaimed.  A 
like  case  to  this  came  under  the  judicial  notice  of  this  court  in 
1852,  at  the  June  term  of  that  year.  This  was  the  case  of 
Eslava  v.  Lepretre,  21  Ala.  505.  In  this  latter  case,  the  report 
shows  that  a  guardian  had  been  appointed  for  Mrs.  Eslava,  as 
a  person  of  unsound  mind,  on  the  petition  of  her  husband,  by 
the  orphans'  court  of  Mobile  county,  without  ^first  proceeding 
to  have  her  declared  a  lunatic.  The  appointment  of  the  guar- 
dian was  made  before  the  7th  day  of  January,  1849,  as  on  that 
day  her  guardian  was  served  with  subpoena  to  bring  her  into 
court.  21  Ala.  511.  In  her  case,  this  court  said:  tw  This  ap- 
pointment was  made  upon  no  other  assurance  of  the  fact  of 
Mrs.  Eslava's  lunacy  than  the  petition  of  her  husband,  without 
notice  to  her,  and  without  the  issue  of  a  writ  de  lunatico  inqui- 
rendo,  and  the  verdict  of  a  jury  thereon.  Without  the  issue 
of  this  writ,  and  the  finding  of  the  jury,  the  county  court  judge 
had  no  power  to  declare  her  a  lunatic,  or  to  appoint  a  guardian 
for  her.  These  proceedings  are  indispensable  to  give  the 
county  court  jurisdiction  to  make  the  appointment ;  and  as  they 
were  not  had,  and  the  court  is  one  of  limited  jurisdiction,  the 
proceedings  on  the  appointment  of  the  guardian  are  coram  non 
judice  and  void.  Such  being  the  case,  they  may  be  impeached 
in  any  court,  in  a  collateral  proceeding,  in  which  a  party  seeks 
a  benefit  under  them.  Wightman  v.  Karmer,  20  Ala.  446 ; 
10  Peters,  449  ;  13  Peters,  511 ;  6  Wheat.  119 ;  3  How.  762  ; 
5  Hill  N.  Y.  568  ;  11  Wend.  652  ;  8  S.  &  M.  521  ;  16  Verm. 
251."  21  Ala.  504,  522.  The  appointment,  in  the  case  at  bar, 
was  precisely  similar  to  that  in  the  case  above  cited.  It  was 
wholly  ex  parte,  and  therefore  void.  McCurry  v.  Hooper,  12 
Ala.  823  ;  5  Pick.  219  ;  14  Mass.  222.  Sims  should  have 
first  been  declared  a  lunatic  in  some  regular  way,  before  any 
guardian  could  have  been  appointed.  Clay's  Dig.  p.  302,  §§ 
29,  30  ;  12  Ala.  823 ;  21  Ala.  504.  Moody  was  not,  then, 
the  guardian  of  Sims,  and  the  decree  of  the  probate  court  on 
his  final  settlement  and  discharge  was  void. 

2.  But,  having  assumed  to  discharge  the  duties  and  trusts 
of  a  guardian,  Moody  rendered  himself  liable  to  account  as 
such,  in  any  court  of  the  State  having  jurisdiction  to  adminis- 
ter such  trusts.  There  can  be  no  doubt  that  such  jurisdiction 
belongs  to  a  court  of  chancery.  Hall  v.  Hall,  43  Ala.  488. 
The  court  of  probate  has  no  jurisdiction  in  such  a  case.  No 
principle  is  better  settled,  than  that  a  person,  by  meddling  with 
trust  funds  without  authority,  may  make  himself  a  trustee  in 
invitum.  2  Story's  Eq.  §§  1254  et  seq. ;  Wormley  v.  Worm- 
ley,  8  Wheat.  421.  If  this  were  otherwise,  a  person  would 
be  allowed  to  set  up  one  illegal  act,  in  defence  of  another 
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illegal  act.  This  is  not  to  be  permitted.  One  wrong  cannot 
excuse  another  wrong.  Injuria  non  exeusat  injuriam.  Broom's 
Max.  (London  ed.)  pp.  247,  343,  349.  It  follows  from  this, 
that  if  Moody  undertook  to  act  as  the  guardian  of  Rufus 
R.  Sims,  he  was  bound  to  regulate  and  limit  his  acts  by  the 
law  of  his  assumed  office.  He  could  not  go  beyond  this,  and 
he  should  not  be  deprived  of  any  benefits  that  may  spring  out 
of  it.  Cunningham' -v.  JPool,  9  Ala.  615  ;  Wilson  v.  Knight, 
18  Ala.  129.  When  a  person  incurs  such  responsibilities,  he 
may  be  discharged  by  complying  with  the  demands  of  the  law, 
as  though  his  appointment  had  been  regular  and  legal,  in  a 
proper  court,  or  by  the  act  of  the  ward  himself,  if  he  is  sui 
juris.  The  decree  of  the  learned  chancellor  in  the  court  below 
does  not  go  beyond  this.  It  is,  therefore,  free  from  error  in 
directing  an  account  to  be  taken. 

3.  A  few  words  more  will  dispose  of  the  question  raised  on 
the  use  made  of  the  "  Confederate  currency."  The  Code  of 
Alabama  was  the  law  that  governed  the  administration  of  the 
estates  of  guardians  held  as  such,  and  their  final  settlements 
and  discharge,  at  the  time  Moody  attempted  a  settlement  as 
above  shown,  in  June,  1863.  It  was  the  law  of  the  rightful 
and  legal  government  of  this  State.  The  enactments  of  the  il- 
legal rebel  government  could  not  repeal  or  alter  the  Code, 
which  was  the  law  of  the  legal  government.  This  was  one  of 
the  points  .expressly  decided  in  the  case  of  Texas  v.  White,  7 
Wall.  700,  732.  The  Code  does  not  permit  any  investment 
of  a  ward's  money  or  property  in  Confederate  securities,  or 
Confederate  currency.  That  issued  by  the  State  was  illegal. 
Hanauer  v.  Woodruff,  15  Wall.  439.  And  that  issued  by  the 
"Confederate  government,"  so  called,  was  a  nullity  and  worth- 
less. Thorrington  v.  Smith,  8  Wall.  1,  11,  2d  par.  from  top. 
It  was  "  one  of  the  agencies  resorted  to  by  the  adherents  of  the 
Confederate  government  to  carry  on  the  war  against  the  United 
States."     Saffold,  J.,  in  Ponder  v.  Scott,  44  Ala.  241,  246. 

The  Code  did  not  permit  the  estates  of  persons  under  guar- 
dianship to  be  exchanged  into  such  a  currency,  without  the 
assent  of  the  ward,  given  when  he  was  capable  of  such  assent. 
Then  the  act  of  the  rebel  government  purporting  to  have  been 
approved  on  November  9,  1861,  did  not  repeal  the  Code,  nor 
confer  authority  on  Moody  to  convert  the  moneys  or  property 
of  Sims  into  Confederate  treasury-notes.  Pamph.  Acts  1861, 
pp.  53,  54.  This  was  an  attempt  to  repeal  the  Code,  which 
cannot  be  sustained.  7  Wall.  700,  732.  Under  the  Code,  the 
guardian's  powers  are  carefully  defined  ;  and  he  cannot  go 
beyond  these  powers,  without  a  proper  order  of  a  proper  court. 
If  he  does,  it  is  at  his  own  risk,  and  the  loss  must  fall  upon 
his  own  head.  Rev.  Code,  §  2426  ;  Hall  v.  Hall,  43  Ala.  488, 
and  cases  there  cited. 
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In  a  late  case  in  this  court,  a  like  question  with  the  present 
came  under  discussion.  It  involved  the  power  of  administrators 
with  the  will  annexed  to  convert  or  exchange  the  bequests  of 
the  testator  into  "Confederate  currency,"  or  Confederate  secu- 
rities. This  court  said :  "  As  the  bequests  were,  or  ought  to 
have  been,  vested  on  debts  well  secured,  the  onus  is  on  the  ad- 
ministrators to  show  that  they  were  properly  administered. 
Unless  the  necessities  of  the  children  required  the  collection  of 
some  of  the  money  in  Confederate  currency,  or  the  threatened 
insolvency  of  some  of  the  debtors,  or  some  other  equally  urgent 
cause,  made  it  necessary,  the  property  ought  not  to  have  been 
so  exchanged.  We  cannot  give  any  more  definite  instructions 
than  these  contained  in  the  case  of  Houston  v.  De  Loach,  43 
Ala.  364."  Anderson  v.  McGowen  £  Wife,  45  Ala.  462,  470. 
We  feel  that  the  principles  thus  settled  need  no  modification. 
They  are  still  adhered  to. 

After  the  guardian  had  committed  a  waste,  or  conversion  of 
the  ward's  estate,  under  the  law  as  it  then  existed  in  the  Code, 
the  general  assembly,  by  a  subsequent  enactment,  could  not 
release  the  guardian  from  the  liability  thus  incurred,  without 
the  consent  of  the  ward,  given  in  some  legal  manner.  Such  an 
act  would  be  void  as  to  past  transactions,  in  which  the  right 
of  the  ward  had  become  vested.  The  power  of  the  legislature 
is  to  protect  vested  rights,  not  to  impair  or  destroy  them.  The 
remedies  to  enforce  such  liabilities  may  be  controlled  by  stat- 
utes of  limitations,  passed  for  the  public  repose.  Interest  rei- 
publicce  ut  sit  finis  litigium.  Co.  Litt.  303.  But  the  right 
to  life,  liberty,  and  property  is  sacred,  and  it  cannot  be  in- 
vaded by  the  legislative  power.  Decl.  of  Independence  ; 
Cooley's  Const.  Limit,  p.  351  et  seq.  ;  Sedgwick  on  Stat.  & 
Const.  Law,  p.  177  et  seq.  So  far  as  the  act  of  the  general  as- 
sembly of  this  State,  entitled  "  An  act  for  the  relief  of  execu- 
tors, administrators,  guardians,  and  trustees,"  approved  Febru- 
ary 23,  1866,  has  the  effect  to  sanction  unauthorized  conver- 
sions of  the  estates  of  deceased  persons,  minors,  and  benefici- 
aries, into  Confederate  currency,  whether  issued  by  the  State 
or  the  Confederate  States  government,  so  called,  it  is  void. 
Pamph.  Acts  1865-6,  p.  714 ;  Rev.  Code,  §  2135  ;  Newman 
v.  Meed,  at  the  present  term  ;  Sedgw.  on  Stat.  &  Const.  Law, 
p.  177  ;  G-unn  v.  Barry,  15  Wall.  610,  622.  See,  also,  Head  v. 
Talley,  opinion  by  Chase,  C.  J.,  U.  S.  Cir.  Court,  Richmond, 
Va.  1870..  Then  the  attempted  payment  to  the  administrator, 
May,  in  Confederate  currency  did  not  discharge  Moody.  He 
is  still  liable  to  account. 

The  judgment  of  the  court  below  is  in  conformity  with  the 
principles  of  law  above  announced  ;  it  is,  therefore,  affirmed  at 
appellant's  costs. 
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Dunklin  v.  Kimball. 

Action  on    Common  Money   Counts. 

1.  Assignment  for  benefit  of  creditors,  by  majority  of  partners  composing  insolvent 
partnership. — When  a  partnership  consisting  of  three  partners  becomes  insolvent, 
two  of  the  partners  cannot,  without  the  consent  or  ratification  of  the  third,  assign 
the  partnership  assets  to  a  trustee  for  the  benefit  of  its  creditors,  so  as  to  divest 
the  right  and  title  of  the  third  partner. 

2.  Partner's  right  to  claim  exemption  of  partnership  property. — When  two  members  of 
an  insolvent  partnership  have,  without  the  consent  or  acquiescence  of  the  third  part- 
ner, assigned  the  partnership  assets  to  a  tiustee  for  the  benefit  of  its  creditors,  and 
the  trustee  has  sold  them,  the  third  partner  may  claim  his  interest  in  the  proceeds 
of  sale,  to  the  extent  of  one  thousand  dollars,  as  exempt  from  the  payment  of 
debts,  and  recover  it  by  action  against  the  trustee.     (Brickell,  J.,  dissenting.) 

Appeal  from  the  Criminal  Court  of  Butler. 

Tried  before  the  Hon.  W.  H.  Crenshaw. 

This  action  was  brought  by  Theodore  H.  Kimball,  against 
James  L.  Dunklin,  and  was  commenced  on  the  1st  day  of  Au- 
gust, 1872.  The  complaint  contained  only  the  common  money 
counts ;  and  the  only  plea  was  "  the  general  issue,  in  short  by 
consent,  with  leave  to  give  in  evidence  any  matter  that  might 
be  specially  pleaded."  The  action  was  brought  to  recover  the 
plaintiff's  interest,  amounting  to  $690,  in  the  proceeds  of  sale 
of  the  assets  of  the  insolvent  partnership  of  Pinney,  Brother 
&  Co.,  a  firm  composed  of  John  L.  Pinney,  Samuel  L.  Pinney, 
and  the  plaintiff ;  which  assets  the  defendant  had  sold  under  a 
deed  of  assignment  executed  by  said  John  L.  and  Samuel  L. 
Pinney,  in  their  own  names  individually,  and  in  the  firm  name, 
to  the  said  defendant  as  trustee,  in  trust  for  the  benefit  of  all 
their  creditors,  by  agreement  with  said  creditors.  The  plain- 
tiff was  absent  at  the  time  this  assignment  was  executed,  and 
his  name  was  not  signed  to  it.  He  testified,  that  he  had  never 
assented  to  the  assignment,  nor  ratified  it ;  that  he  had  de- 
manded his  share  of  the  proceeds  of  sale  from  the  defendant, 
and  claimed  the  same  as  exempt  under  the  Constitution  and 
laws  of  the  State.  On  the  part  of  the  defendant  evidence  was 
adduced,  tending  to  show  that  the  plaintiff  had  assented  to 
the  assignment,  had  acquiesced  in  it,  and  offered  to  sign  it. 
By  consent,  the  case  was  submitted  to  the  court,  without  the 
intervention  of  a  jury  ;  and  the  court  rendered  the  following 
judgment :  — 

"  The  testimony  shows,  that  the  firm  of  Pinney,  Brother  & 
Co.  was  largely  insolvent  when  the  deed  of  assignment  was  ex- 
ecuted to  the  defendant  by  the  two  Pinneys  ;  that  the  plaintiff 
was  absent  from  the  State  when  the  deed  was  executed  and  de- 
livered, but  had  authorized  one  James  H.  Perdue  to  act  for 
him  when  asked  to  do  so  by  the  creditors,  and  who  declined 
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taking  any  responsibility  in  the  matter;  that  neither  of  the 
Pinneys  claimed  any  exemption  out  of  the  assets  of  the  firm,  or 
consented  that  the  plaintiff  should  make  such  claim  of  exemp- 
tion ;  and  that  one  third  of  the  net  personal  assets  of  the  firm 
is  the  sum  of  $690.  As  to  whether  or  not  the  plaintiff  as- 
sented to  the  assignment  as  made,  before  it  was  made,  or  rati- 
fied it  after  it  was  made,  the  testimony  is  conflicting,  and 
leaves  the  mind  in  doubt ;  and  there  not  being  a  preponder- 
ance of  evidence  in  favor  of  the  plaintiff's  assent  or  ratification, 
the  court  decides  that  he  did  not  assent  to  it,  and  did  not  ratify 
it.  The  court  decides,  as  matter  of  law,  that  the  deed  of  as- 
signment did  not  convey  to  the  defendant  the  plaintiff's  inter- 
est in  the  assets  of  the  firm,  but  did  convey  the  interest  of  the 
Pinneys  ;  and  that  the  plaintiff's  constitutional  right  to  his  ex- 
emption is  superior  to  the  equitable  lien  of  the  other  partners 
to  have  the  partnership  assets  applied  to  the  payment  of  the 
partnership  debts.  It  is  therefore  considered  by  the  court, 
that  the  plaintiff  have  and  recover  of  the  defendant  the  sum  of 
six  hundred  and  ninety  dollars,  together  with  the  costs,"  &c. 

The  judgment  of  the  court,  to  which  the  defendant  excepted, 
is  now  assigned  as  error. 

Herbert  &  BtjEll  and  V.  S.  Murphey,  for  appellant.  — 
1.  The  preponderance  of  the  evidence  is  in  favor  of  the  plain- 
tiff's assent  to  the  assignment,  though  he  did  not  sign  it ;  and 
it  is  clearly  shown  that  he  acquiesced  in  it,  and  even  offered  to 
assist  the  defendant  in  selling  the  goods.  As  to  the  effect  of 
such  acquiescence,  see  Story  on  Agency,  §§  255,  256  ;  10  N.  Y. 
835,  447 ;   Crawford  v.  Barclay,  18  Ala.  273. 

2.  On  the  question  of  the  power  of  one  partner  to  assign  the 
partnership  assets,  in  payment  of  the  partnership  debts,  or  for 
the  benefit  of  its  creditors,  without  the  consent  of  his  copart- 
ner, the  authorities  are  conflicting  ;  but  the  weight  of  authority, 
as  well  as  of  reasoning,  is  in  favor  of  the  power.  Burrill  on 
Assignments,  2d  ed.  44 ;  Anderson  v.  Tompkins,  1  Brock. 
456. 

3.  Each  partner  has  a  lien  upon  the  partnership  assets,  for 
the  payment  of  the  partnership  debts  ;  and  until  this  lien  is 
discharged,  neither  partner  can  assert  any  right,  as  against  the 
other,  to  any  part  of  the  partnership  assets.  Story  on  Part- 
nership, §  97  ;  Silk  v.  Prime,  2  Leading  Cases.  A  lien  is  a 
right  to  possess  and  retain  property  until  some  charge  attach- 
ing to  it  is  paid  or  discharged.  2  Burrill's  L.  D.  158  ;  1  Story's 
Equity,  §  506  ;  Story  on  Agency,  §  352.  The  partnership 
creditors,  as  such,  have  no  lien  or  equity  on  the  partnership 
assets,  except  that  which  can  be  worked  out  through  the  part- 
ners themselves,  and  when  they  are  subrogated  to  the  rights 
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and  equities  of  those  partners.  Reese  v.  Bradford,  13  Ala. 
846.  The  assignment  certainly  conveyed  to  the  defendant,  if 
nothing  more,  at  least  the  equity  and  lien  which  the  Pinneys 
had  on  the  partnership  assets  ;  and  the  plaintiff  cannot  recover 
against  him,  without  showing  that  this  lien  and  equity  has 
been  satisfied,  or  discharged. 

4.  One  partner  cannot  maintain  an  action  at  law  against  his 
copartners,  until  there  has  been  a  dissolution  of  the  partner- 
ship, and  a  settlement  of  the  partnership  accounts.  Story  on 
Partnership,  §  221 ;  Phillips  v.  Lockhart,  1  Ala.  521.  The 
plaintiff  in  this  case  can  have  no  other  or  greater  rights  against 
the  defendant,  holding  under  the  assignment,  than  he  would 
have  against  his  copartners  if  no  assignment  had  been  made. 
To  sustain  his  action  would  be,  in  effect,  to  allow  an  action  at 
law  for  the  purpose  of  compelling  a  division  of  the  partnership 
assets  of  an  insolvent  firm,  and  permitting  one  partner,  against 
the  consent  of  the  others,  to  withdraw  his  share  from  the  pay- 
ment of  the  partnership  debts. 

5.  The  exemption  laws  cannot  be  invoked  by  the  plaintiff 
in  this  case.  Those  laws  only  exempt  property  from  "  sale 
under  execution,  or  other  final  process  of  any  court ; "  and  no 
creditor  is  seeking  to  subject  this  property  to  sale  under  exe- 
cution or  other  final  process  of  any  court.  Nor  do  those  laws 
exempt  property  from  sale  under  any  lien  ;  for  instance,  that 
of  a  vendor,  a  mechanic,  a  bailee,  a  common  carrier,  a  mort- 
gagee, or  a  partner. 

James  Buell,  contra. — 1.  The  partnership  was,  in  effect, 
dissolved  by  the  assignment.     Parsons  on  Partnership,  400. 

2.  The  right  of  exemption,  secured  by  the  Constitution  and 
laws,  runs  against  partnership  debts,  as  well  as  individual 
debts.  Watson  v.  Simpson,  5  Ala.  233 ;  Bibb  v.  Janney,  45 
Ala.  329 ;  Brewer's  AdrrCr  v.  Granger,  45  Ala.  Mechanics' 
liens  and  laborers'  liens  are  expressly  excepted  from  the  claim 
of  exemption  ;  and  all  other  liens  are  necessarily  left  within  its 
operation,  on  the  maxim,  Expressio  unius  est  exclusio  alterius. 
Authorities  cited  in  Shepherd's  Digest,  697. 

3.  There  is  no  question  here  between  the  Pinneys  and  Kim- 
ball. They  are  bound  by  their  assignment,  and  cannot  com- 
plain that  he  asserts  his  rights  to  the  proceeds  of  sale  of  the 
partnership  property. 

4.  The  question  of  fact,  as  to  the  plaintiff's  assent  or  ratifi- 
cation of  the  assignment,  was  submitted  to  the  decision  of  the 
court  below,  without  the  intervention  of  a  jury  ;  and  its  deci- 
sion is  conclusive  on  this  court. 

B.  F.  SAFFOLD,  J.— The  plaintiff  and  John  and  Samuel 
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Pinney  were  equal  partners  as  merchants.  The  firm  became 
insolvent,  when  the  two  Pinneys  made  a  deed  of  assignment, 
conveying  all  the  partnership  assets  to  the  defendant,  Dunklin, 
for  the  benefit  of  all  the  partnership  creditors,  by  agreement 
with  the  creditors.  The  partnership  name  was  signed  to  the 
deed,  but  without  the  consent  or  concurrence  of  the  plaintiff, 
who  was  absent  at  the  time.  The  defendant  sold  the  stock, 
and  the  plaintiff  sued  him  for  one  third  of  the  proceeds,  not 
exceeding  one  thousand  dollars,  claiming  it  as  exempt  under 
the  Constitution  and  laws  from  the  payment  of  his  debts.  The 
questions  presented  are :  1st,  whether  the  assignment  made 
by  the  two  partners  divested  the  right  and  title  of  the  third  to 
the  joint  stock ;  and  2d,  whether  the  plaintiff  could  claim  ex- 
emption against  debts  of  property  which  he  had  thus  put  into 
the  partnership.  There  was  a  third  question  ;  a  question  of 
fact,  whether  the  plaintiff  had  ratified  the  assignment.  The 
evidence  in  respect  to  the  ratification  was  very  positive,  and 
very  contradictory  ;  and  it  seems  to  us  to  be  equally  balanced. 
As  the  burden  of  proof  was  on  the  side  of  the'  affirmation,  we 
do  not  feel  authorized  to  find  error  in  the  verdict. 

1.  Whether  one  partner  may  assign  all  the  property  in  trust 
to  pay  creditors,  the  firm  being  insolvent,  is  an  unsettled 
proposition,  supported  on  each  side  by  able  authorities.  Par- 
sons and  Story,  in  their  works  on  Partnership,  state  the  doubt, 
and  refer  to  numerous  authorities  for  and  against  the  right, 
without  undertaking  to  say  on  which  side  they  suppose  the 
weight  of  argument  to  be.  Chief  Justice  Marshall,  in  Ander- 
son v.  Tompkins,  1  Brock.  R.  456,  contending  for  the  power, 
thought  that  such  disposition,  if  fraudulently  made,  could' be 
set  aside,  and,  if  done  in  good  faith,  was  a  proper  appropria- 
tion of  the  stock.  Would  not  the  other  partners  be  needlessly 
injured  by  being  required  to  establish  the  fraud?  Is  not  the 
authority  of  each  partner  restricted  to  such  acts  as  are  not 
inconsistent  with  the  existence  and  purpose  of  the  partnership, 
and  forbidden  from  such  as  kill  the  partnership  ?  One  part- 
ner may  have  contributed  his  personal  services  against  the 
other's  money,  for  an  equal  division  of  the  profits.  The  part- 
nership might  become  insolvent,  while  the  wealthy  partner 
would  be  able  to  pay  the  debts  out  of  other  resources,  and 
desirous  of  doing  so.  An  assignment  made  by  the  other, 
without  his  knowledge  or  consent,  would  unnecessarily  break 
up  the  business,  injure  his  credit,  and  be  a  gross  violation  of 
the  spirit  of  their  contract.  Without  attempting  an  elaborate 
argument  of  the  subject,  we  decide  that  such  an  assignment, 
to  be  valid  against  all  of  the  partners,  must  be  executed  by  all 
of  them. 

2.  There  is  no  doubt  that  the  plaintiff's  claim  of  exemption 
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is  good  against  his  individual  creditors.  None,  that  it  is  so, 
against  the  partnership  creditors  per  se,  because  their  demands 
have  no  greater  element  of  lien  or  right  than  the  former. 
Between  the  partners,  each  has  a  specific  lien  on  the  partner- 
ship stock,  for  the  amount  of  his  share,  for  moneys  advanced 
by  him  for  the  use  of  the  partnership  beyond  that  amount,  as 
also  for  moneys  abstracted  by  his  partner  beyond  the  amount 
of  his  share.  Collyer  on  Part.  §  125.  This  means  that, 
between  the  parties  themselves,  each  one  is  entitled  individ- 
ually to  whatever  property  he  contributes.  This  being  so, 
what  claim  can  the  partners  have  on  each  one's  share,  more 
than  to  devote  it  to  the  payment  of  the  partnership  debts  ? 
How  is  such  a  claim  superior  to  that  of  the  partnership  cred- 
itors themselves?  One  of  two  partners  may  have  as  much 
individual  property  as  he  could  claim  under  the  exemption 
law,  and  it  would  be  safe  from  all  of  his  creditors.  The  other 
may,  in  addition  to  an  equal  share  contributed,  have  advanced 
beyond  that  amount  his  entire  private  property,  equal  to  what 
he  could  claim  as  exempt.  Shall  the  former,  secure  in  his  ex- 
emption, say  that  the  other  shall  have  no  exemption,  because 
of  obligation  to  him  to  pay  partnership  debts  ?  Shall  he  assign 
his  partner's  rights  and  specific  lien  away,  on  account  of  any 
lien  he  has  ?  Partnership  debts  are  only  debts.  A  partner's 
property  is  no  less  his  when  put  into  his  partnership.  The 
Constitution  and  the  statute  both  give  notice  to  all  the  world 
of  the  extent  of  his  exemption,  and  his  privilege  of  selecting  it. 
No  principle  of  the  law  of  partnership  subjects  partnership 
property  to  the  payment  of  partnership  debts  more  absolutely 
than  the  general  law  devotes  individual  property  to  the  pay- 
ment of  individual  debts.  McKercher  v.  Pettigrew,  8  B.  R. 
409.  The  judgment  is  affirmed. 

BRICKELL,  J.  (dissenting.)  —  I  respectfully  dissent  from 
the  opinion  just  pronounced.  The  record  presents  a  remark- 
able legal  proceeding,  which,  I  must  think,  is  without  prece- 
dent or  principle  to  support  it.  Not  the  least  of  its  peculiar- 
ities is,  that  one  partner,  the  partnership  accounts  being 
unadjusted,  and  the  rights  and  interests  of  the  respective  part- 
ners unascertained,  sues  at  law  in  his  own  name,  to  recover 
what  he  claims  to  be  his  aliquot  share  of  the  partnership  prop- 
erty. Next,  it  is  an  undisputed  fact  that  the  partnership  is 
insolvent,  its  debts  reaching  seventeen  thousand  dollars,  and 
its  assets  not  exceeding  four  thousand  dollars.  It  is  an  ele- 
mentary principle  of  the  law  of  partnership,  founded  in  equity 
and  good  conscience,  that  neither  partner  has,  or  can  have, 
any  individual  interest  in  the  partnership  property,  until  the 
partnership  debts  are  paid,  and  the  accounts  of  the  several 
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partners  settled.  Donelson  v.  Posey,  13  Ala.  752 ;  Story  on 
Part.  135,  §  97.  Neither  partner  is  permitted  to  convert  the 
partnership  property  to  his  individual  use,  either  by  applica- 
tion to  the  payment  of  his  individual  debts,  or  otherwise. 
Burwell  $•  Clark  v.  Springfield,  15  Ala.  273.  The  theory  of 
this  suit,  however,  is,  and  on  that  theory  it  has  proceeded  to  a 
judgment  which  is  now  affirmed,  that  while  he  cannot  apply 
the  partnership  assets  to  his  individual  debts,  and  thus  convert 
them  to  his  oWn  use,  he  may  make  them  his  own  through  the 
agency  of  the  exemption  laws,  by  claiming  them  as  free  from 
liability  for  all  debts,  individual  or  partnership.  Thus  the 
exemption  laws  not  only  protect  the  debtor's  own  property, 
but  become  the  only  agency  known  to  the  law  for  converting 
into  his  the  property  which  may  belong  to  others. 

The  Constitution  and  laws  make  liberal,  if  not  large  exemp- 
tions of  property,  real  and  personal,  from  liability  to  the  pay- 
ment of  debts  ;  and  the  capacity  in  which  the  debt  is  owing, 
whether  individually  or  as  a  member  of  a  partnership,  is  not 
material,  —  the  exemption  operates  against  either.     The   ex- 
emption, however,  is  of  the   debtor's  own  property ;   of  that 
property  which  could  be  subjected  to  the  payment  of  his  debts, 
in  the  absence  of  the  law  exempting  it ;   of  that  property  to 
which  he  has  title,  and  which  legal  process  only  can  justify  the 
creditor  in  seizing.    Partnership  property  is  not  the  property  of 
the  individual  partners,  or  either  of  them,  but  of  the  partnership 
in  its  entirety.     In  the  partnership,  the  title,  legal  and  equi- 
table, resides.     If  this  property  is  subjected  to  the  payment  of 
the  partnership  debts,  it  is  so  subjected,  not  as  the  property  of 
the  individual  partners,  but  as  the  property  of  the  partnership. 
The  law  of  this  State  permits  an  individual  creditor  of  either 
partner  to   sell  under  legal   process    the   partner's  undivided 
interest  in  the  partnership  property.     But  he  sells  only  the 
partner's  interest,  and  the  property  remains  liable  to  the  pay- 
ment of  the  partnership  debts,  and  the  settlement  of  the  part- 
nership accounts,  as  if  the  sale  had   not  been  made.     The 
purchaser  stands  where  the  partner  stood,  and  is  entitled  to 
nothing,  except  what  may  be  ascertained  to  be  due  the  part- 
ner after  the  payment  of  the  partnership  debts,  and  the  settle- 
ment of  the  partnership  account.      Winston  v.  Ewing,  1  Ala. 
129 ;  Moore  $  Go.  v.  Sample,  3  Ala.  319 ;  Adams  v.  Keith, 
34  Ala.   722.     Now,    suppose   such   interest   seized,  and   the 
debtor  claims  it   as  exempt;   what  is  claimed,  and  what  is 
exempt  ?     Obviously  that  only  which  is  the  subject  of  sale  and 
seizure,  for  of  nothing  else  can  the  debtor  be  divested.     In  the 
case    supposed,   then,  the  debtor  would   claim,   and  the  law 
would  exempt,  only  the  interest  he  could  have  in  the  property 
after  the   partnership  debts  were  paid,  and   the    partnership 
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accounts  settled.  Suppose  the  process  is  for  a  partnership 
debt,  and  against  the  partnership ;  as  neither  partner  has  any 
individual  interest,  or  can  at  law  assert  any,  in  the  partnership 
property,  there  can  be  no  exemption  claimed  or  allowed.  It 
seems  to  me  evident  that  the  exemption  laws  were  never 
intended  to  be  applied  to  partnership  property,  and  that  they 
cannot  be  so  applied  without  overturning  the  principles  on 
which  partnerships  are  founded,  and  which  are  essential  to  a 
fair  and  honest  administration  of  partnership  assets. 

If  this  suit  is  maintainable,  I  am  unable  to  perceive  on  what 
principle  we  could  refuse  an  exemption  of  real  estate,  held  by 
a  commercial  partnership,  to  the  widow  and  minor  child  of  a 
deceased  partner.  To  their  claim  of  exemption,  under  the 
theory  and  principles  prevailing  in  this  case,  it  is  no  answer  to 
say,  The  property  is  partnership  property,  in  which  your  hus- 
hand  and  your  ancestor  had  no  individual  interest.  It  is  no 
answer  to  say  the  partnership  debts  are  unpaid,  and  the  part- 
nership property  is  insufficient  for  the  payment  of  these  debts. 
This  strengthens,  rather  than  weakens  the  claim.  In  the  case 
supposed,  there  would  hardly  be  any  hesitation  in  refusing  the 
widow  dower,  and  as  little,  under  the  ruling  of  the  court,  in 
allowing  the  exemption. 

But,  again,  the  property  has  never  been  seized  by  legal  pro- 
cess, but  has  been  converted  into  money,  by  a  sale  made  under 
an  assignment  executed  in  the  partnership  name,  by  the  plain- 
tiff's copartners.  The  effect  of  this  assignment  it  is  unneces- 
sary, in  my  view  of  this  case,  to  consider.  If  it  is  a  fraud  upon, 
or  injurious  to  the  plaintiff,  a  court  of  equity  can  afford  him 
full  relief ;  nor  do  I  think  it  any  hardship  to  remit  him  to  that 
forum,  which,  in  my  judgment,  alone  has  cognizance  of  his 
rights,  and  which  is  competent,  while  awarding  him  the  full 
measure  of  his  rights,  to  compel  him  to  do  justice  to  others. 
The  remarkable  and  unprecedented  feature  of  the  case  is,  that 
the  suit  purports  to  be  founded  on  a  claim  of  exemption  of  prop- 
erty from  liability  for  the  payment  of  debts,  when  there  has 
been  no  effort  by  legal  process  to  enforce  such  liability.  In 
the  absence  of  such  effort,  and  in  the  absence  of  legal  process 
affording  a  justification  for  the  taking  of  the  property,  there 
can  be  no  reason  or  room  for  the  assertion  of  the  claim  of  ex- 
emption. The  right  and  title  of  the  debtor  is  protected  and 
enforced,  and  it  is  no  answer  for  him  who  invades  it  to  say  that 
he  owes  him  a  debt,  to  the  payment  of  which  the  property 
could  or  could  not  be  subjected.  Would  it  not  be  a  novelty,  for 
A.  to  complain  in  trespass  that  B.  had  take  his  horse  by  force 
without  legal  process,  such  horse  being  exempt  from  liability 
for  the  payment  of  the  plaintiff's  debts  ?  Would  not  all  that 
is  said  of   legal   process  and  the   exemption  be  surplusage? 

vol.  n.  17 
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And  yet  that  is,  in  effect,  the  case  before  the  court.  The  right 
to  exemption,  and  to  assert  it,  never  arises  until,  by  virtue  of 
legal  process,  it  is  sought  to  make  property  liable  for  the  pay- 
ment of  debts.  Until  then,  the  right  and  title  is  sufficient  for 
the  protection  of  the  owner. 

Since  writing  the  foregoing  opinion,  my  attention  has  been 
called  to  the  case,  In  re  McKereher  £  Pettigrew,  8  B.  R.  409, 
in  which  the  supreme  court  of  Dakotah  hold,  that  the  individ- 
ual members  of  a  commercial  partnership  are  entitled  to  have 
the  exemptions  allowed  them  by  the  bankrupt  act  set  apart  to 
them  out  of  the  partnership  assets,  where  the  individual  assets 
of  each  copartner  are  insufficient.  I  am  not  sure  this  decision 
conflicts  with  the  views  I  have  expressed.  If  it  does,  I  could  not 
follow  it.  The  proposition  embraced  in  the  case  now  before  the 
court  seems  to  me  capable  of  operating  such  gross  injustice,  and 
to  work  such  a  radical  change  in  the  law  of  partnership,  that  I 
cannot  assent  to  its  correctness.  Partnerships  are  often  formed 
in  which  one  partner  contributes  the  entire  capital.  In  such 
case,  he  has  a  lien  on  the  partnership  assets  for  his  reimburse- 
ment, which  a  court  of  equity  enforces  in  the  settlement  of  part- 
nership accounts.  Until  he  is  reimbursed,  his  copartners  can 
claim  no  individual  interest  in  such  assets.  The  partnership 
may  become  insolvent,  and  he  may  be  the  only  solvent  partner, 
liable  to  pay  all  the  partnership  debts.  The  partnership  as- 
sets may  be  exhausted  in  making  up  the  exemptions  claimed 
by  his  copartners.  This  to  me  seems  by  force  of  law  taking 
the  property  of  one  man,  and  in  the  absence  of  all  right  bestow- 
ing it  on  another.  Admitting  fully  the  principle  on  which  the 
supreme  court  of  Dakotah  seems  to  have  proceeded  in  the  case 
cited,  that  exemption  statutes  are  to  be  liberally  construed,  the 
language  of  the  legislature  must  be  clear  and  direct  before  I  can 
believe  they  have  authorized  such  injustice,  as  I  think  must 
follow  from  subjecting  partnership  assets  to  a  claim  of  exemp- 
tion by  an  individual  partner,  before  payment  of  partnership 
debts,  the  settlement  of  the  partnership  accounts,  and  the  as- 
certainment of  the  fact  that  he  has  in  such  assets  an  individual 
interest. 


Curry  v.  Woodward. 

Motion  for  Certiorari  to  perfect  Record. 

1.  When  certiorari  will  not  be  awarded  to  appellant.  —  Under  the  11th  rule  of 
practice  (Rev.  Code, p.  817),  a  certiorari  from  this  court  will  not  be  awarded,  at  the 
instance  of  the  appellant,  to  bring  up  pleadings  which  appear  to  have  been  omitted 
Irom  the  transcript,  without  any  showing  as  to  the  contents  of  the  omitted  plead- 
ings, or  the  time  when  the  appellant  discovered  the  defects  of  the  transcript,  or  the 
diligence  exercised  by  him  in  attempting  to  cure  them ;  nor  where  the  omitted 
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pleadings  appear  to  have  been  mere  nullities,  which  might  have  been  stricken  out 
as  frivolous. 

2.  Difects  in  garnishment ;  how  taken  advantage  of. —  A  demurrer  does  not  lie  to  a 
writ  of  garnishment,  which  is  mere  process,  and  serves  its  purpose  when  it  brings 
the  garnishee  into  court :  defects  in  it,  if  available  at  all,  can  only  be  reached  by 
motion  to  quash,  or  by  plea  in  abatement. 

3.  Joinder  of  persons  as  garnishees.  —  Any  number  of  persons  may  be  joined  in 
a  writ  of  garnishment,  whether  they  are  liable  or  indebted  to  the  defendant  jointly 
or  severally,  and  such  joinder  does  not  make  the  writ  subject  to  a  plea  in  abate- 
ment. 

Appeal  from  the  Circuit  Court  of  Talladega. 
Motion  for  a  certiorari,  on  the  facts  stated  in  the  opinion  of 
the  court. 

Jno.  T.  Heflin,  for  the  motion. 

J.  A.  Woodward,  pro  se,  contra. 

BRICKELL,  J.  —  The  appellant  was  summoned  as  gar- 
nishee of  the  Talladega  Insurance  Company,  to  answer  whether 
he  was  or  not  indebted  to  the  company.  To  the  writ  of  garnish- 
ment he  interposed  a  demurrer,  assigning  causes.  This  demur- 
rer is  not  incorporated  in  the  record  certified  to  this  court ;  but 
it  having  been  overruled,  appellant  interposed  a  plea  in  abate- 
ment, the  matter  of  abatement  being,  that  he  was  joined  in  the 
writ  with  one  Levi  W.  Lawler,  and  that  he  and  Lawler  were 
not  jointly  liable  or  indebted  to  said  insurance  company.  To 
this  plea  the  appellee  demurred,  and  the  demurrer  was  sus- 
tained. This  demurrer  appears  to  have  been  omitted  from  the 
record  sent  to  this  court.  The  appellant  interposed  the  plea  of 
nul  tiel  corporation,  in  the  further  progress  of  the  cause,  which 
was  demurred  to,  and  the  demurrer  sustained.  This  plea,  and 
the  demurrer,  are  not  found  in  the  record.  The  appellant  now 
moves  for  a  certiorari,  requiring  the  clerk  of  the  circuit  court 
to  transmit  these  demurrers  and  plea  to  this  court. 

The  11th  rule  of  practice  adopted  by  this  court  is  as  follows  : 
UA  certiorari,  to  perfect  or  bring  up  a  complete  record,  may 
be  awarded  at  the  first  term,  on  motion  of  either  party,  if  its 
object  be  to  sustain  a  judgment,  without  a  showing  ;  but,  if  to 
reverse  a  judgment,  a  sufficient  showing  must  be  made."  The 
application  for  a  certiorari  is  made  by  the  appellant,  and  its 
purpose  is  to  reverse,  or  aid  in  the  reversal  of  a  judgment. 
The  application  is  unattended  by  any  showing  other  than  reci- 
tals in  the  record,  that  the  omitted  pleadings  were  the  subject 
of  judgment  in  the  circuit  court.  No  copy  of  these  pleadings, 
properly  authenticated,  is  presented,  that  the  court  may  be  cer- 
tified they  are  now  in  existence,  and  would  be  returned  in  an- 
swer to  the  certiorari,  or  that  the  appellee  may  consent  to  make 
them  a  part  of  the  record  and  avoid  a  continuance.     The  ap- 
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pellant  does  not  inform  us  when  the  defects  in  the  record  came 
to  his  knowledge,  nor  that  he  could  not  by  proper  diligence 
have  cured  them  before  the  record  was  filed  here.  There  is 
not  a  sufficient  showing  made  by  the  appellant  to  authorize  the 
grant  of  the  certiorari.  If  such  an  application  as  this  should 
be  maintained,  we  fear  applications  for  a  certiorari  would  be- 
come too  often  mere  instruments  of  procuring  a  continuance, 
and  delaying  final  judgment. 

2.  As  to  the  demurrer  to  the  writ  of  garnishment,  in  no 
event  could  a  certiorari  be  awarded  to  bring  it  before  this 
court.  A  garnishment  is  a  writ,  enabling  a  creditor  to  appro- 
priate to  the  satisfaction  of  the  debt  due  him  the  property 
of  his  debtor  in  the  hands  of  the  garnishee,  or  a  debt  owing  by 
the  garnishee  to  the  debtor.  It  is  mere  process,  not  pleading, 
and  serves  its  purpose  when  it  brings  the  garnishee  before  the 
court.  A  demurrer  to  it  is  frivolous,  and  should  be  stricken 
out  on  motion.  If  there  are  available  defects  in  the  writ,  they 
are  the  subject  of  a  motion  to  quash,  or  of  a  plea  in  abatement, 
not  of  a  demurrer.  If  this  demurrer  was  incorporated  in  the 
record,  we  could  not  regard  it ;  and  it  would  be  vain  to  award 
a  certiorari  for  a  part  of  the  record,  which,  if  here,  we  would 
be  compelled  to  disregard. 

3.  The  plea  in  abatement  seems  to  be  founded  on  the  idea, 
that  two  or  more  persons  cannot  be  embraced  in  a  writ  of 
garnishment,  unless  they  are  jointly  liable  or  indebted  to  the 
debtor.  This  idea  is  erroneous.  A  garnishment  may  issue  to 
any  number  of  persons,  whether  they  hold  property,  or  are  in- 
debted, jointly  or  severally,  to  the  debtor.  It  operates  from  its 
service  to  create  a  lien  on  the  property  in  the  possession  of,  or 
the  debt  due  from,  any  or  all  of  the  garnishees.  Each  garnishee 
answers  for  himself,  and  it  is  on  his  answer  the  court  pronounces 
judgment,  or  directs  an  issue  to  be  formed,  thus  separating  him 
from  the  other  garnishees.  The  pleas  in  abatement  were  nul- 
lities, and  sustaining  a  demurrer  to  them  produced  a  proper 
result,  not  prejudicial  to  the  appellant,  without  regard  to  the 
causes  assigned.  If  the  demurrer  was  here,  if  would  not  aid 
the  appellant.  The  application  is  overruled. 


Clanton  v.  Barnes. 

Action  on  Promissory  Note,  by  Transferee  against  Maker. 

1.  Transfer  of  promissory  note;  governed  by  what  law.  —  If  a  married  woman, 
residing  with  her  husband  in  Alabama,  acquires  a  promissory  note  as  a  part  of 
her  statutory  separate  estate,  and  she  and  her  husband  afterwards  remove  to  Mis- 
sissippi, the  validity  of  a  transfer  of  the  note>  subsequently  made  in  Mississippi,- 
whether  by  delivery  or  in  writing,  is  governed  by  the  laws  of  that  State. 
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2.  Proof  of  foreign  statutes.  — The  Revised  Code  of  Mississippi,  purporting  on  its 
face  to  have  been  published  by  the  authority  of  the  legislature  in  1857,  is  com- 
petent evidence  (Rev.  Code,  §  2693)  to  prove  the  statutes  therein  incorporated. 

Appeal  from  the  Circuit  Court  of  Greene. 
Tried  before  the  Hon.  L.  R.  Smith. 

Crawford  &  Mobley,  for  appellant. 

J.  B.  &  T.  C.  Clark,  contra. 

PETERS,  C.  J.  —  This  is  a  suit  at  law,  by  the  holder  of  a 
promissory  note,  against  the  maker.  On  the  trial  below,  the 
defendant,  by  his  plea,  denied  the  ownership  of  the  plaintiff  in 
the  note  on  which  the  suit  is  founded.  This  plea  was  prop- 
erly verified  by  affidavit,  as  required  by  the  rules  of  practice 
in  the  circuit  court.  Rev.  Code,  p.  822,  Rule  29 ;  lb.  §  2640. 
It  appeared  in  the  progress  of  the  trial  below,  that  Mrs.  Martha 
E. Barnes,  a  married  woman,  had  become  the  owner  of  the 
note  in  suit  in  this  State.  This  occurred  in  the  year  1860. 
Mrs.  Barnes  and  her  husband  subsequently  moved  from  this 
State  to  the  State  of  Mississippi,  and  became  resident  citi- 
zens and  inhabitants  of  that  State.  The  note  belonged  to  Mrs. 
Barnes  as  her  separate  estate,  acquired  under  the  laws  of  the 
State  of  Alabama,  in  1860.  After  the  settlement  of  Mrs. 
Barnes  and  her  husband  in  the  State  of  Mississippi,  as  above 
said,  her  husband,  William  Barnes,  transferred  the  note  in 
question  by  delivery,  without  any  written  conveyance,  but  with 
the  full  knowledge  and  assent  of  Mrs.  Barnes,  to  the  present 
plaintiff.  It  appears  that  this  transfer  was  made  upon  con- 
sideration that  the  plaintiff  released  a  debt  of  said  Wm.  Barnes 
to  him,  of  similar  amount  to  that  specified  in  the  note  as  -re- 
maining unpaid.  The  proof  is  silent  as  to  whether  Mrs.  Barnes 
received  any  portion  of  the  goods  and  merchandise,  on  account 
of  which  her  husband's  debt  was  created,  or  not.  On  this  evi- 
dence, the  defendant  below,  under  his  plea  above  said,  offered 
in  evidence  portions  of  the  "  Revised  Code  of  Mississippi,  a  book 
purporting  on  its  face  to  be  printed  by  authority  of  the  Legis- 
lature of  the  State  of  Mississippi  in  the  year  1857,  to  show  as 
a  fact,  what  was  the  law  of  Mississippi,  and  what  the  laws  of 
Mississippi  required  in  transfers  and  sales  of  the  separate  prop- 
erty of  the  wife ;  and  that  M.  E.  Barnes,  and  not  Erwin 
Barnes,  was  the  owner  of  the  note  sued  on  in  this  action."  The 
portions  of  the  Revised  Code  of  Mississippi  thus  sought  to  be 
proven  before  the  court  are  set  out  in  the  bill  of  exceptions. 
To  the  introduction  of  this  evidence  the  plaintiff  in  the  court 
below,  "by  his  counsel,  objected;  and  the  court  sustained  said 
objection,  and  would  not  allow  said  Revised  Code,  or  any  part 
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thereof,  to  be  introduced,  for  this,  or  any  other  purpose."  To 
this  the  defendant  excepted,  and  made  his  exception  a  part  of 
the  record  by  proper  bill  of  exception.  This  was  all  the  evi- 
dence offered  to  the  jury  on  the  trial.  There  was  a  verdict  and 
judgment  for  the  plaintiff  against  the  defendant  for  the  balance 
due  on  the  note,  and  for  costs.  From  this  judgment  the  de- 
fendant appeals  to  this  court,  and  here  relies  on  the  rejection 
of  the  proof  of  the  law  of  Mississippi,  regulating  the  separate 
estate  of  the  wife,  as  above  shown,  as  error. 

The  only  question,  presented  on  this  record,  is  that  raised  by 
the  first  assignment  of  error,  in  this  case ;  which  is  this :  4i  1. 
The  court  erred  in  excluding  the  evidence  offered  by  appel- 
lant to  show  what  was  the  law  of  Mississippi."  This,  of 
course,  means  the  law  of  Mississippi  at  the  time  the  transfer 
of  the  note  in  suit  was  made  to  the  plaintiff  in  that  State 
by  the  husband  of  Mrs.  Barnes,  regulating  the  separate  estate 
of  the  wife.  The  transfer  of  a  promissory  note  is  a  contract. 
1  Parsons  Cont.  pp.  223,  224.  The  law  of  the  place  where  the 
contract  is  entered  into  controls  its  stipulations  and  the  power 
of  the  parties  to  make  it.  1  Wall.  175,  opinion  of  Swayne, 
J.  Then,  the  law  of  the  State  of  Mississippi  governed  and  con- 
trolled the  effect  of  the  transfer  of  the  note  in  question  made 
in  that  State.  If  the  transfer  was  illegal  and  forbidden  by  law 
there,  it  can  have  no  greater  validity  elsewhere,  than  it  would 
have  in  that  State.  2  Parsons  Contr.  p.  570,  note  e.  The 
proof  shows  that  the  note  belonged  to  Mrs.  Barnes,  as  a  part 
of  her  separate  estate,  acquired  under  the  laws  of  this  State. 
This  was  her  title.  This  title  forbade  the  husband  to  transfer 
her  property  in  payment  of  his  debts,  whether  with  or  without 
her  consent.  Rev.  Code,  §§  2371,  2373  ;  Warfield  v.  Rave- 
sies,  38  Ala.  518 ;  Sampley  v.  Watson,  43  Ala.  377.  But 
this  would  only  be  the  case  so  long  as  her  property  remained 
in  this  State.  Upon  being  taken  to  another  state,  her  prop- 
erty would  have  to  be  held  and  disposed  of  under  the  laws  of 
that  state.  Story's  Confl.  §  376,  and  cases  there  cited.  This 
would  render  evidence  of  what  the  laws  of  Mississippi  were 
when  the  transfer  was  made  competent  in  such  a  case  as  this. 

2.  The  mode  in  which  the  defendant  sought  to  make  this 
proof  to  the  court  was  in  conformity  with  our  statute.  The 
law  laid  down  in  the  Code  is  the  rule  that  must  govern  in 
such  a  case.  It  is  this :  u  Transcripts  of  acts  of  Congress,  or 
of  the  statutes  of  any  state  or  territory  of  the  United  States, 
certified  by  the  secretary  of  state  of  this  State  as  being  depos- 
ited in  his  office ;  and  public  or  private  statutes,  or  the  pro- 
ceedings of  any  legislative  body,  purporting  on  the  face  of  the 
book  to  be  printed  by  authority  of  the  government,  state,  or 
territory,  are    evidence  without   further  proof."     Rev.  Code, 
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§  2693.  This  is  a  remedial  statute,  and  we  feel  constrained  to 
make  it  apply  to  the  Revised  Code  of  Mississippi,  as  a  part  of 
the  statutory  law  of  that  State.  It  therefore  follows  that  the 
evidence  was  competent,  and  the  mode  of  proof  was  lawful. 
It  should  have  been  admitted.  The  court  erred  in  its  rejec- 
tion. 

For  the  error  above  indicated,  the  judgment  of  the  court 
below  is  reversed,  and  the  cause  is  remanded  for  a  new  trial. 


Riddle  v.  Cameron. 

Bill  in  Equity  for  Specific  Performance  of  Contract  for  Division  of 
Land  between  Joint  Owners. 

When  equity  will  not  decree  specific  performance  of  contract.  —  A  bill  for  the 
specific  performance  of  a  contract  for  the  division  of  land  between  two  joint 
owners  cannot  be  sustained,  when  the  complainant's  testimony  shows  that  he 
purchased  an  undivided  interest  from  the  defendant,  and  that  the  parcel  he  was 
to  receive  on  the  division  was  in  consideration  of  his  interest  in  the  land  and  the 
money  he  paid  to  obtain  it.1 

Appeal  from  the  Chancery  Court  of  Clay. 
Heard  before  the  Hon.  B.  B.  McCkaw. 

CD.  Hudson,  for  appellant. 

L.  E.  Parsons,  contra. 

B.  F.  SAFFOLD,  J.  —  The  bill  was  filed  by  the  appellee, 
to  secure  the  specific  performance  of  a  contract  for  the  division 
of  lands,  which  were  held  by  him  and  the  appellant  as  joint 
owners.  The  defence  was,  that  no  such  contract  was  made. 
The  court  decreed  in  favor  of  the  complainant  on  the  evi- 
dence. 

The  two  parties  were  the  principal  witnesses,  the  other  tes- 
timony being  corroborative  respectively.  Both  parties  agree 
that  the  land  belonged  to  the  appellant,  Riddle,  and  was  sold 
by  him,  in  1856,  to  the  appellee,  Cameron,  and  William 
Amarine,  jointly,  for  the  sum  of  $1,800 ;  and  that  in  1857 
Amarine  retired  from  the  contract,  and  Riddle  took  his  place. 
At  this  time,  $290  of  the  purchase  money  had  been  paid  by 
Cameron ;  and  he  was  to  pay  to  Riddle  the  difference  between 
that  amount  and  one  half  of  the  price  previously  agreed  on  to 
entitle  him  to  one  half  interest  in  the  land.  In  1858,  Cameron 
thought  he  could  sell  two  hundred  and  forty  acres  of  the  three 
hundred  and  twenty  for  $4,000 ;  and  to  enable  him  to  do  so, 

1  This  head-note  was  written  by  Saffold,  J.' — Rep. 
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Riddle  executed  to  him  a  bond  for  titles  to  so  much.  At  the 
time  of  receiving  this  bond  for  titles,  Cameron  gave  to  Riddle 
his  note  for  $625,  the  balance  due  from  him  on  his  purchase  of 
a  half  interest  in  the  whole  tract.  No  sale  of  the  land  was 
effected.     So  far,  there  is  no  conflict  of  evidence. 

Cameron  testifies  further,  that  afterwards  he  and  Riddle 
agreed  to  a  division  of  the  land,  by  which  he  was  to  receive 
the  two  hundred  and  forty  acres  of  hill  land,  supposed  to  con- 
tain copper,  in  consideration  of  the  eighty  acres  of  bottom  land 
lying  on  Talladega  Creek,  best  fitted  for  cultivation,  and  the 
$290  which  he  had  previously  paid,  to  be  taken  by  Riddle. 
He  is  supported  in  this  by  his  witness  Freeman,  who  testifies, 
that  Riddle  told  him,  in  1859,  he  and  Cameron  had  made  a 
"  new  deal,"  by  which  he  was  to  have  the  eighty  acres  in 
part  payment  of  the  land,  Cameron  having  paid  him  two 
mules  (valued  at  $290)  in  the  outset,  and  Cameron  was  to  have 
the  240  acres  of  "  mineral  land." 

Riddle,  as  a  witness  in  his  own  behalf,  denies  all  of  this,  and 
says  that,  after  the  failure  of  Cameron  to  effect  a  sale,  they 
agreed  to  rescind  their  contract  entirely,  and  in  pursuance  of 
the  agreement,  he  tore  up  the  note  for  $625 ;  but  Cameron, 
after  promising  to  do  so,  refused  to  surrender  the  bond  for 
titles.  He  says,  that  the  separate  possession  of  the  eighty 
acres  by  him,  and  of  the  two  hundred  and  forty  acres  by 
Cameron,  was  under  the  agreement  for  a  sale  of  the  mineral 
land,  which  failed.  The  separate  possession  of  the  parcels 
about  the  time  to  which  he  refers  is  admitted  and  proved ; 
but  no  other  witness  than  those  above  mentioned  knew  any- 
thing more  of  either  a  division  of  the  land,  or  of  a  rescission  of 
the  contract. 

The  value  of  the  mineral  land  may  be  stated  at  one  dollar 
and  a  quarter  an  acre,  but  that  of  the  other  parcel  is  variously 
represented.  Cameron  says  it  was  worth  fifteen  or  twenty 
dollars  an  acre.  Freeman  says,  about  seven  and  a  half  dollars 
in  1856,  and  about  $3.75  in  1868.  W.  H.  Amarine  says, 
$10.00  an  acre  in  1868.  Hurst  says,  about  $4.00  for  forty  or 
fifty  acres,  and  less  for  the  remainder. 

Cameron's  account  of  the  alleged  division  cannot  be  correct. 
He  could  not  give  the  $290  paid  by  him,  in  addition  to  his 
interest  in  any  portion  of  the  land,  because  without  that  pay- 
ment, he  had  no  interest  at  all.  He  has  never  paid  any  more, 
but  he  was  to  pay  about  $600  more  to  entitle  himself  to  a  half 
interest  in  the  entire  tract.  Freeman's  support  of  his  testi- 
mony on  this  point  is  alike  inconsistent.  It  was  impossible  for 
Riddle  to  have  received  the  eighty  acres,  and  the  value  of  the 
mules,  for  his  half  share.  The  sum  of  the  testimony  in  behalf 
of  Cameron  is,  that  Riddle  agreed  to  let  him  have  the  two  hun- 
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dred  and  forty  acres  of  mineral  land  for  $290.  But  he  does 
not  claim  that  this  was  the  case.  On  the  contrary,  he  testifies 
that  "  he  (Cameron)  transferred  to  Riddle  his  interest  (one 
half)  in  a  tract  of  eighty  acres  of  land  lying  on  Talladega 
Creek,  in  which  land  Cameron  and  Riddle  were  partners  with 
equal  shares,  together  with  what  he  (Cameron)  had  previously 
paid  him  (Riddle),  for  the  two  hundred  and  forty  acres  of 
land."  No  valuation  of  the  separate  parcels,  under  the  testi- 
mony, estimating  both  at  $  1,800,  would  make  $290  a  fair  price 
for  one  half  interest  in  the  eighty-acre  parcel.  Cameron  could 
not,  therefore,  have  had  a  half  interest  in  that  piece  ;  and  it  is 
very  certain  that  he  could  not  give  such  interest  as  he  had,  and 
the  money  he  paid  to  obtain  it,  in  exchange  for  other  land. 

We  cannot  consider  this  case  in  the  light  of  an  entire  aban- 
donment by  the  parties  of  the  original  contract,  by  which  Cam- 
eron was  to  pay  $900  for  a  half  interest  in  all  of  the  land,  and 
of  a  new  agreement  between  them,  under  which  Riddle  was  to 
sell  the  two  hundred  and  forty  aci-es  of  mineral  land  to  Came- 
ron for  the  $290  which  he  had  paid  some  years  before.  There 
is  no  testimony  to  that  effect,  and  the  bill  is  based  on  an 
agreement  to  divide  the  land  between  joint  owners. 

It  is  needless  to  consider  the  testimony  tending  to  show  that, 
as  late  as  1859,  or  1860,  Cameron  admitted  an  indebtedness  to 
Riddle  for  the  land,  which  he  was  unable  to  pay,  and  that  he 
offered  improper  inducement  to  witnesses  to  swear  that  Riddle 
had  agreed  to  the  alleged  division. 

The  decree  of  the  chancellor  is  reversed.  As  the  complain- 
ant may  have  rights,  which  he  can  enforce  by  a  proper  bill,  a 
decree  will  be  entered  in  this  court,  dismissing  the  bill  without 
prejudice. 


Bradley  v.  Hunter. 

Statutory  Real  Action  in  Nature  of  Ejectment. 

1.  Error  without  injury  in  charge  to  jury  against  plaintiff  showing  no  title.  —  When 
the  record  does  not  show  that  the  plaintiff  below  had  or  offered  any  evidence 
whatever  of  right  or  title  in  himself  to  maintain  the  action,  this  court  will  not,  at 
his  instance,  reverse  the  judgment  on  account  of  an  erroneous  charge  to  the  jury, 
since  such  charge  could  have  worked  no  injury  to  him. 

2.  Bankruptcy  ;  right  of  assignee  to  recover  lands  fraudulently  conveyed  by  bankrupt ; 
conclusiveness  of  proceedings  in  bankrupt  court.  —  The  assignee  of  a  bankrupt's  es- 
tate, regularly  appointed,  may  sue  for  and  recover,  by  action  at  law,  lands  con- 
veyed by  the  bankrupt  in  fraud  of  the  bankrupt  act ;  and  neither  a  contest  of  the 
bankrupt's  right  to  a  discharge  by  a  creditor,  nor  the  bankrupt's  examination  on 
that  contest,  nor  his  final  discharge  by  the  bankrupt  court,  is  conclusive  on  the 
assignee  in  such  action,  as  to  the  conveyance  of  the  lands  by  the  bankrupt. 

Appeal  from  the  Circuit  Court  of  Limestone. 
Tried  before  the  Hon.  James  S.  Clark. 
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Walker  &  Jones,  for  appellant. 
W.  Richardson,  contra. 

PETERS,  C.  J.  —  This  is  an  action  for  the  recovery  of  land. 
The  complaint  is  in  the  usual  statutory  form,  and  in  it  the 
plaintiff  is  described  simply  "  as  the  assignee  of  James  C.  Hun- 
ter." On  the  trial,  after  the  charge  of  the  court  below,  the 
plaintiff  took  a  nonsuit.  The  charge  of  the  court  was  the 
only  proceeding  in  the  court  below  that  seems  to  have  been 
excepted  to.  The  record  does  not  show  upon  what  plea  issue 
was  joined ;  but  it  is  recited  that  the  suit  "  came  on  to  be 
heard,  on  the  day  and  year  above  set  forth,  and  issue  being 
joined  thereon,  the  plaintiff  offered  to  show  that  the  lands  sued 
for  had  been  transferred  by  James  Hunter,  an  adjudicated  and 
discharged  bankrupt,  previous  to  his  filing  his  petition  in  bank- 
ruptcy, to  William  O.  Hunter,  the  defendant  in  this  cause,  in 
violation  of,  and  in  fraud  of  the  bankrupt  law.  Whereupon 
the  said  defendant  objected  to  the  introduction  of  evidence  for 
the  purpose  of  showing  that  said  sale  was  in  violation  and  in 
fraud  of  the  bankrupt  law  ;  because  said  defendant  had  been 
adjudicated  a  bankrupt,  and  discharged  by  the  bankrupt  court, 
sitting  at  Huntsville,  a  court  of  competent  jurisdiction  for  that 
purpose,  and  that  the  circuit  court  of  Limestone  county  could 
not  inquire  into,  or  disturb,  any  question  that  had  been  settled 
by  said  court  of  bankruptcy."  It  seems,  that,  after  this  objec- 
tion, the  effort  to  offer  said  testimony  was  abandoned  by  the 
plaintiff,  and  this  seems  to  be  all  the  attempt  made  by  the 
plaintiff  to  offer  evidence  of  any  kind  to  support  his  complaint. 
At  least,  this  is  all  that  the  bill  of  exceptions  shows.  Besides, 
there  was  no  exception  reserved  to  the  objection  thus  made, 
and  no  order  of  the  court  thereon. 

After  this,  the  record  sets  forth  that  the  "  Examination  of 
James  C.  Hunter,"  in  the  district  court  of  the  Northern  District 
of  Alabama,  at  Huntsville  in  said  district,  on  the  25th  day  of 
November,  1869,  before  Thomas  C.  Fullerton,  register  in  bank- 
ruptcy for  said  district,  was  offered  in  evidence,  "  to  show  that 
the  said  circuit  court  (of  Limestone  county)  had  no  jurisdiction 
of  the  matters  complained  of  in  said  complaint  of  said  Bradley  ; 
because  the  said  matter  had  been  passed  upon  by  the  bankrupt 
court."  His  examination  is  set  out  in  full.  But  it  does  not 
show  that  any  order  or  action  was  made  or  taken  on  said  ex- 
amination in  said  district  court,  sitting  as  a  court  of  bankruptcy, 
or  otherwise.  The  bill  of  exception  further  shows,  that  it  was 
"  admitted  that  the  proceedings  and  papers  and  records  in  the 
bankrupt  court  show  that  William  Rotenberry,  a  creditor  of  the 
bankrupt,  called  for  and  asked  the  examination  of  the  bankrupt, 
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said  James  C.  Hunter  ;  that  they  (the  proceedings,  papers,  and 
records)  also  show  that  William  Rotenberry  contested  the  dis- 
charge of  the  said  James  Hunter,  in  bankruptcy ;  and  that  said 
examination  of  said  bankrupt  took  place  before  his  discharge ; 
and  that  the  proceedings  in  bankruptcy  were  regular."  Roten- 
berry alone  made  the  contest  above  referred  to.  It  was  also 
admitted,  that  the  lands  mentioned  in  the  examination  of  the 
bankrupt  were  those  mentioned  in  the  plaintiff's  complaint,  and 
that  said  James  C.  Hunter  was  discharged  in  bankruptcy.  It 
was  also  admitted,  that  the  proceedings  in  bankruptcy  had  been 
regularly  conducted,  and  that  Rotenberry  and  the  other  cred- 
itors had  had  proper  and  legal  notice  of  the  same.  This  was, 
in  substance,  all  the  evidence. 

On  this  evidence,  the  court  charged  the  jury  as  follows;  that 
is  to  say  :  "  That  these  proceedings,  to  wit,  the  bankrupt's  dis- 
charge as  aforesaid,  had  and  done  in  the  bankrupt  court,  amount 
to  an  adjudication  of  this  question,  and  the  plaintiff  was  pre- 
cluded by  said  action  of  said  bankrupt  court,  discharging  the  said 
Hunter  in  bankruptcy,  from  attacking  said  transfer  in  this  court 
for  fraud,  or  for  having  been  made  in  violation  of  the  bankrupt 
law  ;  and  they,  if  they  believed  the  evidence,  must  find  for  the 
defendant."  This  charge  was  excepted  to  by  the  plaintiff  in 
the  court  below,  and  this  is  the  only  error  now  raised  on  the 
record  in  this  court. 

1.  By  what  title  the  plaintiff  claims  a  right  to  recover  the 
land  in  controversy  is  nowhere  shown  by  the  proofs  incorpo- 
rated into  the  transcript.  Upon  this  question  the  record  is 
wholly  silent.  It  is  not  shown  that  the  plaintiff  below  was  the 
assignee  of  the  estate  of  the  debtor  petitioning  to  be  discharged 
under  the  bankrupt  act.  He  shows  no  title  whatever,  nor  does 
he  attempt  to  show  any.  No  evidence  that  he  offered  in  sup- 
port of  his  claim  was  rejected  by  the  action  of  the  court,  so  far 
as  I  can  discover  from  the  bill  of  exceptions  ;  and  beyond  the 
bill  of  exceptions,  this  court  cannot  go.  Nor  does  it  seem  that 
the  plaintiff  objected  to  any  evidence  offered  by  the  defendant 
on  the  trial  in  the  court  below.  Then,  the  question  first  to  be 
considered  is,  does  the  record  show  that  the  plaintiff  (the  ap- 
pellant in  this  court)  has  any  title  which  gives  him  a  right  to 
recover  the  lands  in  question  in  this  suit  ?  Most  clearly,  this 
does  not  appear.  The  plaintiff  does  not  show  any  title,  or  at- 
tempt to  show  it.  Then,  upon  this  defect  of  proof,  he  has  no 
right  to  a  reversal.  Upon  the  evidence  set  out  in  the  record, 
the  court  below  was  bound  to  instruct  the  jury  to  find  for  the 
defendant.  Otherwise,  the  verdict  would  have  been  contrary 
to  the  evidence.  Allowing  the  transcript  of  the  examination  of 
the  bankrupt  before  the  bankrupt  court  to  go  in  as  a  part  of 
the  proofs  on  the  trial,  there  was  some  testimony  for  the  de- 
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fendant.  It  tended  to  show,  that  he  had  purchased  the  lands 
in  controversy  from  James  C.  Hunter.  But  there  was  no  evi- 
dence whatever  for  the  plaintiff.  This  is,  doubtless,  an  omis- 
sion in  the  bill  of  exceptions,  or  an  oversight  in  making  it  up. 
But  this  cannot  now  be  helped.  The  appellant  fails  to  show 
any  right  or  title  to  recover.  When  this  is  the  case,  a  reversal 
will  not  be  allowed,  on  account  of  an  incorrect  ruling  of  the 
court ;  unless  such  ruling  deprives  the  party  complaining  of  his 
evidence,  or  forces  other  evidence  upon  him,  without  his  consent, 
which  had  an  injurious  effect  on  his  rights.  Such  error  is  error 
without  injury.  See  Shep.  Dig.  p.  569,  §§  108,  109,  and  cases 
there  cited.  This  view  of  this  case  necessitates  the  affirmance 
of  the  judgment  of  the  court  below. 

2.  But,  as  the  affirmance  of  a  judgment  on  an  appeal  from 
a  nonsuit  leaves  the  judgment  still  but  a  judgment  of  nonsuit, 
and  such  a  judgment  does  not  necessarily  create  a  bar  to  the 
plaintiff's  right  to  bring  another  suit,  it  is  proper  to  dispose  of 
this  case  as  it  was  no  doubt  the  intention  of  the  parties  to  have 
presented  it  in  the  court  below.  Rev.  Code,  §§  2670,  2759 ; 
7  Bac.  Abr.  Bouv.  pp.  214,  221,  222.  But,  if  Bradley,  the 
plaintiff  in  the  court  below,  was  the  assignee  of  the  estate  of 
the  bankrupt,  then  his  right  to  sue  for  and  recover  all  the 
property  that  belonged  to  the  bankrupt  at  the  date  of  filing  his 
petition,  and  also  all  that  which  had  by  him  been  conveyed  or 
assigned  in  fraud  or  in  violation  of  the  provisions  of  the  bank- 
rupt law,  must  be  admitted.  The  act  of  Congress  declares  this 
in  the  most  explicit  terms.  It  directs  that  "  the  register  shall, 
by  an  instrument  under  his  hand,  assign  and  convey  to  the  as- 
signee all  the  estate,  real  and  personal,  of  the  bankrupt,  with 
all  his  deeds,  books,  and  papers  relating  thereto  ;  and  such  as- 
signment shall  relate  back  to  the  commencement  of  said  pro- 
ceedings in  bankruptcy ;  and  thereupon,  by  operation  of  law, 
the  title  to  all  such  property  and  estate,  both  real  and  per- 
sonal, shall  vest  in  said  assignee,  although  the  same  is  then  at- 
tached on  mesne  process,  as  property  of  the  debtor,  and  shall 
dissolve  such  attachment,  made  within  four  months  next  pre- 
ceding the  commencement  of  said  proceedings."  Bankrupt 
Law,  March  2,  1867,  §  14;  Acts  of  Congress  1867,  p.  522; 
Bump,  pp.  119,  382.  But  this  assignment  does  not  include 
the  property  of  the  bankrupt  which  is  exempt.  This  ex- 
emption has  since  been  enlarged  and  defined.  Acts  of  Con- 
gress 1872-1873,  p.  211 ;  Act  No.  110,  approved  March  3, 1873. 
The  act  first  above  quoted  goes  on  further  to  provide,  that  "  all 
the  property  conveyed  by  the  bankrupt  in  fraud  of  his  credit- 
ors," shall,  in  virtue  of  the  adjudication  of  bankruptcy,  and  the 
appointment  of  the  assignee,  "  be  at  once  vested  in  such  as- 
signee, and  he  may  sue  for  and  recover  said  estate,  debts,  and 
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effects."  Act,  supra,  §  14.  And  the  evidence  of  his  title  in 
such  a  suit  is  "  a  copy,  duly  certified  by  the  clerk  of  the  court, 
under  the  seal  thereof,  of  the  assignment  made  by  the  judge, 
or  register,  as  the  case  may  be,  to  him  as  assignee."  Act,  su- 
pra, §  14.  This  very  clearly  clothes  the  assignee  of  the  bank- 
rupt's estate  with  authority  to  sue  for  and  recover  all  property 
that  belonged  to  the  bankrupt  at  the  date  of  filing  his  petition, 
and  "  all  property  conveyed  by  him  "  "  in  fraud  of  his  credit- 
ors "  at  any  time  within  the  statute  of  limitations.  This  is 
one  species  of  fraud  which  vitiates  the  bankrupt's  conveyance. 
This  includes  sueh  conveyances  and  assignments  as  are  de- 
nounced by  the  law  of  the  state  in  which  they  are  made  as 
fraudulent. 

But  there  is  still  another  species  of  conveyance,  which  the 
bankrupt  act  forbids,  and  which  it  declares  void  as  fraudulent, 
against  the  provisions  of  that  act.  These  latter  conveyances 
have  reference  to  the  time  they  are  entered  into,  the  condition 
and  purpose  of  the  debtor  in  making  them,  and  the  knowledge 
of  the  person  to  whom  they  are  made  of  these  facts.  These 
are  such  conveyances  as  are  declared  fraudulent  and  void  under 
section  35  of  the  bankrupt  law.  Act,  supra,  §  35 ;  Bump,  ed. 
1873,  pp.  531  to  534.  This  forbids  any  insolvent  debtor,  who 
seeks  to  be  discharged  in  bankruptcy,  to  make  a  conveyance 
of  his  property,  or  any  part  of  it,  to  his  creditor  by  way  of 
preference,  in  fraud  of  the  provisions  of  the  bankrupt  act,  with- 
in four  months  before  filing  his  petition.  Such  a  conveyance  is 
void,  and  the  assignee  may  sue  for  and  recover  the  property 
thus  conveyed,  or  its  value.  Act,  supra,  §  35 ;  Bump,  pp.  531 
et  seq.  It  is  presumed  that  this  latter  conveyance  is  the 
species  of  fraud  to  which  the  bill  of  exceptions  in  this  case  re- 
fers. Very  clearly,  this  question  was  not  involved  in  the  ex- 
amination of  the  bankrupt,  as  set  out  in  the  bill  of  exceptions. 
This  examination  took  place  under  the  provisions  of  the  bank- 
rupt law,  and  has  nothing  of  a  conclusive  character  about  it. 
It  may  be  made  and  repeated  as  often  as  the  court  may  allow, 
but  it  is  followed  by  no  order  or  judgment  of  a  conclusive 
character.  It  is  the  mere  examination  of  the  bankrupt  as  a  wit- 
ness, as  to  the  property  which  belonged  to  him,  subject  to  be 
surrendered  to  the  assignee.  The  bankrupt's  wife  may  be  ex- 
amined in  the  same  way,  and  for  like  purposes ;  and  so  may  any 
other  witness.  Act,  1867,  supra,  §  26 ;  Bump,  ed.  1873,  pp. 
166  et  seq.  Such  an  examination  is  not  intended  to  have  any 
conclusive  effect,  and  it  does  not  bar  a  recovery  by  the  assignee, 
against  the  vendee  of  the  bankrupt,  of  lands  fraudulently  con- 
veyed, or  assigned  to  such  vendee  in  violation  of  the  provisions 
of  the  act  last  above  quoted.  Then,  the  charge  of  the  court 
below,  so  far  as  it  involved  a  definition  of  the  effect  of  the  ex- 
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amination  above  mentioned,  was  incorrect.  But,  for  the  rea- 
sons above  stated,  it  was  error  without  injury,  and  it  cannot 
work  a  reversal. 

What  is  said  in  the  bill  of  exceptions  about  the  **  contest " 
of  the  bankrupt's  discharge,  made  by  Rotenberry,  seems  to 
have  reference  to  the  examination  alone.  There  was,  indeed, 
no  opposition  save  this  attempted  to  be  interposed  to  the  dis- 
charge. The  opposition  to  the  discharge,  authorized  by  the  law, 
must  be  made  on  "  a  specification  in  writing  of  the  grounds  " 
of  objection ;  and  this  must  be  tried  as  a  question  of  fact  at  a 
stated  session  of  the  district  court,  and  not  by  the  register,  as 
may  be  done  on  the  examination.  Act  of  1867,  supra,  §  31. 
Such  a  trial  could  not  properly  involve  the  right  of  the  assignee 
to  the  lands  of  the  bankrupt  fraudulently  conveyed  by  him  to 
a  creditor  in  violation  of  the  bankrupt  law.  Neither  the  as- 
signee nor  the  creditor  would  be  a  party  to  such  a  proceeding. 
This  is  not  contemplated  by  the  act.  This  contest  would  be 
only  between  the  opposing  creditor  and  the  bankrupt.  This 
is  clearly  the  language  of  the  act.  And  the  bankrupt's  dis- 
charge does  not  affect  the  assignee's  title  to  the  property,  by 
law  vested  in  him.  This  vestitnre  of  title  is  absolute,  and  no 
conduct  of  the  bankrupt  can  defeat  it.  Then,  neither  the  ex- 
amination of  the  bankrupt,  nor  opposition  to  his  discharge  by  a 
creditor,  nor  the  final  discharge  of  the  bankrupt,  can  operate 
as  a  bar  to  a  recovery  by  the  assignee  against  a  creditor,  in 
an  action  of  ejectment,  for  lands  fraudulently  conveyed  by  the 
bankrupt  to  such  creditor.  But  this  error  in  the  construction  of 
the  effect  of  the  examination,  contest,  or  opposition  to  the  dis- 
charge, and  the  discharge  of  the  bankrupt,  cannot  change  the 
judgment  in  this  case,  as  it  is  presented  in  this  court  by  the 
record,  because  the  record  shows  that,  in  no  aspect  of  the  case 
as  it  is  presented,  is  the  assignee  entitled  to  recover.  He  nei- 
ther shows  that  he  is  assignee  of  the  bankrupt's  estate,  nor 
that  he  has  any  title  to  the  land  in  suit  whatever.  The  judg- 
ment of  the  court  below  is  proper,  and  should  not  be  dis- 
turbed. 

The  judgment  of  the  court  below  is,  therefore,  affirmed. 


Broadnax  v.  Bradford  &  Co. 

Action  on  Promissory  ^Notes  and  Accounts  for  Goods  sold  and  delivered. 

1.  Bankruptcy;  debts  created  by  fraud  of  bankrupt,  Sfc. ;  jurisdiction  of  court. — 
"Debts  created  by  the  fraud  or  embezzlement  of  the  bankrupt,  or  by  his  defalca- 
tion as  a  public  officer,  or  while  acting  in  any  fiduciary  character"  (Bankrupt  Law 
of  1867,  §  33),  are  not  affected  by  a  discharge  in  bankruptcy,  and  are  not  within 
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the  exclusive  jurisdiction  of  the  bankrupt  court.  When  the  bankrupt's  discharge 
is  pleaded  to  an  action  on  such  a  debt,  it  is  a  good  replication  that  the  debt  was 
created  by  fraud,  &c. ;  and  the  court  in  which  the  action  is  brought  has  jurisdiction 
to  try  the  issue. 

2.  Same;  what  constitutes  fraud.  —  False  representations  by  the  bankrupt,  as  to 
the  pecuniary  condition  of  the  partnership  of  which  he  is  a  member,  made  with  the 
intent  to  procure  goods  on  credit,  and  by  means  of  which  goods  were  thus  obtained, 
constitute  a  fraud  within  the  meaning  of  the  33d  section  of  the  bankrupt  act,  and 
avoid  his  discharge  as  to  the  debt  so  created  ;  but  his  representations  as  to  the 
pecuniary  circumstances  of  his  copartner,  though  false,  are  not  fraudulent,  unless 
they  were  known  by  him  to  be  false,  or  were  made  with  the  intent  to  deceive ;  and 
if  his  statements  as  to  the  pecuniary  circumstances  of  his  copartner  were  true,  his 
failure  to  notify  the  creditor  of  an  assignment  subsequently  made  by  said  partner, 
would  not  constitute  a  fraud. 

3.  Proof  of  fraud.  —  On  the  issue  of  fraud  vel  non  in  the  creation  of  a  debt  by  a 
bankrupt,  by  false  representations  as  to  the  pecuniary  circumstances  of  his  co- 
partner and  the  partnership,  whereby  he  procured  goods  on  credit,  the  evidence  of 
indebtedness  must  be  confined  to  debts  existing  at  the  time  the  representations 
were  made ;  but  subsequent  transactions,  indicating  antecedent  indebtedness, 
would  be  competent  evidence. 

Appeal  from  the  Circuit  Court  of  Greene. 

Tried  before  the  Hon.  L.  R.  Smith. 

This  action  was  brought  by  Geo.  P.  Bradford  &  Co.,  suing 
as  partners,  against  J.  T.  Broadnax  and  H.  W.  Broadnax,  as 
late  partners  doing  business  under  the  name  of  J.  T.  Broadnax 
&  Co. ;  and  was  founded  on  several  promissory  notes  executed 
by  the  defendants  to  the  plaintiffs,  for  goods  sold  on  a  credit, 
and  on  the  accounts  which  were  the  consideration  of  the  notes. 
The  plaintiffs  were  wholesale  merchants  in  New  York  city,  and 
the  defendants  were  doing  business  at  Eutaw,  in  Greene  county, 
Alabama.  The  debts  were  all  contracted  in  August  and  Sep- 
tember, 1866,  and  amounted  in  the  aggregate  to  about  $4,000. 
H.  W.  Broadnax  made  no  defence  to  the  suit,  and  judgment 
by  nil  dicit  was  entered  against  him,  for  $5,871.60,  being  the 
principal  and  interest  of  the  debts  sued  on.  J.  T.  Broadnax 
pleaded  his  discharge  in  bankruptcy,  "  in  short  by  consent ;  "  to 
which  the  plaintiffs  replied,  that  the  debt  was  created  by  the 
fraud  of  the  said  J.  T.  Broadnax,  setting  forth  the  facts  consti- 
tuting the  alleged  fraud.  The  allegations  of  fraud  were,  in 
substance,  that  said  J.  T.  Broadnax  represented  to  the  plain- 
tiffs directly,  and  through  other  persons  to  whom  he  referred 
them,  that  he  and  his  partner  were  doing  a  flourishing  business, 
and  were  worth  $19,000  in  goods,  $10,000  in  good  accounts 
due  to  them,  and  about  $13,000  in  real  estate,  while  their  lia- 
bilities did  not  exceed  $2,500  ;  that  these  representations  were 
wholly  false,  and  were  fraudulently  made  by  said  J.  T.  Broad- 
nax, and  that  the  plaintiffs  sold  their  goods  to  the  defendants 
on  a  credit  on  the  faith  of  these  representations.  The  defend- 
ant demurred  to  this  replication,  —  1st,  because  the  facts  stated 
were  no  answer  to  the  plea  of  bankruptcy  ;  and,  2d,  because 
the  bankrupt  court  had  exclusive  jurisdiction  to  try  the  issue 
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presented  by  the  replication.     The  court  overruled  the  demur- 
rer, and  issue  was  then  joined  on  the  replication. 

On  the  trial,  several  exceptions  were  reserved  by  the  defend- 
ant to  rulings  of  the  court  on  questions  of  evidence  ;  but,  under 
the  opinion  of  this  court,  these  rulings  require  no  special  notice. 
The  bill  of  exceptions  purports  to  set  out  "  substantially  all  the 
evidence,"  and  states  that  the  court  thereupon  charged  the  jury 
as  follows :  — 

"  1.  That  if  they  believed  the  evidence,  and  believed  that 
the  defendant,  whilst  in  New  York  in  August  or  September, 
1866,  made  application  to  plaintiffs  to  buy  goods,  and  made 
certain  representations  to  them,  and  afterwards  (about  the  lat- 
ter part  of  August,  or  the  first  of  September)  made  application 
again  to  buy  goods,  and  to  have  the  debts  of  said  firm  ex- 
tended, and  made  certain  representations  ;  and  that  the  plain- 
tiffs believed  said  representations,  and  acted  on  them  ;  and  that 
the  same  were  material  to  the  contract,  and  were  untrue  at  the 
time  they  were  made ;  and  that  the  plaintiffs  would  not  have 
sold  the  goods  but  for  the  said  representations,  —  then  the  de- 
fendant was  liable  in  this  action,  although  he  may  not  have 
known  that  said  representations  were  untrue ;  and  that  it  made 
no  difference  whether  or  not  the  defendant  knew  that  Henry 
W.  Broadnax  was  in  debt  at  the  time  of  said  representations  : 
if  he  was,  the  defendant  was  liable,  although  he  might  not  have 
known  of  said  indebtedness. 

"  2.  That  if  said  representations  that  said  Henry  W.  Broad- 
nax was  out  of  debt  at  the  time  were  true,  and  said  Henry  W. 
Broadnax  afterwards  made  an  assignment  of  his  property,  on 
the  faith  of  which  plaintiffs'  goods  were  sold,  it  was  the  duty 
of  the  defendant  to  notify  his  creditors  of  it ;  and  if  he  failed 
to  do  so  in  good  faith,  the  defendant  was  liable. 

"  3.  That  he  who  affirms  what  he  knows  to  be  false,  or  does 
not  know  to  be  true,  to  another's  prejudice,  and  his  own  gain, 
is  guilty  of  falsehood,  both  in  morals  and  law,  and  must  answer 
in  damages.  So,  in  this  case,  if  the  jury  believe,  from  the  evi- 
dence, that  the  defendant  represented  to  the  plaintiffs  any  ma- 
terial fact,  —  such  as,  that  he  and  his  brother  and  copartner, 
H.  W.  Broadnax,  were  both  out  of  debt :  and  if  H.  W.  Broad- 
nax was  indebted  at  that  time  ;  and  the  plaintiffs,  relying  upon 
such  statements,  sold  goods  to  the  defendants,  to  their  own 
prejudice  ;  then,  in  law,  such  statement  was  false  and  fraudu- 
lent ;  and  it  makes  no  difference  whether  the  defendant  knew 
of  such  indebtedness,  if  he  stated  the  fact  as  of  his  own  knowl- 
edge." 

To  these  charges  the  defendant  excepted,  and  requested  the 
court,  in  writing,  to  charge  the  jury  as  follows :  — 

"  1.  If  the  representations  made  by  the  defendant  were  false 
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in  fact,  and  injurious  because  false,  it  is  not  a  fraud  on  the  part 
of  the  defendant,  if  he  believed  them  to  be  true. 

"  2.  In  order  to  constitute  fraud  in  this  case,  the  representa- 
tions must  have  been  both  false  and  fraudulent,  and  made  with 
a  dishonest  intent  to  deceive  and  defraud  plaintiffs. 

"3.  If  the  jury  believe,  from  the  evidence,  that  the  facts  and 
circumstances  relied  on  to  sustain  the  allegations  of  fraud  are 
fairly  susceptible  of  an  honest  intent  on  the  part  of  the  defend- 
ant, then  the  plaintiffs  are  not  entitled  to  recover  in  this  action." 

The  court  refused  these  charges,  and  the  defendant  excepted  ; 
and  he  now  assigns  as  error  the  overruling  of  his  demurrer  to 
the  replication,  the  several  adverse  rulings  of  the  court  on  the 
evidence,  the  charges  given,  and  the  refusal  of  the  several 
charges  asked. 

W.  Coleman  and  R.  H.  Smith,  for  appellant. 

R.  Crawford,  contra. 

B.  F.  SAFFOLD,  J.— The  33d  section  of  the  bankrupt 
law  of  1867  provides,  that  "  no  debts  created  by  the  fraud  or 
embezzlement  of  the  bankrupt,  or  by  his  defalcation  as  a  public 
officer,  or  while  acting  in  any  fiduciary  character,  shall  be  dis- 
charged under  this  act ;  but  the  debt  may  be  proved,  and  the 
dividend  thereon  shall  be  a  payment  on  account  of  said  debt." 
The  classes  of  debts  enumerated  are  put  on  the  same  footing  of 
retention  against  the  bankrupt.  Their  character  is  not  ascer- 
tained by  the  bankrupt  court,  and  therein  reserved  against  him. 
They  need  not  be  presented,  except  for  the  dividend.  They 
must  come  within  the  jurisdiction  of  other  courts,  because, 
when  the  bankrupt  is  discharged,  and  his  estate  is  duly  admin- 
istered, the  bankrupt  court  is  done  with  him.  His  future  ac- 
cumulations of  property  are  not  subject  to  its  jurisdiction.  His 
accountability,  and  the  means  of  enforcing  it  against  his  after- 
acquired  possessions,  remain,  in  respect  to  these  debts,  as  if  he 
had  never  gone  into  bankruptcy. 

If  the  representations  alleged  were  falsely  made  by  J.  T. 
Broadnax,  with  the  intent  to  procure  the  goods,  and  he  did 
thus  obtain  them,  then,  undoubtedly,  the  debt  was  created  by 
his  fraud.  The  plaintiffs,  bringing  their  action  in  affirmance 
of  the  contract,  are  met  with  the  plea,  that  this  defendant  has 
been  discharged  from  the  debt  by  the  operation  of  the  bank- 
rupt law.  They  reply,  that  the  debt  was  created  by  the  fraud 
of  the  bankrupt,  and  from  such  it  does  not  discharge.  If  the 
replication  had  been,  that  the  debt  was  a  fiduciary  one,  and  it 
was  clearly  so,  the  force  of  the  answer  would  be  manifest.  It 
is  the  indeterminable  general  character  of  fraud  which  confuses. 

vol.  n.  18 
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In  an  action  against  a  guardian,  or  trustee,  the  fiduciary  char- 
acter may  appear  from  the  complaint,  but  not  necessarily,  as 
in  a  suit  by  the  beneficiary  upon  a  note  given  in  settlement  of 
the  trust.  So,  in  the  case  of  fraud,  the  right  to  recover  is 
independent  of  it,  without  the  bankrupt  law ;  and  the  law 
which  gives  the  plea,  furnishes  also  the  replication.  This 
view  of  the  question  seems  to  be  conclusively  argued  by  the 
court  in  Stewart  v.  Emerson,  New  Hamp.  R.  June  term,  1872, 
found  in  Amer.  Law  Record,  Nov.  1873,  p.  279.  The  demur- 
rer to  the  replication  was  properly  overruled. 

The  representations  alleged  to  have  been  made  by  J.  T. 
Broadnax  are  supported  by  the  evidence  in  behalf  of  the 
plaintiffs.  Broadnax,  as  a  witness  for  himself,  sustains  them, 
except  in  the  following  particulars,  which  are  essential:  he 
denies  that  he  made  any  representation  of  the  individual  in- 
debtedness of  himself  or  his  partner,  or  that  he  claimed  any 
interest  in  the  real  estate  ;  and  he  says,  he  told  the  plaintiffs 
and  others  that  the  real  estate  belonged  exclusively  to  his 
partner  who  was  the  capitalist  of  the  firm.  In  respect  to  the 
falsity  and  fraud  of  any  of  the  statements,  it  is  proved  that 
H.  W.  Broadnax  owned  the  real  estate  attributed,  and  was 
reputed  to  be  in  good  circumstances,  and  his  firm  of  good 
credit,  until  the  fall  of  1867,  which  was  after  the  creation  of  the 
debts  sued  for.  But  he  was  in  debt  several  thousand  dollars 
when  J.  T.  Broadnax  made  his  representations  to  the  plain- 
tiffs. J.  T,  Broadnax  was  cognizant  of  some  of  this  indebt- 
edness. The  failure  of  the  firm  seems  to  have  been  owing 
chiefly  to  the  individual  indebtedness  of  H.  W.  Broadnax ;  for 
the  payment  and  security  of  much  of  which,  he  conveyed  his 
real  estate,  and  mortgaged  his  personal  property  and  the  stock 
of  goods  of  the  firm  on  hand.  J.  T.  Broadnax  disclaims  any 
knowledge  of  these  conveyances  until  after  his  last  interview 
with  the  plaintiffs.  The  partnership  assets  were  greater  in 
value  than  its  liabilities,  but  they  were  ruinously  sacrificed. 

In  application  to  the  case,  as  above  substantially  stated,  the 
court  charged  the  jury,  if  they  believed  the  evidence,  and 
believed  the  defendant,  J.  T.  Broadnax,  made  certain  rep- 
resentations to  the  plaintiffs,  upon  the  belief  of  which  they 
sold  the  goods,  and  would  not  otherwise  have  done  so,  if  the 
same  were  untrue  at  the  time  they  were  made,  the  said  defend- 
ant was  liable  in  this  action,  although  he  may  not  have  known 
them  to  be  untrue :  and  it  made  no  difference  whether  the 
defendant  knew  or  not  that  Henry  W.  Broadnax  was  in  debt 
at  the  time  of  said  representations ;  if  he  was  in  debt,  the 
defendant  was  liable.  This  charge  is  confused.  It  does  not 
specify  the  representations ;  and  it  was  impossible  for  the  jury 
to  believe  those  attested  by  the  plaintiffs,  and  those  admitted 
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by  the  defendant.  They  could  not  believe  the  defendant  said 
H.  W.  Broadnax  was  not  in  debt,  and  that  he  said  nothing 
about  it :  nor  that  he  said  the  partners  owned  the  real  estate, 
and  that  H.  W.  Broadnax  owned  it  individually.  Again,  the 
representations  are  not  referred  to  H.  W.  Broadnax's  indebted- 
ness. The  defendant  was  certainly  not  liable  on  account  of 
it,  if  he  said  nothing  concerning  it  to  the  plaintiffs. 

The  court  further  charged,  that  if  said  representations  that 
H.  W.  Broadnax  was  out  of  debt  at  the  time  were  true,  and 
afterwards  he  made  an  assignment  of  his  property  on  the  faith 
of  which  the  plaintiffs  sold  their  goods,  it  was  the  duty  of  the 
defendant  to  notify  his  creditors  of  it ;  and  if  he  failed  to  do  so 
in  good  faith,  he  was  liable.  This  charge  is  incorrect.  The 
complaint  of  the  plaintiffs  is,  that  the  defendant  deceived  them. 
A  statement  by  him  that  his  partner  was  out  of  debt,  true  in 
itself,  involved  no  obligation  to  notify  the  plaintiffs  of  his  sub- 
sequent embarrassment.  What  occurred  after  the  debt  was 
contracted,  without  inception  before,  or  at  the  time,  could  not 
have  created  the  debt. 

The  other  charges  to  which  exceptions  were  taken  may  be 
considered  generally.  The  bankrupt  law,  being  a  national 
one,  is  best  construed  under  the  authorities  of  the  U.  S.  su- 
preme court.  Elmendorf  v.  Taylor,  10  Wheat.  152.  In  Lord 
v.  Goddard  (13  Howard,  198),  the  plaintiffs  in  error  were 
sued  for  recommending  a  firm  as  men  well  worthy  of  credit, 
and  good  for  what  they  wished  to  purchase,  whereas  they  were 
mere  insolvent  adventurers,  without  property,  and  entitled  to 
no  credit  or  confidence.  The  defendants  knew  nothing  about 
them,  but  acted  on  information  contained  in  a  letter  from 
Lord's  son.  The  court  said:  "  The  gist  of  the  action  is  fraud 
in  the  defendants,  and  damage  to  the  plaintiff.  Fraud  means 
an  intention  to  deceive.  If  there  was  no  such  intention  ;  if  the 
party  honestly  stated  his  own  opinion,  believing  at  the  time 
that  he  stated  the  truth,  he  is  not  liable  in  this  form  of  action 
(case),  although  the  representation  turned  out  to  be  entirely 
untrue."  In  Marsh  v.  Falker  (40  N.  Y.  562),  the  defendant 
was  sued  for  telling  the  plaintiff,  a  merchant,  that  K.  was  per- 
fectly good  for  $17,000  in  property,  and  that  if  the  plaintiff 
took  K.'s  note,  he  would  discount  it.  K.  had  real  estate  worth 
between  $10,000  and  $20,000,  but  incumbered  to  its  full  value, 
and  he  was,  in  fact,  wholly  insolvent ;  but  the  defendant  was 
not  shown  to  have  known  the  real  condition  of  K.'s  affairs,  or 
that  his  own  representations  about  them  were  untrue,  and 
himself  swore  to  the  contrary.  It  was  held,  that  an  action 
against  him  on  account  of  these  representations,  as  fraudulent, 
could  not  be  maintained. 

These  cases  differ  from  the  present  one  in  this :  the  defend- 
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ants  sought  no  advantage  for  themselves,  and  were  not  known 
to  be  in  such  relation  with  the  persons  recommended  as  would 
induce  the  plaintiff  to  believe  they  spoke  from  personal  knowl- 
edge. But  these  points  of  difference  do  not  affect  the  prin- 
ciple. They  are  circumstances  of  the  intention.  The  doctrine 
of  these  cases  is  sustained  in  Chandelor  v.  Lopus,  1  Smith's 
Lead.  Cas.  283  ;  Lord  v.  Colley,  6  N.  H.  99 ;  Williams  v.  Wood, 
14  Johns.  126,  and  numerous  authorities  cited  in  them.  The 
Alabama  authorities  to  the  contrary  may  be  defended  on  the 
principle,  that  when  the  representations  are  simply  untrue,  the 
party  misled  thereby  has  not  assented  to  the  contract,  and, 
therefore,  is  entitled  to  a  rescission,  or  he  may  recover  damages, 
because  the  injury,  whether  intended  or  not,  proceeds  from 
the  other  party.  The  bankrupt  law  abrogates  contracts  on 
grounds  of  public  policy.  It  seeks  to  restore  to  society  and 
business  a  useful  citizen,  who  has  become  hopelessly  insolvent, 
and  debars  from  its  relief  only  those  whose  obligations  are 
tainted  with  crime,  or  whose  relation  to  others  of  trust  and 
dependence  it  might  tempt  to  crime.  I  doubt  whether  cases 
of  constructive  trust,  not  embracing  dependence  or  inability  of 
the  beneficiary  to  protect  himself,  or  some  degree  of  turpitude 
of  the  trustee,  should  be  included  amongst  the  fiduciary  debts 
against  which  the  discharge  is  inoperative.  This  law,  in  releas  - 
ing  a  debtor  from  his  obligations,  no  matter  with  what  degree 
of  solemnity  contracted,  and  without  regard  to  its  effects  on  the 
creditor,  from  considerations  of  public  necessity  alone,  aimed 
to  except  from  its  benefits  only  those  whose  conduct  deserved 
criminal  prosecution.  It  was  a  measure  of  relief  to  the  unfor- 
tunate, without  encouragement  of  vice.  We  therefore  think  the 
intention  to  deceive  is  an  essential  element  of  the  fraud. 

The  questions  of  evidence  seem  not  to  be  difficult.  Only 
such  evidence  of  the  indebtedness  of  H.  W.  Broadnax  was  ad- 
missible as  tended  to  prove  its  existence  at  the  time  when  the 
representations  were  made.  Subsequent  transactions  of  his,  in- 
dicating antecedent  liability,  were  competent. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Smith  v.  Speed. 

Mandamus  against  State  Auditor,  at  Suit  of  Superintendent  of  Public 

Instruction. 

1.  Judicial  notice  of  public  historical  facts. — In  this  case,  the  court  takes  judicial 
notice  of  the  fact,  as  a  matter  of  public  history,  that  the  evil  sought  to  be  remedied 
by  the  "funding  act"  of  Dec.  19,  1873,  in  requiring  county  treasurers,  under  pen- 
alties, to  pay  into  the  treasury  the  identical  moneys  received  by  them  in  payment 
of  taxes,  was  speculation  by  those  officers  in  warrants  issued  by  the  State ;  and  also 
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of  the  historical  fact,  that  the  purpose  of  the  constitutional  provision,  "No  money 
shall  be  drawn  from  the  treasury  but  in  pursuance  of  an  appropriation  made  by 
law,"  was  to  prevent  the  executive  power  from  controlling  the  public  moneys,  and 
not  to  restrict  the  legislative  power. 

2.  Repeal  of  statute  by  implication.  —  That  a  statute  may  be  repealed  by  implica- 
tion, by  a  repugnant  statute  of  later  date,  is  an  acknowledged  principle  of  law ; 
but  the  courts  do  not  favor  the  principle,  and  never  act  upon  it,  if,  by  any  fair  and 
reasonable  construction,  the  two  statutes  may  be  reconciled,  and  an  appropriate 
sphere  of  operation  left  to  each. 

3.  Act  of  April  19,  1873,  "  to  keep  in  each  county  a  proportionate  share  of  the  public 
school  money,"  not  repealed  by  "funding  act"  of  Dec.  19,  1873.  —  The  act  approved 
April,  19,  1873,  entitled  "An  act  to  keep  in  each  county  a  proportionate  share  of 
the  public  school  money  "  (Session  Acts  1872-73,  pp.  6-9),  which  requires  the  audi- 
tor to  draw  his  warrant  on  each  county  tax-collector,  in  favor  of  the  county 
treasurer,  for  ninety  percent,  of  the  amount  of  school  money  which  the  county 
will  be  entitled  to  receive,  as  proximately  ascertained  and  certified  to  the  auditor 
by  the  superintendent  of  public  instruction ;  and  directs  the  tax-collector  to  pay 
to  the  treasurer,  out  of  the  moneys  collected  by  him  for  taxes,  the  amount  specified 
in  this  warrant,  taking  the  treasurer's  receipt,  which  is  made  receivable  by  the 
auditor  as  a  voucher  in  favor  of  the  tax-collector,  is  not  repealed  by  those  provi- 
sions of  the  act  approved  December  19,  1873,  entitled  "An  act  to  provide  for  the 
funding  of  the  domestic  debt  of  the  State"  (Session  Acts  1873,  pp.  45-56),  which 
require  the  tax-collector,  under  heavy  penalties,  to  pay  into  the  treasury  the  iden- 
tical moneys  received  by  him  in  payment  of  taxes,  and  forbids  its  use  by  him  for 
any  other  purpose. 

4.  Constitutionality  of  act  of  April  19,  1873,  requiring  public  school  moneys  to  be  re- 
tained in  counties  where  collected.  —  The  act  approved  April  19,  1873,  entitled  "An 
act  to  keep  in  each  county  a  proportionate  share  of  the  public  school  money  "  (Ses- 
sion Acts  1872-73,  pp.  6-9),  does  not  violate  either  the  letter  or  spirit  of  the  constitu- 
tional provision,  contained  in  the  31st  section  of  the  4th  article,  "No  money 
shall  be  drawn  from  the  treasury  but  in  pursuance  of  an  appropriation  made  by 
law." 

5.  Constitutional  questions  ;  rule  of  courts  as  to  decision  of  —  This  court  will  not 
decide  a  question  involving  the  constitutionality  of  an  act  of  the  legislature,  where 
the  record  presents  any  other  clear  ground  on  which  its  judgment  may  be  based. 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  James  Q.  Smith. 

This  was  an  application  by  petition,  by  Joseph  H.  Speed, 
the  superintendent  of  public  instruction,  for  a  mandamus  against 
Robert  T.  Smith,  the  auditor  of  public  accounts,  to  compel 
said  auditor  to  draw  his  warrant  on  the  tax-collector  of  Macon 
county,  in  favor  of  the  treasurer  of  said  county,  for  the  amount 
certified  to  the  auditor  by  said  superintendent  as  ninety  per 
cent,  of  the  public  school  money  to  which  said  county  would  be 
entitled  for  the  scholastic  year  1874.  The  petition  alleged, 
that  said  superintendent,  prior  to  the  2d  day  of  February, 
1874,  in  pursuance  of  the  provisions  of  the  act  approved  April 
19, 1873,  entitled  "An  act  to  keep  in  each  county  in  this  State 
a  proportionate  share  of  the  public  school  money,"  apportioned 
to  the  several  counties  the  amount  of  money  which  eachwas  en- 
titled to  receive,  and  ascertained  that  said  county  of  Macon  was 
entitled  to  receive  the  sum  of  $6,404.92  ;  that  he  certified  this 
apportionment  to  the  auditor  on  the  2d  February,  1874,  and 
requested  him  to  draw  his  warrant  on  the  tax-collector  of  said 
county,  in  favor  of  the  county  treasurer,  as  required  by  the  3d 
section  of  said  act,  and  that  said  auditor  refused  to  do  so.    The 
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auditor  demurred  to  the  petition,  assigning  four  several  causes 
of  demurrer.  The  1st,  2d,  and  3d  causes  of  demurrer,  though 
differing  in  phraseology,  substantially  averred  that,  on  the 
facts  stated  in  the  petition,  the  petitioner  was  not  entitled  to 
the  writ  of  mandamus  ;  and  the  4th  assignment  was,  that  the 
said  act  of  April  19th  was  no  longer  of  force.  The  court  over- 
ruled the  demurrer,  and  the  auditor  then  answered,  admitting 
the  facts  as  alleged  in  the  petition,  but  averring  that  the  said 
act  of  April  19th  was  repealed  by  the  subsequent  statute  ap- 
proved December  19,  1873,  entitled  "An  act  to  provide  for  the 
funding  of  the  domestic  debt  of  the  State."  To  this  answer 
the  petitioner  demurred,  assigning  several  causes  of  demurrer, 
in  substance  as  follows :  1st,  that  the  said  act  of  December 
19th  is  violative  of  the  constitution  of  the  United  States,  in 
providing  for  the  emission  of  bills  of  credit  by  the  State ;  and, 
2d,  that  it  is  violative  of  the  state  constitution,  because  the 
subject  is  not  clearly  expressed  in  the  title.  The  court  sus- 
tained the  demurrer,  and  the  defendant  declined  to  plead  or 
answer  further ;  and  thereupon  the  court  rendered  judgment, 
awarding  a  mandamus  as  asked.  To  reverse  this  judgment, 
the  present  appeal  is  prosecuted ;  and  the  several  rulings  of  the 
court  on  the  pleadings,  with  the  judgment,  are  now  assigned 
as  error. 

The  material  provisions  of  the  two  statutes,  whose  validity 
and  construction  are  involved  in  the  case,  are  stated  in  the 
opinion  of  the  court. 

Rice,  Jones  &  Wiley,  for  appellant. 

Elmore  &  Gunter,  contra. 

BRICKELL,  J.  —  Several  questions  were  presented  and  ar- 
gued at  the  bar.  It  was  insisted  by  the  counsel  for  the  appel- 
lant, that  the  statute  of  April  19,  1873,  was  unconstitutional, 
because  it  prevented  the  passage  of  the  public  revenue  into  the 
state  treasury,  from  which  it  could  be  withdrawn  only  in  pur- 
suance of  an  appropriation  made  by  law.  Next,  that  it  was  re- 
pugnant to  the  later  statute  of  December  19,  1873,  and  was 
thereby  repealed  ;  and  that  this  act  was  not  violative  of  any 
provision  of  the  constitution,  state  or  federal.  On  the  reverse 
of  these  propositions  the  appellee  insisted. 

The  first  question  we  propose  to  consider  is,  whether  the  two 
statutes  are  so  inconsistent  that  they  cannot  stand  together, 
—  whether  by  implication  the  later  repeals  the  former.  The 
third  and  fourth  sections  of  the  act  of  April  19,  1873,  under 
which  the  appellee  deduces  the  right  to  a  mandamus,  in  effect 
declare,  that  the  superintendent  of  public  instruction  shall  an- 
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nually  apportion  to  each  county  the  nearest  estimate  he  can 
make  of  the  school  money  the  county  will  be  entitled  to  receive 
for  the  scholastic  year,  and  shall  certify  ninety  per  cent,  thereof 
to  the  auditor,  who  shall  draw  his  warrant  on  the  tax-collector 
of  the  county  for  the  amount  thus  certified,  to  be  paid  to  the 
county  treasurer  of  the  county ;  and  the  payment,  when  made, 
is  accounted  as  a  payment  of  so  much  of  the  school  money.  The 
tax-collector  is  required  to  pay  the  warrant,  from  any  state  taxes 
he  may  receive  ;  and  the  warrant,  when  paid,  is  a  voucher  for 
him  in  the  settlement  of  his  accounts  with  the  auditor.  Para. 
Acts  1872-3,  p.  6.  These  provisions,  it  is  argued,  are  in  con- 
flict with  the  subsequent  statute  of  December  19,  1873.  The 
fourteenth  section  of  this  statute  requh-es  the  tax-collector,  or 
other  receiver  of  public  moneys,  to  keep  and  pay  into  the  treas- 
ury the  identical  money  received  from  the  t^,x-payer,  and  for- 
bids its  use  for  any  other  purpose  than  payment  into  the  treas- 
ury, "  in  the  manner  and  form  in  which  such  money  was 
so  received  by  him."  And  when  he  receives  any  of  the  obliga- 
tions authorized  by  the  statute  to  be,  issued,  he  is  required  to 
make  an  entry  thereof,  in  a  book  kept  for  that  purpose,  of  date 
corresponding  with  the  date  of  the  receipt  given  to  the  person 
from  whom  he  received  them.  This  book  he  is  required  to  ex- 
hibit to  the  auditor,  when  his  accounts  are  audited.  A  violation 
of  the  provisions  of  this  section  is  a  misdemeanor.  The  ninth 
section  of  the  statute  forbids  the  tax-collector,  after  the  1st 
January,  1874,  from  receiving  any  warrant  of  the  auditor  on  the 
treasurer,  or  any  order  on  the  treasurer,  in  payment  of  taxes ; 
and  also  forbids  the  treasurer  from  receiving,  in  payment  of 
any  public  dues,  any  warrant  or  order  on  the  treasury  drawn 
after  that  date. 

Statutes  may  be  repealed  by  implication.  The  courts,  how- 
ever, have  not  favored  the  principle,  and  if,  by  a  fair  and 
reasonable  construction  of  a  later  and  a  former  statute,  the 
two  can  be  reconciled,  and  each  left  to  operate,  that  construc- 
tion is  adopted.  Campbell  v.  Wyman,  6  Port.  219  ;  Kinney  v. 
Mallory,  3  Ala.  626  ;  /Stewart  George  v.  Skeates  §■  Co.  19 
Ala.  738  ;  Rawls  v.  Kennedy,  23  Ala.  249.  A  careful  consid- 
eration of  the  act  of  April,  1873,  and  of  December,  1873,  leads 
me  to  the  conclusion,  that  there  is  not  only  a  want  of  such 
positive  repugnancy  between  them,  as  would  justify  a  court  in 
declaring  the  later  a  repeal  by  implication  of  the  former,  but 
that  there  is  not  the  slightest  conflict  between  their  provisions. 
It  is  a  part  of  the  public  history  of  the  State,  that  there  was 
great  complaint  of  tax-collectors,  and  other  receivers  of  pub- 
lic moneys,  speculating  in  warrants,  which  were  receivable 
in  payment  of  taxes  and  other  public  dues.  Existing  laws, 
though  prohibiting  and  punishing,  were  found  insufficient  to 


280  SUPREME   COURT 

[Smith  v.  Speed.] 

prevent  it.  The  public  moneys  were  thus  used  for  private 
gains.  Official  delinquency  in  postponing  the  payment  of  the 
public  moneys  into  the  public  treasury,  so  long  as  there  was  a 
hope  of  converting  them  at  a  profit  to  the  tax-collector  into 
warrants  and  other  claims  the  auditor  and  treasurer  were 
bound  to  receive,  became,  it  was  said,  of  frequent  occurrence. 
The  law  as  it  stood  furnished  no  adequate  means,  by  which  it 
could  be  ascertained  whether  the  warrants  and  other  claims 
tendered  by  the  tax-collector,  or  other  receiver  of  public 
moneys,  in  satisfaction  of  their  liability  to  the  State,  had  been 
received  from  the  tax-payer  or  public  debtor,  or  whether  they 
had  paid  their  taxes  or  debts  in  money,  which  had  been  used 
in  purchasing  these  claims.  To  guard  against  the  fraud  and 
imposition,  which  had  been,  or  it  was  supposed  had  been, 
practised  on  the  State,  by  official  speculation  in  public  claims, 
the  ninth  section  of  the  act  provides,  that  no  order  or  warrant 
on  the  treasury,  drawn  after  1st  January,  1874,  shall  be  receiv- 
able in  payment  of  public  dues.  As  to  warrants  or  orders  pre- 
viously drawn,  the  law  had  so  long  authorized  their  reception  in 
payment  of  public  dues,  that  the  faith  of  the  State  could  well 
be  regarded  as  pledged  to  their  reception.  This  pledge  could 
not  with  propriety  be  withdrawn,  without  reasonable  notice. 
Therefore,  the  prohibition  was  directed  only  against  such  orders 
or  warrants  as  were  drawn  after  1st  January,  1874.  The  10th 
section  requires,  that  if,  after  1st  January,  1874,  any  tax-col- 
lector, or  receiver  of  public  moneys,  should  tender  in  discharge 
of  his  liability  warrants  or  orders  on  the  public  treasury, 
drawn  prior  to  1st  January,  1874,  he  should  make  oath  that 
they  were  received  by  him  in  good  faith,  in  payment  of  taxes 
or  public  dues,  from  the  person  liable  therefor,  on  a  day  prior 
to  1st  January,  1874.  The  12th  section  makes  a  false  oath 
in  this  respect  legal  perjury,  and  punishable  as  such. 

A  statement  of  the  provisions  of  this  statute  shows,  that  they 
were  intended  only  to  prevent  the  public  officers  from  speculat- 
ing with  public  moneys  in  public  claims,  and  to  compel  the 
payment  into  the  treasury  of  the  identical  moneys  such  officers 
have  received  in  payment  of  public  dues.  The  provisions  of 
the  statute  are  adapted  to  no  other  purpose,  and  are  fully  satis- 
fied when  this  object  is  accomplished.  The  previous  statute 
proposes  to  accomplish  an  entirely  different  purpose.  The  gen- 
eral assembly,  supposing  public  convenience  would  be  thereby 
promoted,  proposed  to  keep  in  each  county  the  larger  part  of 
the  share  of  the  public  school  money  to  which  the  county  is  en- 
titled. This  money,  under  the  constitution  and  laws,  is  derived 
from,  and  payable  out  of  the  state  taxes.  To  accomplish  this 
purpose,  the  superintendent  of  public  instruction  is  required  to 
ascertain  and  certify  to  the  auditor  the  amount  of  school  funds 
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due  to  each  county  ;  and  it  is  then  made  the  duty  of  the  au- 
ditor, to  draw  his  warrant  on  the  tax-collector  of  the  county,  in 
favor  of  the  county  treasurer,  for  ninety  per  cent,  of  the  amount 
thus  certified.  This  warrant  the  tax-collector  is  required  to 
pay,  from  any  state  taxes  he  may  have  received.  The  taxes 
must  have  been  received,  before  they  can  be  applied  to  the  pay- 
ment of  this  warrant.  This  statute,  therefore,  refers  to  and  pre- 
scribes the  mode  in  which  the  tax-collector  may  make  a  proper 
application  of  the  taxes  after  they  have  been  received,  —  the 
application  which  the  constitution  and  law  would  have  made,  if 
they  had  been  paid  into  the  public  treasury.  The  warrant  of 
the  auditor  is  not  by  the  tax-collector  received  in  payment  of 
taxes,  but  he  applies  to  its  payment  the  money  he  has  received 
from  the  tax-payers  in  satisfaction  of  the  state  tax,  with  which 
he  was  chargeable.  The  later  statute  was,  a§  we  have  said,  de- 
signed to  prevent  speculation  by  public  officers  in  public  claims. 
The  former  statute  does  not  open  the  door  for,  and  cannot  let 
in  the  evils  of  such  speculation.  The  later  statute  is  intended 
to  secure  the  payment  into  the  treasury  of  the  identical  money 
received  in  payment  of  public  dues,  and  to  prevent  the  officer 
receiving  it  from  converting  it  into  other  funds,  which  may  be 
receivable  in  payment  of  such  dues.  Between  the  two  statutes 
there  is  not,  and  cannot  be,  the  least  possible  conflict.  Each 
has  a  separate  and  distinct  office  to  perform.  The  tax-collector 
discharges  himself  from  liability,  to  the  extent  of  the  auditor's 
warrant  in  favor  of  the  county  treasurer,  when  he  pays  the 
same  with  the  identical  money  received  from  the  tax-payer. 
For  any  surplus  of  state  taxes  he  may  receive,  he  may  dis- 
charge himself  from  all  liability,  if  he  pays  into  the  treasury 
the  identical  money  received  by  him  from  the  tax-pajrer,  or  the 
warrants  he  is  authorized  to  receive,  and  has  in  good  faith  re- 
ceived. Without  a  most  strained  construction  of  its  terms,  the 
later  statute  cannot  be  regarded  as  changing  or  altering  any 
special  appropriation  of  the  state  taxes,  made  by  previous 
laws.  In  its  judgment  on  this  point,  therefore,  the  circuit 
court  did  not  err. 

The  statute  under  which  the  appellee  prefers  his  claim  is  not, 
so  far  as  we  can  perceive,  offensive  to  any  provision  or  clause  of 
the  state  constitution.  It  is  an  ordinary  act  of  legislation,  — 
an  exercise  of  the  power  over  the  public  revenue  which  the 
general  assembly  certainly  possesses,  unless  restrained  or  pro- 
hibited by  the  constitution.  The  constitution  contains  no  such 
prohibition  or  restraint.  The  clause  of  the  constitution  sup- 
posed to  be  specially  offended  is  the  31st  section  of  the  4th 
article :  "  No  money  shall  be  drawn  from  the  treasury  but  in 
pursuance  of  an  appropriation  made  by  law  ;  and  a  regular 
statement  and  account  of  the  receipts  and  expenditures  of  all 
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public  moneys  shall  be  published  annually,  in  such  manner  as 
may  be  by  law  directed."  A  similar  clause  is  found  in  the 
federal  constitution,  and  in  the  constitutions  of  the  several 
states.  In  the  light  of  its  history,  this  constitutional  provision 
is  conservative,  not  restrictive  or  prohibitory  of  the  legislative 
power  over  the  public  revenue.  In  England,  the  crown  had 
claimed  as  one  of  its  highest  prerogatives  the  custody  and 
disbursement  of  the  public  revenue,  without  amenability  to 
the  parliament.  This  claim  had  been  the  subject  of  strife  and 
controversy  between  King  and  Commons ;  and  it  was  only 
after  the  lapse  of  years,  that  the  Commons  wrung  from  the 
necessities  of  the  Crown  an  acknowledgment  of  the  principles 
embodied  in  this  constitutional  provision.  Forewarned  by  the 
history  of  this  strife  and  controversy,  the  framers  of  our  con- 
stitutions introduced  this  provision,  to  prohibit  executive  power 
from  controlling  the  public  purse.  Story  on  Cons.  §§  1340-2. 
The  provision  is  mandatory  to  the  treasurer,  not  to  pay,  and 
to  the  other  executive  officers,  not  to  draw  public  money,  ex- 
cept in  pursuance  of  an  appropriation  made  by  law.  It  de- 
volves on  the  general  assembly  the  entire  responsibility  for  the 
disbursement  of  the  public  moneys,  and  preserves  its  power 
over  them,  that  it  may  be  answerable  to  the  responsibility. 
The  legislative  power  raises  the  public  revenue,  and  is  supreme 
in  its  disposition,  except  so  far  as  it  may  be  restrained  or  lim- 
ited by  the  constitution.  In  the  absence  of  restraint,  it  is 
competent  to  direct  when,  where,  and  to  whom  the  public 
revenue  shall  be  paid.  It  may  establish  such  depositories  of 
the  public  moneys,  as  in  its  judgment  the  public  good  requires. 
This  statute  cannot,  in  our  judgment,  therefore,  be  regarded 
as  violative  of  the  constitution.  Attaining  these  conclusions, 
the  result  is  an  affirmance  of  the  judgment  of  the  circuit  court. 
A  consideration  of  the  delicate  constitutional  question,  to 
which  the  argument  of  counsel  was  chiefly  devoted,  whether 
the  statute  providing  for  the  funding  of  the  domestic  debt  of 
the  State  is  not  violative  of  the  provision  of  the  federal  con- 
stitution, prohibiting  the  several  states  from  emitting  "  bills  of 
credit,"  is  not  necessary;  as  its  decision  would  not  vary  the 
judgment  we  think  should  be  rendered.  It  was  long  since 
said,  with  the  approval  of  C.  J.  Marshall  :  "  The  decision 
of  a  question  involving  the  constitutionality  of  an  act  of  Con- 
gress is  one  of  the  gravest  and  most  delicate  of  the  judicial 
functions  ;  and  while  the  court  will  meet  the  question  with  the 
utmost  firmness,  when  its  decision  is  indispensable,  it  is  the 
part  of  wisdom,  and  a  just  respect  for  the  legislature  renders  it 
proper  to  waive  it,  if  the  case  in  which  it  arises  can  be  decided 
on  other  points."  Ex  parte  Randolph,  2  Brock.  447.  It  is 
said  by  Mr.  Cooley :  "  In  any  case,  therefore,  where  a  consti- 
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tutional  question  is  raised,  though  it  may  be  legitimately  pre- 
sented by  the  record ;  yet,  if  the  record  also  presents  some 
other  and  clear  ground,  upon  which  the  court  may  rest  its 
judgment,  and  thereby  render  the  constitutional  question  im- 
material to  the  case,  the  court  will  take  that  course,  and  leave 
the  question  of  constitutional  power  to  be  passed  upon  when 
a  case  arises  which  cannot  be  otherwise  disposed  of,  and  which, 
consequently,  renders  a  decision  upon  such  question  necessary." 
Cooley  on  Cons.  Lim.  163.  The  rule  thus  announced  has 
been  uniformly  adhered  to  by  the  courts,  state  and  federal. 
We  cannot,  therefore,  feel  that  it  is  within  our  duty  or  our 
authority  to  consider  and  pass  upon  this  grave  and  delicate 
constitutional  question.  The  judgment  is  affirmed. 

B.  F.  SAFFOLD,  J.  — I  agree  with  the  majority  of  the 
court,  that  there  is  no  necessary  and  unavoidable  conflict 
between  the  acts  known  as  the  "  Funding  Act "  and  the 
"  School  Act." 

The  objections  made  to  the  u  School  Act,"  that  it  infringes 
the  state  constitution  in  providing  other  depositaries  for  the 
public  revenue  than  the  treasurer,  and  commits  the  investiga- 
tion and  passing  of  public  accounts  to  other  officers  than  the 
auditor,  seem  to  me  to  be  not  without  merit.  But,  as  the 
court  is  of  a  different  opinion,  and  the  act,  for  the  first  time, 
enforces  a  separation  of  the  school  money  from  the  other 
revenues  of  the  State,  so  as  to  subject  it  alone  to  the  impor- 
tant purpose  for  which  the  constitution  solemnly  devoted  it 
exclusively,  I  merely  present  the  objections,  as  worthy  of  more 
extended  consideration.  I  think  to  make  such  separation 
would  be  the  duty  of  the  treasurer  without  legislation. 

I  would  greatly  prefer  to  pass  upon  the  objection  made  to 
the  "  Funding  Act,"  that  it  authorizes  the  emission  of  bills 
of  credit.  I  appreciate  the  responsibility  of  a  decision,  either 
in  favor  of,  or  against,  its  validity.  But  the  supreme  court  of 
the  United  States,  the  final  arbiter  in  such  cases,  is  within  the 
reach  of  the  litigants,  and  no  grave  consequences  need  ensue, 
if  we  make  a  mistake  in  construing  the  law  at  this  early  stage 
of  its  operation. 


Munter  &  Faber  v.  Rogers. 

Action  for  Damages  on  Special  Count. 

1.  Forms  of  complaint  under  Code.  —  The  rules  of  pleading  prescribed  by  the  Code 
of  Alabama,  and  the  forms  of  complaint  given  in  the  Appendix  thereto,  recognize 
and  preserve  the  distinctions  between  actions  which  existed  at  the  time  of  its  adop- 
tion ;  and  these  forms  must  be  used  in  all  cases  to  which  they  are  applicable,  while 
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similar  forms,  combining  equal  brevity  and  perspicuity,  must  be  used  in  analogous 
cases. 

2.  Complaint  held  demurrable  for  misjoinder  of  causes  of  action,  and  wanting  in 
brevity  and  perspicuity.  —  A  complaint,  which  alleges  that  the  plaintiff  "  claims  of 
the  defendants  the  sum  of  $25,000,  as  damages,  for  that  whereas,"  on  a  specified 
day,  plaintiff  sold  35,000  pounds  of  cotton  to  defendants,  at  a  specified  price,  pay- 
able in  gold,  and  defendants  made  and  delivered  to  him  their  promissory  note  for 
the  price,  payable  in  gold,  on  a  specified  day ;  which  note  they  failed  to  pay,  either 
in  whole  or  in  part,  at  maturity ;  and  afterwards,  being  so  indebted  to  plaintiff,  de- 
fendants proposed  to  sell  to  him,  for  said  note,  certain  shares  of  stock  in  an  incor- 
porated manufacturing  company,  which  were  in  fact,  as  they  well  knew,  wholly 
worthless,  but  which  they  falsely  and  fraudulently  represented  to  be  of  great  value, 
and  thereby  induced  plaintiff  to  deliver  up  said  note  to  them,  and  to  accept  for  it 
said  worthless  shares  of  stock ;  and  that  afterwards,  within  a  reasonable  time, 
plaintiff  tendered  said  shares  of  stock  back  to  defendants,  and  demanded  of  them 
said  promissory  note,  so  falsely  and  fraudulently  obtained,  or  the  money  due  thereon 
to  him  ;  that  defendants  refused  to  accept  said  certificates  of  stock,  and  refused  to 
deliver  said  note  to  plaintiff,  or  to  pay  the  money  due  thereon,  and  still  refuse  to 
do  so;  and  thereupon  plaintiff  sues,  and  claims  as  damages  the  sum  of  $25,000, — 
is  demurrable  for  a  misjoinder  of  causes  of  action,  besides  being  unnecessarily  pro- 
lix and  obscure.  On  the  facts  stated,  an  action  ex  contractu  would  lie,  for  the 
amount  due  on  the  note;  or  an  action  on  the  case,  for  the  deceit  in  the  sale  of  the 
stock ;  or  an  action  of  trover,  for  the  conversion  of  the  note. 

3.  Form  of  judgment  on  note  payable  in  gold.  —  In  an  action  on  a  promissory  note, 
dated  and  due  in  1866,  and  payable  on  its  face  "  in  gold  "  (or  in  trover  for  its  con- 
version, or  a  special  action  on  the  case  in  reference  to  it),  judgment  for  the  plain- 
tiff should  be  for  "dollars"  simply,  and  not  for  "  dollars  in  gold,"  since  the  pas- 
sage of  the  "  legal-tender  "  act9  of  Congress. 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  M.  J.  Saffold. 

This  action  was  brought  by  Mills  Rogers,  against  Munter 
&  Faber,  and  was  commenced  in  the  25th  September,  1868. 
The  complaint  was  in  the  following  words  :  — 

"  The  plaintiff  claims  of  the  defendants  the  sum  of  twenty- 
five  thousand  dollars,  as  damages,  for  that  whereas,  heretofore, 
on  the  14th  day  of  August,  1866,  at  (viz.)  in  the  county  of 
Montgomery,  State  of  Alabama,  the  plaintiff  sold  and  delivered 
to  the  defendants,  at  their  special  instance  and  request,  sixty- 
three  bales  of  cotton,  weighing  thirty-five  thousand  and  thirty- 
one  pounds,  at  and  for  the  price  of  twenty-five  and  one  half 
cents  per  pound,  payable  in  gold,  on  the  first  day  of  December, 
1866  ;  and  received  from  the  said  defendants  their  promissory 
note,  dated  on  the  said  14th  day  of  August,  1866,  payable  to 
the  plaintiff,  on  the  first  day  of  December,  1866,  in  gold,  for 
the  sum  of  $8,932.90.  And  the  plaintiff  avers,  that  the  said 
cotton  was,  at  the  time  of  making  said  trade,  and  at  the  time 
of  the  maturity  of  said  note,  worth  a  large  price  per  pound, 
viz.,  forty  cents  per  pound,  in  the  common  currency  of  the 
country,  known  as  *  greenbacks.'  And  whereas,  afterwards, 
viz.,  on  the  first  day  of  December,  1866,  the  defendants  failed 
to  pay  to  plaintiff  the  amount  due  on  said  promissory  note, 
or  any  part  thereof  ;  and  whereas,  afterwards,  viz.,  on  the  13th 
day  of  May,  1867,  the  said  defendants,  being  still  indebted  to 
said  plaintiff  for  said  cotton  the  amount  of  the  said  promissory 


OF  ALABAMA.  285 

[Munter  v.  Rogers.] 

note,  payable  in  gold,  contriving  and  intending  to  mislead,  de- 
ceive, and  defraud  plaintiff,  and  to  induce  him  to  deliver  to  them 
the  said  promissory  note,  falsely  and  fraudulently  stated  and 
represented  to  plaintiff  that  fifteen  shares  of  stock,  of  one  thou- 
sand dollars  each,  of  a  corporation  under  the  laws  of  Alabama, 
known  as  the  *  Indian  Hill  Manufacturing  Company,'  located 
in  the  county  of  Autauga  in  said  State,  which  they,  the  said 
defendants,  owned,  were  of  great  value,  viz.,  of  the  value  of 
fifteen  thousand  dollars  in  lawful  money  of  the  United  States  ; 
and  the  said  defendants,  then  and  there,  falsely  and  fraudu- 
lently stated  and  represented  to  plaintiff,  with  intent  to  deceive 
and  defraud  him,  that  the  said  '  Indian  Hill  Mauufacturing 
Company '  was  but  little  in  debt,  and  had  its  property  mort- 
gaged only  for  the  payment  of  twenty  thousand  dollars ;  and 
the  defendants,  fraudulently  contriving  and  intending  to  deceive 
and  defraud  the  plaintiff  out  of  the  amount  due  to  him  on  the 
said  promissory  note,  proposed  to  deliver  and  transfer  to  said 
plaintiff  the  said  fifteen  shares  of  stock  in  said  '  Indian  Hill 
Manufacturing  Company,'  in  payment  and  discharge  of  the 
amount  due  to  plaintiff  on  the  said  promissory  note,  and  then 
and  there,  contriving  and  intending  to  deceive  and  defraud 
plaintiff,  promised  him  that  if  he  would  receive  the  said  fifteen 
shares  of  stock  of  said  company,  in  payment  and  discharge  of 
said  note,  the  said  mortgage  for  twenty  thousand  dollars  on  the 
property  of  said  company  should  be  paid  and  satisfied,  so  that 
the  plaintiff  should  have  the  said  fifteen  shares  of  stock  of  said 
company  free  and  unincumbered  ;  and  the  said  plaintiff,  rely- 
ing on  the  said  false  and  fraudulent  statements,  representations, 
and  promises  of  the  said  defendants,  was  deceived  and  misled 
thereby,  and  was  thereby  induced  to  deliver  up,  and  did  deliver 
up  to  the  said  defendants,  the  said  promissory  note,  and  to  re- 
ceive, and  did  receive  from  the  said  defendants,  the  certificate 
of  fifteen  shares,  of  one  thousand  dollars  each,  in  the  stock  of 
the  said  '  Indian  Hill  Manufacturing  Company,'  in  payment 
and  discharge  of  the  said  promissory  note,  and  of  the  amount 
due  thereon.  And  the  plaintiff  avers  the  truth  to  be,  and  the 
defendants  well  knew  the  same,  at  the  time  the  said  false  and 
fraudulent  statements,  representations,  and  promises  were  so 
made  as  aforesaid,  that  the  property  of  the  said  '  Indian  Hill 
Manufacturing  Company  '  was  mortgaged  for  a  large  sum,  viz., 
the  sum  of  fifty-five  thousand,  instead  of  twenty  thousand 
dollars,  as  falsely  stated  and  represented  to  plaintiff  by  said 
defendants.  And  the  plaintiff  avers,  that  at  the  time  of 
these  false  and  fraudulent  statements,  representations,  and 
promises,  the  stock  in  the  said  '  Indian  Hill  Manufactur- 
ing Company '  was  worthless.  And  the  plaintiff  avers,  that 
afterwards,  viz.,  on  the day  of  ,  186     ,  the  prop- 
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erty  of  the  said  '  Indian  Sill  Manufacturing  Company '  was 
sold  under  the  said  mortgage,  as  by  the  terms  thereof  was 
lawful,  there  having  been  a  failure  to  pay  the  debt  secured  by 
said  mortgage,  at  and  for  the  sum  of  fifty  thousand  dollars,,  at 
public  auction,  —  a  sum  less  than  the  amount  secured  by  the 
mortgage.  And  the  plaintiff  further  avers,  that  the  said  fifteen 
shares  of  stock  in  the  said  '  Indian  Hill  Manufacturing  Com- 
pany '  was,  and  in  fact  became,  wholly  worthless,  and  of  no 
value  to  the  plaintiff.  And  the  plaintiff  further  avers,  that  af- 
terwards, and  within  a  reasonable  time,  viz.,  on  the  2d  day  of 
September,  1868,  he  tendered  to  the  said  defendants  the  said 
certificate  for  the  said  fifteen  shares  of  stock  in  the  said  com- 
pany, and  demanded  of  them  the  said  promissory  note,  so 
falsely  and  fraudulently  obtained,  or  the  amount  due  thereon 
to  said  plaintiff ;  and  the  defendants  refused  to  receive  the  said 
certificate  of  fifteen  shares  of  stock  of  said  company,  and  re- 
fused to  deliver  to  plaintiff  the  said  promissory  note,  or  to  pay 
the  amount  of  money  due  thereon,  and  they  still  refuse  ;  and 
thereupon  the  plaintiff  sues,  and  claims  as  damages  the  sum  of 
twenty -five  thousand  dollars." 

The  defendants  demurred  to  the  complaint  —  1st,  "  because 
there  is  a  misjoinder  of  actions  ; "  2d,  "  because  it  is  double, 
being  both  in  case  and  in.  assumpsit  ;  "  3d,  "  because  it  unites 
in  the  same  count  different  causes  of  action  ;  "  and,  4th,  "  be- 
cause it  is  uncertain  and  ambiguous."  The  court  overruled  the 
demurrer,  and  a  trial  was  had  on  issue  joined  on  the  plea  of  not 
guilty.  The  jury  returned  a  verdict  for  the  plaintiff,  for  "  five 
thousand  dollars  in  gold  ;  "  and  judgment  was  rendered  in  his 
favor  according  to  the  verdict.  The  overruling  of  the  demurrer 
to  the  complaint,  with  other  matters,  is  now  assigned  as  error. 

Elmore  &  Gunter  and  Morgan,  Bragg  &  Thoring- 
TON,  for  appellants. 

Watts  &  Troy,  contra. 

PETERS,  C.  J.  —  The  suit  in  this  action  was  commenced 
on  the  25th  day  of  September,  in  the  year  1868,  and  the  judg- 
ment was  rendered  on  the  26th  day  of  December,  in  1871.  It 
is  founded  on  the  verdict  of  a  jury,  and  is  for  the  sum  of 
$5,000,  to  be  paid  "  in  gold,"  and  for  costs.  From  this,  the 
defendants  below  appeal  to  this  court ;  and  here,  among  other 
errors,  they  assign  the  refusal  of  the  court  below  to  sustain 
their  demurrer  to  the  complaint.  This  complaint  contains  but 
one  count,  or  statement  of  the  cause  of  action.  It  is  in  the 
following  words.     [See  the  foregoing  statement  of  facts.] 

The  defendants'  demurrer  to  the  complaint  raises  the  ques- 
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tion  of  its  sufficiency.  It  is  contended  by  the  appellants  that 
it  is  defective,  first,  in  failing  to  state,  in  a  proper  manner,  any 
legal  grounds  of  action  against  the  defendants,  whether  the 
suit  be  regarded  as  an  action  of  debt,  or  assumpsit,  or  as  an 
action  on  the  case  for  a  tort ;  and  in  the  second  place,  that  the 
cause  of  action  is  so  presented  as  to  be  both  in  tort  and  as- 
sumpsit. *  *  *  To  the  objections,  thus  raised  by  the  appel- 
lants, the  appellee  replies,  without,  however,  classing  his  action 
under  any  of  the  established  distinctions  in  such  cases,  that  the 
material  facts  are  stated  in  the  complaint  in  such  a  manner  as 
to  show  that  the  plaintiff  has  been  injured  by  the  illegal  con- 
duct of  the  defendants ;  and  that  these  facts  are  so  stated  as 
required  by  the  law  of  the  Code,  that  is,  they  "  are  so  presented 
that  a  material  issue,  in  law  or  fact,  can  be  taken  by  the  ad- 
verse party  thereon ; "  and  this  is  sufficient.  Rev.  Code,  §§ 
2629,  2630. 

The  purpose  of  the  suit  is  thus  alleged,  viz. :  "  The  plaintiff 
claims  of  the  defendants  the  sum  of  twenty-five  thousand  dol- 
lars as  damages.'1''  This  is  clearly  in  case,  for  a  tort.  See 
Forms  given  in  the  Code,  pp.  674,  675  et  seq.  After  this  com- 
mencement, the  pleading  states  the  sale  of  the  31,031  pounds 
of  cotton  by  the  plaintiff  to  the  defendants,  on  August  14, 1866, 
for  the  price  of  25^  cents  per  pound,  payable  "  in  gold,"  on 
the  first  day  of  December,  1866  ;  and  that  for  the  price  thus 
agreed  upon,  the  plaintiff  received  from  the  defendants  their 
promissory  note,  dated  August  14,  1866,  payable  to  the  plain- 
tiff on  December  1,  1866,  "  in  gold,"  for  the  sum  of  $8,932.90, 
which  was  the  amount  of  the  price  of  the  cotton.  It  is  then 
alleged,  that  the  cotton  thus  sold  was  worth  at  the  time  of  said 
sale,  and  when  said  note  fell  due,  a  large  price  per  pound,  in 
"  greenbacks,"  to  wit,  40  cents  per  pound.  Then  it  is  further 
alleged,  that  said  defendants  failed  to  pay  said  note,  when  it 
fell  due,  in  part  or  in  whole.  It  is  then  further  alleged,  that 
the  defendants,  being  so  indebted  to  the  plaintiff  in  the  amount 
of  said  note  '*  payable  in  gold,"  to  wit,  on  May  13,  1867,  pro- 
posed to  sell,  and  did  sell  and  deliver,  fifteen  shares,  of  one 
thousand  dollars  each,  of  stock  of  the  Indian  Hill  Factory,  to 
the  plaintiff,  for  said  note,  and  said  note  was  thereupon  deliv- 
ered up  by  plaintiff  to  defendants,  in  payment  of  the  price  of 
said  stock.  Said  shares  thus  sold  amounted  to  the  sum  of 
$15,000  of  said  stock.  Then  it  is  alleged,  with  very  great  par- 
ticularity, that  this  sale  of  said  stock  was  a  deceit  and  a  fraud, 
knowingly  and  intentionally  practised  on  the  plaintiff  by  the 
defendants ;  that  said  stock  was  worthless,  when  sold,  and 
turned  out  to  be  worthless  in  the  end  ;  and  that  this  was  known 
to  the  defendants  at  the  time  of  the  sale,  who  then  represented 
said  stock  to  be  of  value,  when  they  knew  it  was  of  no  value  ; 
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and  that  it  was  upon  this  false  representation  of  the  value  of 
the  stock  that  the  plaintiff  made  the  purchase,  and  gave  up  the 
note  in  payment  of  the  price  of  the  same.  After  this,  the 
complaint  recites,  in  conclusion,  as  follows,  viz. :  "  And  the 
plaintiff  further  avers,  that  the  said  fifteen  shares  of  stock  in 
the  said  Indian  Hill  Manufacturing  Company  was,  and  in  fact 
became,  wholly  worthless  and  of  no  value  to  the  plaintiff.  And 
the  plaintiff  further  avers,  that  he  afterwards,  and  within  a 
reasonable  time,  viz.,  on  the  21st  day  of  September,  1868, 
tendered  to  said  defendants  the  certificate  for  said  fifteen  shares 
of  stock  of  said  company,  and  demanded  of  them  said  promis- 
sory note,  so  falsely  and  fraudulently  obtained,  or  the  amount 
due  thereon  to  the  plaintiff  ;  and  the  defendants  refused  to  re- 
ceive the  said  certificate  of  fifteen  shares  of  stock  of  said  com- 
pany, and  refused  to  deliver  to  plaintiff  said  promissory  note, 
or  to  pay  the  amount  of  money  due  thereon,  and  they  still  re- 
fuse ;  and  thereupon  the  plaintiff  sues,  and  claims  as  damages 
the  sum  of  twenty-five  thousand  dollars." 

I  have  thus  stated  the  substantive  allegations  of  the  com- 
plaint, in  order  to  make  it  more  easy  to  grasp  their  purport,  in 
estimating  their  purpose  in  the  pleading.  Evidently,  the  Code 
does  not  destroy  the  distinctions  in  the  forms  of  actions,  exist- 
ing at  the  time  it  went  into  effect.  Nor  was  it  intended  to 
allow  causes  of  action,  not  permitted  to  be  joined,  to  be  indis- 
criminately mingled  together  in  the  same  suit,  or  in  the  same 
count  of  the  complaint.  This  appears  from  the  fact,  that  dif- 
ferent forms  of  complaints  are  given  in  the  schedule  of  forms 
appended  to  the  Code  for  different  actions,  which  forms  recog- 
nize and  preserve  these  distinctions ;  and  these  forms,  or  such 
others  as  substantially  conform  to  them,  are  required  to  be  used 
in  our  practice.  Rev.  Code,  pp.  673  et  seq.  ;  lb.  §  2630.  Be- 
sides, a  misjoinder  of  counts,  or  different  causes  of  actions,  is 
still  recognized  by  this  court,  as  a  defect  in  pleading,  which 
may  be  assailed  by  general  demurrer.  1  Brick.  Dig.  p.  24, 
§  55,  and  cases  there  cited ;  Guildford  $  Go.  v.  Kendall,  42  Ala. 
651.  The  rules  of  evidence,  also,  require  the  preservation  of 
these  distinctions,  so  far  as  retained  by  the  Code.  Very  great 
confusion  would  follow  from  their  abolition.  1  Chitt.  PL  (m. 
p.)  201,  notes  q  and  1.  The  Code,  then,  does  not  dispense  with 
the  necessary  distinction  of  forms  in  actions  to  be  brought 
under  its  provisions.  It  does  not  overthrow  the  whole  theory 
of  misjoinder  of  actions  ;  but  it  requires  that  these  distinctions, 
except  as  therein  altered,  shall  be  observed  and  complied  with ; 
and  that  the  facts  of  each  particular  action  shall  be  briefly  and 
perspicuously  stated,  so  as  to  present  a  material  issue  to  the 
adverse  party.  Rev.  Code,  §  2629.  In  effecting  this,  an  old 
authority  declares,  that  "  no  greater  certainty  is  required  than 
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is  sufficient  to  bring  on  a  trial  without  inveigling  the  judge  or 
the  jury."  7  Bac.  Abr.  (Bouv.  ed.)  p.  458.  And  Mr.  Gould 
adds,  that  the  complaints  hould  contain  the  substance  of  a  syl- 
logistic proposition,  in  which  the  major  premise,  or  sumption,  is 
not  expressed,  but  understood  and  supplied  by  the  court.  This 
major  premise  announces  the  rule  of  law,  or  principle  of  law, 
which  gives  the  plaintiff  his  right  to  recover,  if  the  facts  of  the 
minor  premise,  or  subsumption,  turn  out  to  be  true.  Gould's  PL 
p.  14,  §  3, 4,  5,  6  ;  Hamilton's  Logic,  p.  207,  §§  57  et  seq.  The 
second  term  of  this  syllogism  consists  of  the  facts,  out  of  which 
the  issue  submitted  to  the  jury  arises.  This  issue  must  be  sin- 
gle, and  it  must  refer  to  the  principle  of  law  in  connection  with 
which  it  is  supposed  to  be  framed.  7  Bac.  Abr.  (Bouv.  ed.) 
p.  531  ;  Steph.  PL  pp.  24, 124,  marg.  If  the  action  is  founded 
on  a  contract,  express  or  implied,  this  contract  should  be  set 
out,  or  described,  with  the  certainty  above  required,  at  least. 
Or,  if  it  is  founded  on  the  conversion  of  a  chattel,  or  a  deceit 
in  a  sale,  or  any  other  cause  of  action,  the  like  certainty  should 
be  used  in  stating  the  facts.  In  all  cases,  it  is  the  duty  of  the 
pleader  to  present  the  facts  of  the  case,  without  confusion  or 
obscurity,  in  the  forms  prescribed  by  the  Code,  if  this  can  be 
done  ;  or  in  other  forms  equally  brief  and  perspicuous,  which, 
in  substance,  shall  conform  to  those  given  in  the  Code.  Brev- 
ity and  clearness  are  both  required.  Rev.  Code,  §§  2629, 
2630. 

If  these  principles  be  applied  to  the  present  complaint,  it 
will  be  seen  that  the  facts  are  so  presented,  that  the  statement 
was  not  only  calculated  to  "  inveigle  the  judge  or  the  jury,'* 
but  in  all  probability  it  had  that  effect.  For,  had  the  learned 
judge  on  the  trial  below  entertained  a  clear  apprehension  of 
the  complaint,  he  would  not  have  given  charges  which  were 
proper  in  one  aspect  of  the  pleading,  but  which  were  improper 
in  another  ;  or  which  were  proper  in  an  action  on  the  case  for 
a  deceit  in  the  sale  of  the  stock,  but  improper  in  an  action  of 
debt  or  assumpsit  on  the  note  for  the  price  of  the  cotton.  Nor 
could  the  jury  long  have  hesitated  about  the  facts,  had  the  case 
been  properly  presented.  Nor  does  it  seem  that  they  could 
have  declared  by  their  verdict,  that  the  damages  were  "  five 
thousand  dollars  in  gold,"  for  such  a  verdict  does  not  seem 
to  respond  to  any  issue  legitimately  presented  by  the  plead- 
ings. 

Then,  turning  again  to  the  facts  stated  in  the  complaint,  it 
appears  that  the  defendants  were  indebted  to  the  plaintiff  in 
the  sum  of  $8,932.90,  by  promissory  note,  dated  August  14, 
1866,  and  falling  due  December  1,  1866,  payable  "  in  gold  ;" 
which  is  alleged  to  have  been  due  and  unpaid  at  the  time  the 
suit  was  brought.     On  these  facts,  an  action  of  debt,  or  as- 
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sumpsit,  might  have  been  maintained.  1  Chitt.  P.  (m.  p.) 
89,  108 ;  Rev.  Code,  §  2637.  But  the  complaint  does  not 
stop  with  these  averments.  It  goes  on  to  present  a  second 
statement  of  facts,  from  which  it  appears  that  the  defendants 
sold  and  delivered  to  the  plaintiff  fifteen  shares  of  stock  of  the 
Indian  Hill  Factory,  for  which  the  plaintiff  paid  by  a  transfer 
and  delivery  to  them  of  said  promissory  note ;  but,  in  the  sale 
of  this  stock,  the  defendants  committed  a  deceit  and  fraud  on 
the  plaintiff,  in  wilfully  and  falsely  representing  said  stock  to 
be  of  great  value,  when  it  was  in  fact  of  no  value,  and  turned 
out  to  be  wholly  worthless ;  all  of  which  the  defendants  well 
knew  when  they  made  said  false  representations,  which  were 
made  to  deceive  and  mislead  the  plaintiff,  and  had  that  effect, 
to  his  injury.  On  these  latter  facts,  an  action  on  the  case  for 
a  deceit  in  the  sale  of  the  stock  might  have  been  maintained. 
1  Chitt  m.  p.  132,  133  ;  Wilkinson  v.  Moseley,  18  Ala.  288 ; 
Monroe  v.  Prichett,  16  Ala.  785  ;  Dixon  v.  Barclay,  22  Ala. 
370 ;  Morgan  v.  Patrick  £  /Smith,  8  Ala.  185 ;  Blick  v. 
Briggs,  6  Ala.  687 ;  Pasley  v.  Freeman,  3  T.  R.  31 ;  8.  C. 
1  Smith  Lead.  Cases,  with  Amer.  Notes,  m.  p.  55 ;  also,  1  Hil 
Hard  on  Torts,  pp.  1,  2,  3,  §  3,  and  notes. 

Each  of  these  statements  of  facts  is  in  an  intelligible  form, 
and  presents  a  material  issue  in  law  or  fact  to  the  adverse 
party  ;  and  either  the  one  or  the  other  statement  would  be  suf- 
ficient, if  it  stood  alone.  Rev.  Code  §  2629.  But,  the  one 
showing  grounds  for  an  action  in  debt  or  assumpsit,  and  the 
other  grounds  for  an  action  on  the  case  for  a  deceit  in  the  sale 
of  the  stock,  they  cannot  be  united.  Assumpsit  or  debt 
cannot  be  joined  with  case  for  a  tort.  1  Chitt.  PI.  m.  p.  201 ; 
Copeland  v.  Fowler,  21  Ala.  472;  Rhodes  v.  Otes,  33  Ala. 
578. 

But,  it  is  said,  that  one  of  these  statements  of  facts  is  sur- 
plusage ;  and  that  one  of  them  ought  to  be  stricken  out,  for 
this  reason,  or  disregarded.  But  it  is  not  suggested  which  is 
the  surplusage,  or  which  is  the  matter  of  substance  !  Which, 
then,  is  the  unnecessary  averment  ?  It  is  possible  that  the 
averment  of  facts  upon  which  no  breach  is  assigned  may  be,  as 
a  general  rule,  treated  as  surplusage,  if  the  pleading  is  suffi- 
cient without  it.  20  Ala.  473.  Here,  the  pleading  does  not 
show  which  averment  is  unnecessary,  and  the  breaches  refer  to 
both  averments.  After  showing  a  tender  of  the  certificate  of 
the  factory  stock  to  the  defendants,  and  a  demand  of  the  note 
surrendered  on  the  sale  of  the  stock,  it  is  alleged,  by  way  of 
conclusion  and  default,  that  "  the  defendants  refused  to  receive 
said  certificate  of  fifteen  shares  of  stock  of  said  company,  and 
refused  to  deliver  to  the  plaintiff  the  said  promissory  note,  or 
to  pay  the  amount  of  money  due  thereon,  and  they  still  refuse  ; 
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and  thereupon  the  plaintiff  sues,  and  claims  as  damages  the 
sum  of  twenty-five  thousand  dollars."  This  seems  to  me  to 
claim  the  damages  for  a,  failure  to  receive  back  the  stock  when 
tendered,  and  a  failure  to  surrender  the  note  when  demanded, 
or  a  failure  to  pay  the  amount  of  the  note.  This  shows  that 
the  breach  or  default  on  which  the  damages  accrued  refers  to 
both  of  the  above  averments  of  facts,  that  constitute  two 
different  causes  of  action,  which  cannot  be  joined.  The  com- 
plaint is,  therefore,  defective  for  a  misjoinder  of  causes  of 
action,  and  the  demurrer  to  it  should  have  been  sustained. 

I  think  the  pleading  also  violates  the  rule  of  brevity  and 
clearness  required  by  the  Code.  The  learned  counsel  for  the 
appellee  seem  to  feel  this  difficulty.  They  fail  to  show,  in 
their  brief,  whether  they  consider  the  complaint  as  one 
founded  on  a  cause  of  action  arising  from  a  contract,  or  from 
a  tort.  Such  uncertainty  is  a  defect,  and  has  no  warrant 
under  the  forms  or  the  rule  of  practice  intended  to  be  inau- 
gurated by  the  Code. 

For  the  error  above  pointed  out,  the  judgment  of  the  court 
below  must  be  reversed,  and  the  cause  remanded  for  a  new 
trial. 

This  opinion  might  be  here  properly  concluded,  as,  in  the 
present  condition  of  the  case,  the  other  questions  mooted  in  the 
court  below  may  not  again  arise  upon  an  amended  complaint,, 
which  the  appellee  is  authorized  to  file,  if  he  chooses.  A  dis- 
cussion of  these  questions  might  be  premature,  and  tend  to 
embarrass  the  court  below  on  a  new  trial.  Nothing,  therefore, 
is  intended  to  be  settled  in  this  opinion,  but  the  form  of  the 
complaint.  In  this,  it  is  proper  to  add,  that  the  forms  of  com- 
plaints prescribed  by  the  Code,  or  such  other  forms  as  substan- 
tially conform  to  these  in  brevity  and  clearness,  must  be  used 
in  our  practice.  If  this  is  not  done,  the  purpose  of  the  law 
will  be  defeated.  It  is  said  by  an  old  authority,  that  originally 
pleadings  were  so  formed  as  to  bring  on  the  trial  without 
inveigling  the  judge  or  the  jury;  "and  they  were  very  plain 
and  concise ;  but  in  progress  of  time  pleaders,  yea,  and  judges 
became  too  curious  in  them,  so  that  the  art  and  dexterity  of 
pleading,  which  in  its  use,  nature,  and  design,  was  only  to 
render  the  fact  plain  and  intelligible,  and  bring  the  matter  to 
judgment  with  convenient  certainty,  began  to  degenerate  from 
its  primitive  simplicity  and  true  use,  and  end  in  a  piece  of 
nicety  and  curiosity ;  which,  how  it  hath  improved  therein  in 
later  times,  the  length  of  the  pleadings,  the  many  unnecessary 
repetitions,  and  the  many  miscarriages  of  causes,  upon  small 
and  trivial  objections,  do  but  too  sufficiently  testify."  7  Bac. 
Abr.  Bouv.  ed.  p.  458.  The  common  law  permitted  fines,  by 
way  of  mulcts,  to  be  laid  on  the  pleader  by  the  courts,  "  for 
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barbarous  and  disorderly  pleading."  2  Inst.  123.  This  power 
to  fine  for  prolix  and  irregular  pleading  is  still  preserved  to 
the  courts  by  the  Code,  but  the  fine  is  imposed  on  the  party 
and  not  on  the  pleader.  Rev.  Code,  §  2630.  Here,  the  com- 
plaint is  unusually  prolix  and  obscure.  It  covers  nearly  five 
pages  of  the  transcript  of  the  record  ;  and  it  is  quite  uncertain 
whether  it  is  intended  as  a  complaint  in  an  action  of  debt  or 
assumpsit,  or  in  an  action  in  case  for  a  deceit  in  the  sale  of  the 
factory  stock  ;  or,  possibly,  as  an  action  of  trover  for  the  con- 
version of  the  note.  This  want  of  brevity  and  uncertainty  it 
was  the  purpose  of  the  Code  to  remedv  and  forbid.  Rev.  Code, 
§§  2629,  2630;  lb.  p.  673,  Forms  of  Complaints.  There  is  a 
brief  and  sufficient  form  given  in  the  Code  for  a  complaint 
applicable  to  any  cause  of  action  that  can  arise  out  of  the  facts 
of  this  case,  as  recited  in  the  present  pleading,  which  might  be 
written  on  a  single  page  of  the  present  transcript.  If  the 
action  is  intended  to  be  founded  on  the  note,  for  the  agreed 
price  of  the  cotton,  then  the  complaint  may  be  in  debt  or 
assumpsit.  1  Chitt.  PL  m.  p.  99,  108 ;  Rev.  Code,  §  2637. 
Or,  if  it  is  intended  to  be  an  action  in  case,  for  a  deceit  in  the 
sale  of  the  factory  stock,  then  the  complaint  may  be  in  case 
for  a  deceit  in  the  sale  of  chattels.  1  Hilliard  on  Torts,  pp.  1, 
11 ;  1  Chitt.  PI.  m.  p.  132.  Or,  if  it  is  intended  to  be  an 
action  of  trover  for  the  note,  which  the  defendants  are  alleged 
illegally  to  have  gotten  into  their  possession  on  the  sale  of  the 
stock,  then  a  complaint  in  trover  for  the  conversion  of  the  note 
would  be  proper.  Lowremore  v.  Berry,  19  Ala.  130.  The 
Code  furnishes  proper  and  brief  forms  of  complaints  for  each 
of  the  above  causes  of  actions.  Rev.  Code,  p.  673,  On  Prom- 
issory Note;  lb.  p.  674,  On  Account;  lb.  p.  675,  Deceit  in 
sale  of  Chattels.  These  forms  should  be  used  or  conformed  to. 
This  is  the  rule  of  pleading  established  by  law.  To  disregard 
this  rule  is  to  disregard  the  statute,  and  make  it  in  the  end 
but  little  better  than  a  dead-letter.  Forms  which  transcend 
this  limit  are  "disorderly,"  and  should  be  discouraged.  From 
such  a  fountain  only  confusion  can  flow. 

There  is  another  error  apparent  on  the  record,  but  not 
mentioned  in  the  assignment.  The  verdict  is  for  "  five  thou- 
sand dollars  in  gold;"  and  the  judgment  follows  the  verdict. 
The  present  law  of  the  United  States,  governing  the  currency, 
and  defining  what  shall  be  a  legal  tender  in  payment  of  debts, 
forbids  such  a  judgment.  The  verdict  ought,  therefore,  to 
have  been  for  "  dollars  "  simply.  A  judgment  for  "  dollars  in 
gold  "  is  erroneous.  Railroad  Company  v.  Johnson,  15  Wall. 
195  ;  Parker  v.  Davis,  12  Wall.  457 ;  Knox  v.  Lee,  12  Wall. 
457.  I  notice  this  error,  in  order  that  it  may  not  be  repeated 
on  a  new  trial,  should  it  become  necessary,  about  which  no 
opinion  is  expressed. 
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For  the  error  first  above  mentioned,  the  judgment  of  the 
court  below  is  reversed,  and  the  cause  is  remanded  for  a  new 
trial,  with  leave  to  the  plaintiff  in  the  court  below  to  amend 
his  complaint,  as  he  may  be  advised,  in  conformity  with  the 
law. 


Murphy  &  Co.  v.  Abrams  et  al. 

Bill  in  Equity  by  Assignee  of  Surviving  Partner  against  Administrator 
and  Heirs  of  Deceased  Partner. 

Partnership  real  estate.  —  Where  real  estate  is  purchased  with  partnership  funds, 
the  title  taken  in  the  partnership  name,  and  the  property  held  for  partnership  pur- 
poses ;  and  on  the  death  of  one  of  the  partners,  the  firm  being  insolvent,  the  sur- 
viving partner  conveys  the  lands,  with  all  the  other  partnership  property,  to  an 
assignee,  in  compromise  and  settlement  of  the  claims  of  creditors,  who  assent  to 
it, —  the  assignee  may  maintain  a  bill  in  equity  against  the  heirs  of  the  deceased 
partner,  to  compel  a  divestiture  of  the  legal  title,  and  have  the  lands  applied  to  the 
payment  of  the  partnership  debts. 

Appeal  from  the  Chancery  Court  of  Butler. 

Heard  before  the  Hon.  Adam  C.  Felder. 

The  facts  of  this  case  were  thus  stated  by  B.  F.  Saffold, 
J.:- 

"  The  bill  was  filed  by  the  appellants,  and  prayed  that  the 
legal  title  to  certain  lands  be  divested  out  of  the  heirs-at-law  of 
Henry  S.  Abrams,  deceased,  and  that  said  heirs  be  required  to 
convey  the  same  to  the  complainants.  The  ground  of  this 
claim  to  relief  is  stated  to  be,  that  the  said  lands  were  partner- 
ship effects  of  the  mercantile  firm  of  J.  R.  &  H.  S.  Abrams, 
^and  the  title  thereto  was  taken  in  the  partnership  name  ;  that 
on  the  21st  April,  1868,  after  the  death  of  H.  S.  Abrams,  the 
surviving  partner,  J.  R.  Abrams,  conveyed  them  to  the  com- 
plainants, in  compromise  of  the  debts  of  the  firm  far  exceeding 
their  value ;  that  by  the  terms  of  the  compromise,  which  was 
agreed  to  by  J.  R.  Abrams  and  all  the  creditors  with  inconsid- 
erable exceptions,  the  complainants  were  to  take  all  the  prop- 
erty conveyed  in  the  assignment,  and  to  pay  the  other  creditors 
fifty  cents  on  the  dollar,  in  satisfaction  and  release  of  all  their 
demands  against  the  insolvent  partnership,  and  against  said  J. 
R.  Abrams,  personally,  who  had  attempted,  but  unsuccessfully, 
to  continue  the  business  after  the  death  of  his  partner ;  that 
the  heirs  of  said  H.  S.  Abrams  refused  to  recognize  the  convey- 
ance and  compromise  made  by  the  surviving  partner,  and 
thereby  embarrassed  and  prevented  the  proper  disposition  of 
the  lands.  The  administrator  and  heirs-at-law  of  said  H.  S. 
Abrams,  and  the  surviving  partner,  were  made  defendants  to 
the  bill. 
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"  The  surviving  partner  and  the  administrator  made  no 
defence.  But  the  heirs  put  in  issue  the  insolvency  of  the  firm, 
the  partnership  character  of  the  real  estate,  and  the  good  faith 
of  the  debts  claimed  by  the  complainants,  and  of  the  alleged 
compromise.  They  also  demurred  to  the  bill,  —  1st,  for  want 
of  equity  ;  2d,  because  the  partnership  creditors  were  not  made 
parties,  nor  their  names  set  out ;  and,  3d,  because  no  settle- 
ment of  the  partnership  was  asked. 

"  The  proof  establishes,  that  the  firm  of  J.  R.  &  H.  S. 
Abrams  carried  on  their  business  by  means  of  funds  obtained 
chiefly  from  the  complainants.  With  these,  partly  in  cash  and 
partly  in  merchandise,  they  paid  for  the  lands  ;  and  having 
taken  the  title  in  the  partnership  name,  they  held  them  as  part 
and  parcel  of  the  partnership  effects.  H.  S.  Abrams  had  no 
property  when  the  other  took  him  into  partnership,  and  both 
were  hopelessly  insolvent  at  the  time  of  his  death.  The  com- 
promise effected  by  J.  R.  Abrams  was  the  very  best  disposition 
of  the  property  which  could  have  been  made  ;  and  the  demands 
of  the  complainants,  and  of  the  other  creditors,  were  bond  fide, 
and  on  valuable  consideration." 

The  chancellor  dismissed  the  bill  on  final  hearing,  and  his 
decree  is  now  assigned  as  error. 

Thos.  H.  Herndon,  for  appellants,  cited  Parsons  on  Part- 
nership, 363 ;  Lang's  Heirs  v.  Waring,  17  Ala.  153 ;  Andrews 
v.  Brown,  21  Ala.  442  ;  Lang's  Heirs  v.  Waring,  25  Ala.  639  ; 
Ware  v.  Owens,  42  Ala.  215  ;  Pugh  v.  Currie,  5  Ala.  446  ; 
Coster's  Executors  v.  Bank  of  Georgia,  24  Ala.  37  :  5  Metcalf, 
562  ;  1  Sumner,  182  ;  3  Paige,  518-26  ;  2  Sandf.  Ch.  366  ;  3 
My.  &  K.  443 ;  1  Story's  Equity,  §  674. 

Rice  &  Gamble,  contra. 

B.  F.  SAFFOLD,  J.  —  [After  stating  the  facts.]  The  main 
question  for  decision  is,  whether,  in  the  absence  of  special  cove- 
nants between  the  parties,  or  where  the  buying  and  selling  of 
real  estate  is  not  the  object  of  the  partnership,  the  principles 
and  rules  of  law  applicable  to  partnerships,  and  which  govern 
and  regulate  the  disposition  of  the  partnership  property,  apply 
to  real  estate  purchased  out  of  the  joint  funds,  and  conveyed  to 
the  partners  as  tenants  in  common,  and  held  by  them  for  the 
purposes  of  the  partnership  ;  or,  whether  they  would  hold  their 
individual  moieties  in  separate  and  independent  titles,  and  the 
same  would  go,  on  the  insolvency  of  the  firm,  or  on  the  death 
of  either,  to  pay  their  respective  creditors  at  large.  The  cur- 
rent of  authority  undoubtedly  is,  that  generally,  on  clear  proof 
of  the  fact,  such  real  estate  would  be  held,  in  equity,  to  be  sub- 
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ject  to  the  partnership  debts  between  the  partners  and  their 
creditors,  and  against  their  separate  creditors  and  subsequent 
purchasers  with  notice.  Real  estate  has  always  been  regarded 
as  property  of  higher  order  and  dignity  than  personalty,  and 
will,  perhaps,  continue  to  be  so  esteemed.  Its  permanent 
character  seems  to  require  different  regulation  in  view  of  mo- 
nopolies, perpetuities,  and  confusion  of  title.  At  law,  it  ia 
deemed  to  belong  to  the  persons  in  whose  name  the  title  by 
conveyance  stands.  As  the  presumption  of  ownership  is  always 
in  favor  of  those  in  whom  the  legal  title  is  vested,  and  the  con- 
trary has  to  be  proved,  it  occurs  to  me  as  not  necessary,  in  this 
case  particularly,  if  in  any,  in  order  to  sustain  the  bill,  to 
divest  the  real  estate  of  its  distinctive  features,  and  to  stamp  it 
wholly  as  personal  property.  If  it  be  held  to  be  personalty 
only,  then  it  passed  by  the  conveyance  of  J.  R.  Abrams,  as 
effectually  as  did  the  unquestionable  personal  assets  of  the 
firm.  The  province  of  equity  would  be  completed  in  simply 
determining  that  the  circumstances  and  purpose  of  its  acqui- 
sition converted  it  into  personal  property.  On  the  other  hand, 
as  the  heirs  can  take  nothing  until  the  debts  of  the  decedent 
are  paid,  and  his  administrator  is  interested  to  the  extent  of 
his  accountability  to  all  of  the  creditors  generally,  equity  is 
capable  of  dealing  with  the  realty  as  such,  declaring  the  rights 
and  priority  of  creditors,  and  divesting  the  title  out  of  parties, 
either  for  the  purpose  of  sale,  or  of  vesting  it  in  others.  The 
full  difficulty  of  the  question  made  by  the  parties  would  come 
up  in  a  case  like  Bell  v.  Phyn  (7  Vesey,  453),  where  the  dis- 
position of  the  property  depended  entirely  on  its  character  of 
realty  or  personalty,  without  regard  to  controlling  rights  of 
parties,  as  in  matters  of  dower  and  devises  and  legacies.  I 
do  not  understand  that  real  estate  may  not,  as  such,  be  the 
subject  of  partnership ;  and  that  equity  may  not,  when  the 
necessities  of  the  partnership  will  admit,  dispose  of  it  agreeably 
to  its  distinctive  characteristics,  or  leave  it  to  be  so  disposed  of 
by  the  law  courts. 

In  Andrews  v.  Brown  (21  Ala.  437),  the  surviving  partner 
recovered  against  the  heirs  and  administrators  of  the  deceased 
partners,  real  estate  standing  in  the  name  of  the  decedents,  for 
the  purpose  of  paying  the  debts  of  the  firm,  on  the  ground  that 
it  belonged  to  the  firm  as  partnership  property,  and  was  so 
treated  by  all  the  members  of  the  firm.  It  was  held  that  the 
heir  had  the  legal  title  in  trust  to  pay  the  debts  ;  and  as  the 
survivor  was  charged  with  the  duty  of  paying  them,  his  deed 
would  convey  this  equity  to  his  purchaser,  and  through  it  the 
heir  could  be  compelled  to  convey  the  legal  title.  In  Lang's 
Heirs  v.  Waring  (25  Ala.  625),  it  was  held  that,  as  the  surviv- 
ing partner  could  not  make  an  effectual  disposition  of   such 
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property  without  the  aid  of  equity,  the  confirmation  should  not 
be  given  if  the  transaction  was  unfair,  inequitable,  or  unauthor- 
ized. This  case  supports  what  we  have  said  above,  that  the 
legal  title  ought  not  to  be  disturbed,  except  so  far  as  may  be 
necessary  to  protect  the  equitable  rights  of  the  respective  par- 
ties. 

The  authorities  are  abundant  and  conclusive,  that  when  real 
estate  ought  to  be  treated  as  partnership  property,  equity  will 
so  decree  it,  at  the  suit  of  any  one  who  shows  a  beneficial  in- 
terest in  having  it  so  declared.  They  are  scarcely  less  agreed 
on  the  doctrine,  that  it  becomes  partnership  effects  when  pur- 
chased with  the  joint  funds,  for  partnership  purposes,  and  so 
held  by  the  partners.  Story  on  Partnership,  pp.  127,  128  ; 
1  Story's  Eq.  Jur.  §  674  ;  Collyer  on  Partn.  b.  2,  ch.  1,  pp. 
82,  83,"  2d  ed. ;  3  Kent's  Com.  §  43,  p.  37  ;  Smith  v.  Smith,  5 
Vesey,  189  ;  Ripley  v.  Waterworth,  7  Vesey,  424. 

The  equity  of  the  bill  is  shown  in  the  necessity  of  having 
the  real  estate  decreed  to  be  partnership  property,  the  disposi- 
tion made  of  it  by  the  surviving  partner,  conveying  his  own 
interest,  and  whatever  rights  the  partnership  had  to  the  com- 
plainants, his  insolvency,  and  the  priority  which  the  partner- 
ship creditors  are  entitled  to.  Emanuel  v.  Bird,  19  Ala.  596  ; 
Lucas  v.  Atwood,  2  Stew.  378. 

The  decree  is  reversed,  and  the  cause  remanded. 

Note  by  Reporter.  —  On  a  subsequent  day  of  the  term, 
in  response  to  an  application  by  the  appellees  for  a  rehearing, 
the  following  opinion  was  delivered  :  — 

SAFFOLD,  J.  —  The  appellees  ask  for  a  rehearing,  because 
they  say  this  suit  improperly  withdrew  from  the  probate  court 
the  due  administration  of  the  estate  of  H.  S.  Abrams.  The 
probate  court  had  no  jurisdiction  to  determine  whether  the 
land  in  controversy  was  the  partnership  property  of  J.  R.  & 
H.  S.  Abrams.  The  chancery  court  so  holds  it  to  be,  and  finds 
that  H.  S.  Adams  was  insolvent.  If  J.  R.  Abrams,  as  surviv- 
ing partner,  had  made  the  assignment  for  preferred  creditors  in 
good  faith,  the  only  remedy  of  other  creditors  would  have  been 
to  get  it  declared  a  general  assignment.  This  it  was.  The 
property  was  disposed  of  as  the  law  required. 

A  rehearing  is  denied. 
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Newman  v.  Reed  et  ah 

Final  Settlement  of  Guardian's  Accounts. 

1.  Parties  to  decree.  —  A  decree  of  the  probate  court,  rendered  against  a  guardian 
on  final  settlement  of  his  accounts,  will  not  be  reversed  on  error  or  appeal,  at  his 
instance,  because  the  names  of  all  the  wards  are  not  set  out  in  the  decree,  when 
their  names  are  fully  shown  by  the  record,  and  no  objection  was  taken  in  the 
court  below  on  account  of  the  parties. 

2.  Loan  of  ward's  funds  by  guardian.  —  A  guardian  has  authority,  and  it  is 
made  his  duty  by  statute  (Rev.  Code,  §  2426),  to  lend  out  the  surplus  money 
of  his  ward  on  bond  and  mortgage,  or  on  good  personal  security  ;  and  if  he  takes 
a  note  with  sufficient  sureties  for  money  thus  loaned,  and  resigns  before  the  note 
becomes  due,  he  is  not  responsible  for  any  loss  that  may  afterwards  occur. 

3.  Vouchers  for  credits,  and  proof  thereof.  —  When  the  items  of  credit  in  a  guard- 
ian's account  current  are  objected  to  and  contested  on  his  final  settlement,  they 
should  not  be  allowed,  unless  supported  by  proper  vouchers  and  sufficient  proof  of 
their  correctness. 

4.  Guardian's  commissions.  —  A  guardian  is  entitled,  on  final  settlement  of  his 
accounts,  to  commissions  on  the  amount  of  his  receipts  and  disbursements,  as 
shown  by  the  record ;  and  no  voucher  or  proof  aliunde  is  necessary  to  sustain  the 
item  for  such  credit. 

5.  Receipt  by  guardian  of  Confederate  currency.  —  A  guardian  is  responsible  for  the 
funds  of  his  ward,  converted  by  him  during  the  late  war,  or  by  his  agent  or  attor- 
ney, into  "  worthless  C.  S.  currency,"  or  Confederate  States  treasury-notes  ;  but 
he  cannot  be  charged  with  any  conversion,  or  neglect,  or  default,  where  the  proof 
only  shows  that  he  received  Confederate  currency,  in  1862,  from  an  executor  in 
Tennessee,  but  it  is  not  shown  when  or  how  the  rights  of  the  wards  accrued. 

Appeal  from  the  Probate  Court  of  De  Kalb. 

Watts  &  Troy  and  Foster  &  Forney,  for  appellant. 

M.  J.  Turnley  &  Son,  contra. 

PETERS,  C.  J.  —  This  is  an  appeal  by  a  guardian  from  a 
decree  rendered  against  him  on  the  final  settlement  of  his  ac- 
counts. He  was  regularly  appointed,  on  the  29th  November, 
1858,  as  the  "guardian  of  Thomas  S.  Reed,  Margaret  A.  Reed, 
James  P.  Reed,  William  D.  Reed,  Sarah  E.  Reed,  and  Susan 
A.  Reed,  minor  heirs  of  James  Reed,"  deceased.  At  a  special 
term  of  the  pi'obate  court  of  De  Kalb,  in  which  said  appointment 
had  been  made,  William  D.  Reed,  one  of  said  heirs,  filed  his 
petition  on  the  27th  November,  1869,  praying  that  said  New- 
man, the  guardian,  be  notified  "  to  file  his  accounts  and  vouch- 
ers, and  make  a  final  settlement  of  his  said  guardianship." 
On  this  petition,  there  was  an  order  of  court  granted,  requiring' 
"  said  Moses  C.  Newman,  guardian  as  aforesaid,"  after  proper 
service  of  notice,  "  to  file  his  accounts  and  vouchers  for  a  final 
settlement  of  his  said  guardianship."  In  obedience  to  this 
order,  the  guardian  appeared,  and  filed  his  account,  which  is 
set  out  in  the  record,  in  these  words  :  — 

"The  amended  account-current  of  M.  C.  Newman,  as  guard- 
ian of  James  P.  Reed,  William  D.  Reed,  Sarah  E.  Reed,  and 
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Susan  A.  Reed,  children  of  James  Reed,  deceased,  on  final  set- 
tlement. 

"Dr. 
"  March  14,  1862.  To  amount  collected  and  re- 
ceived of  John  S.  Felton,  attorney-at-law,  Fay- 
etteville,  Tennessee,  which  amount  was  collected 
by  said  attorney  from  the  executors  of  Nathan 
Reed,  in  Lincoln  county,  Tennessee,  and  sent  to 
this  guardian,  viz.,  in  C.  S.  currency     .     .     .     $1,314.50 

"  Or. 

"  August  18,  1862.  By  amount  returned  into  court, 
viz.,  note  on  Sarah  Reed,  and  W.  D.  Petty  and 
Thos.  Petty,  security,  for  a  portion  of  said  cur- 
rency loaned  by  guardian,  dated  21st  March, 
1862,  payable  twelve  months  after  date  .  .  .  600.00 
"  March  21, 1862.  By  amount  C.  S.  currency  .  .  643.20 
"  "        By  amount  paid  Sarah  Reed,  for 

necessaries  for  said  wards  .     .       40.00 
"  "        By  amount  cash  expenses  in  col- 

lecting said  currency,  as  above 

set  out 19.68 

"  M        By  amount  of  taxes  in  year  1862         6.75 

"  "        By   amount   of  commissions  for 

collecting  and  paying  out  .     .       65.72 
u             "        By  amount  worthless  C.  Su  cur- 
rency, less  amount  paid  out  by 
him,  by  virtue  of  his  guardian- 
ship     $1,314.50" 

This  account  was  properly  verified  by  affidavit,  as  required 
by  law.  The  record  then  shows  that  this  account  was  con- 
tested by  "  W.  D.  Reed  et  al." ;  and  they  assigned  in  writing 
six  grounds  of  objection  to  the  several  items  of  credit  in  the 
same,  "  and  asked  that  said  credits  be  not  allowed."  Upon 
these  objections  an  issue  was  made  up,  and  the  same  was  sub- 
mitted to  the  court  for  trial.  On  the  trial  of  this  issue,  the 
guardian  offered  himself  as  a  witness,  and  testified  as  follows  : 
"  That  he,  as  such  guardian,  received  the  amount,  as  charged 
in  his  account,  from  the  executors  of  Nathaniel  Reed,  through 
his  agent,  in  C.  S.  currency  ;  and  that  a  small  amount  of  the 
money  collected  may  have  been  in  Tennessee  State  bank-notes ; 
but  he  received,  together  with  it,  some  for  others  who  were 
alike  interested,  and  he  considered  the  amount  charged  as  re- 
ceived for  the  contestants :  and  that  on  the  day  of  , 
1862,  he  resigned  his  trust,  and  filed  his  account  for  a,  final  set- 
tlement ;  and  that  on  the  day  set  for  the  settlement,  as  shown 
by  the  record,  he,  as  such  guardian,  made  what  he  supposed 
to  be  a  final  settlement,  and  returned  into  court  the  assets  for 
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which  he  now  claims  credits,  as  shown  by  his  account ;  and 
that  at  the  time  he  loaned  the  money  referred  to  in  his  account, 
the  sureties  on  the  note  were  solvent,  and  that  he  considered 
the  C.  S.  currency  at  that  time  at  par  value." 

"  This  being  all  the  evidence  adduced  in  the  cause,  the  court 
overruled  or  refused  to  sustain  said  account,  and  upon  the- 
testimony,  as  above  set  out,  charged  said  guardian  as  shown  in 
this  decree."  The  decree,  as  copied  in  the  record,  states  the 
names  of  the  parties  thus :  "  W.  D.  Reed  et  al.  v.  Moses  C. 
Newman,  late  guardian  of  the  minor  heirs  of  James  Reed,  de- 
ceased ;  "  and  is  in  these  words  :  "  It  is  therefore  ordered,"  &c, 
"  that  the  plaintiffs  recover  of  and  from  the  defendant  the  sum 
of  two  thousand  one  hundred  and  nineteen  J-fo  dollars  ;  it  ap- 
pearing to  the  court,  after  all  the  evidence  adduced  in  the 
cause,  argument  on  both  sides,  an  examination  of  the  accounts 
and  vouchers  filed,  and  due  and  careful  consideration  thereof, 
that  so  much  is  due  of  debt,  principal  and  interest  thereon ; 
for  which  execution  may  issue,  together  with  the  costs  of  this 
proceeding." 

The  following  errors  are  assigned  on  this  decree :  "  1.  The 
decree  does  not  show  who  are  the  plaintiffs,  or  in  whose  favor 
it  was  rendered.  2.  The  decree,  instead  of  being  for  plaintiffs, 
should  have  been  for  the  defendant.  3.  The  decree  does  not 
allow  the  guardian  any  credit  for  moneys  paid  by  him.  4. 
There  was  no  proof  of  the  value  of  Confederate  States  treasury- 
notes,  or  that  they  were  of  any  value.  5.  The  decree  is  for  too 
large  an  amount.   6.  There  is  no  evidence  to  sustain  the  decree." 

1.  The  objection  to  the  description  of  the  parties  to  the  de- 
cree is  not  sufficient.  The  names  of  all  the  wards  appear  in 
the  record.  Any  deficiency  in  this  particular  should  have 
been  objected  to  in  the  court  below,  whereat  could  have  been 
amended.  If  William  D.  Reed  was  the  only  party  complain- 
ing, judgment  should  have  been  rendered  in  his  name  alone,  for 
his  share  of  the  funds  in  the  hands  of  the  guardian.  Rev.  Code, 
§§  2811,  2422. 

2.  The  powers  and  the  duties  of  a  guardian,  appointed  in 
this  State,  over  the  property  of  the  ward,  are  very  clearly 
pointed  out  by  the  Code.  "  It  is  the  duty  of  the  guardian  to 
manage  the  estate  of  his  ward  frugally,  and  to  improve  it  to  the 
best  of  his  skill  and  ability.  He  must,  if  practicable,  lend  out 
all  surplus  money  of  the  ward,  on  bond  and  mortgage,  or  on 
good  personal  security ;  and  if  the  bond  is  not  renewed  annually, 
require  the  interest  to  be  paid  at  the  end  of  each  year."  Rev. 
Code,  §  2426 ;  Hall  v.  Hall,  43  Ala.  488.  A  guardian  is  a 
trustee,  and  the  general  principles  regulating  trusts  apply  to  him. 
2  Kent,  230-31,  and  notes.  If  a  trustee  acts  with  due  dili- 
gence and  fidelity  in  the  discharge  of  a  duty  imposed  upon  him 
by  law,  and  proceeds  as  the  law  directs,  he  is  not  to  be  held 
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responsible  if  injury  or  loss  thus  accrues  to  the  beneficiary.  This 
is  certainly  the  principle  applicable  to  executors  and  adminis- 
trators in  this  State.  Gfould  v.  Hays,  19  Ala.  438  ;  Hender- 
son v.  Simmons,  33  Ala.  291 ;  Ivey  v.  Coleman,  42  Ala.  409  ; 
Stewart's  AdmW  v.  Stewart's  Heirs,  31  Ala.  207.  This  is  also 
a  proper  rule  to  apply  to  guardians.  4  Bac.  Abr.  Bouv.  p.  561. 
The  evidence  in  this  case  does  not  show  that  there  was  any 
negligence  on  the  part  of  the  guardian  in  collecting  the  prom- 
issory note  on  Mrs.  Reed.  It  was  given  for  funds  of  the  wards, 
which  the  guardian  had  loaned  her  before  his  resignation  ;  and 
it  had  not  become  due  at  the  time  of  the  resignation.  It  was 
loaned  on  solvent  personal  security.  The  guardian  had  author- 
ity to  do  this,  and  it  had  been  done  in  a  proper  manner. 
Rev.  Code,  §  2426,  supra.  It  did  not  appear  that  it  had  been 
lost  by  his  neglect.  The  note  was  for  the  sum  of  six  hundred 
dollars.  It  was  dated  March  21,  1862,  and  fell  due  in  twelve 
months  after  date.  It  was.  a  portion  of  the  sum  of  $1314.50, 
whiqh  had  been  received  from  the  executor  of  Nathan  Reed, 
deceased,  in  the  State  of  Tennessee.  Upon  the  evidence  set 
out  in  the  record,  this* item  of  credit  should  have  been  allowed 
the  guardian.     The  court  below  erred  in  refusing  it. 

3.  The  guardianship  commenced  in  November,  1858.  There 
were  six  wards.  It  is  not  pretended  that  the  guardian  re- 
ceived any  property  belonging  to  them,  before  the  sum  of 
$1314.50  was  received  in  March,  1862.  There  were,  then,  at 
least  three  years  and  near  four  months  intervening  between 
the  commencement  of  the  guardianship  and  the  date  at  which 
any  funds  came  into  the  hands  of  the  guardian.  It  is  highly 
probable  that  a  claim  for  so  small  a  sum  as  $40.00,  for  neces- 
saries for  the  wards  during  these  three  years,  was  altogether 
reasonable.  Had  there  been  any  evidence,  or  any  sufficient 
voucher,  to  sustain  this  item,  it  ought  to  have  been  allowed. 
It  was  objected  to  for  this  reason  by  the  contestants.  The 
objection  is  in  these  words :  "  6.  Because  said  guardian  has  filed 
no  vouchers  whatever  for  the  credit  side  of  said  account,  the 
plaintiffs  ask  that  said  credits  be  not  allowed."  This  objection 
also  applies  to  the  credit  asked  for  $19.68,  "  cash  expenses  col- 
lecting C.  S.  Currency  ;  "  and  for  $6.75,  "  taxes  for  year  1862  ;  " 
and  for  $1314.50,  "  amount  of  worthless  Confederate  cur- 
rency." There  is  no  proof  or  vouchers  to  sustain  these  items. 
They  were,  therefore,  properly  refused  as  credits  by  the  court 
on  the  trial  below,  though,  upon  sufficient  proof,  by  voucher 
or  otherwise,  they  were  proper  items  of  credit  in  such  a  case  as 
this.  The  court  did  not  err  in  refusing  to  allow  them,  for  the 
reason  that  there  were  no  vouchers  or  proof  to  sustain  them. 

4.  But  the  item  of  credit  for  $65.72,  "  commissions  for 
collecting  and  paying  out,"  stands  in  a  different  attitude. 
This  was  compensation  to  the  guardian,  by  way  of  commis- 


OF   ALABAMA.  301 

[Newman  v.  Reed.] 

sions  on  disbursements  and  receipts.  Of  this  the  court  takes 
notice,  without  proof  or  vouchers,  except  as  the  record  shows 
the  amounts  of  the  disbursements  and  the  receipts.  Upon 
final  settlement,  the  guardian  should  be  allowed  the  same  com- 
pensation as  executors  and  administrators.  Rev.  Code,  §§ 
2449,  2161,  2162.  Some  compensation  should  have  been 
allowed.  The  court  erred  in  refusing  it  altogether,  on  the 
evidence  shown  in  the  record. 

5.  There  seems  to  be  but  one  other  question  in  this  case,  as 
presented  by  the  present  record,  which  needs  to  be  discussed 
and  settled,  in  order  to  enable  the  court  below  to  proceed 
without  embarrassment,  on  a  new  trial.  This  question  arises 
out  of  the  guardian's  act  in  collecting  the  amount  due  his 
wards  from  the  executor  of  the  estate  of  Nathan  Reed,  de- 
ceased, in  the  State  of  Tennessee.  The  proof  does  not  show 
how  this  sum  of  $1314.50  came  to  be  converted  into  "  C.  S. 
currency,"  or  whether  the  act  of  conversion  was  occasioned  by 
the  guardian  himself,  or  by  some  one  else  without  any  neglect 
of  duty  by  the  guardian.  The  guardian  would  only  be  liable, 
in  the  event  the  conversion  was  his  own  act,  whether  done  by 
himself  or  his  attorney,  or  that  it  had  been  brought  about  by 
his  negligence.  If  he  occasioned  the  conversion  by  himself,  or 
by  his  attorney,  or  by  any  want  of  proper  diligence  in  attend- 
ing to  the  interests  of  his  wards,  he  would  be  liable  for  any  loss 
that  they  might  thereby  sustain.  A  guardian  has  no  authority 
to  change  his  ward's  property  into  "worthless  C.  S.  currency," 
whatever  that  may  be.  Hall  v.  Hall,  43  Ala.  488 ;  Lane  §• 
Wife  v.  Mickle,  46  Ala.  600 ;  S.  C.  43  Ala.  109. 

If  Nathan  Reed  died  in  the  State  of  Tennessee,  leaving  an 
estate  there  in  property  or  money,  subject  to  distribution 
among  his  next  of  kin  or  legatees,  or  if  he  owed  the  wards  a 
debt,  then,  if  the  wards  of  Newman,  the  appellant,  occupied 
any  of  these  relations  towards  said  decedent,  they  would 
become  entitled  to  this  property  or  money  on  his  death,  by 
inheritance,  or  by  his  will,  or  as  his  creditors.  Whatever  this 
property  might  be,  the  wards  would  have  a  vested  right  in  it 
as  the  owners.  This  property  could  not  be  taken  away  from 
them,  and  something  else  substituted  in  its  stead,  except  by 
due  course  of  law.  Gunn  v.  Barry,  15  Wall.  610.  If  this 
property  was  money,  or  some  other  specific  thing,  then  the 
heirs  and  distributees,  or  legatees  or  creditors,  as  the  case 
might  be,  became  invested  with  such  right  to  it,  whether 
money  or  other  specific  thing  or  debt,  as  the  laws  of  the  State 
of  Tennessee,  or  the  will  of  the  deceased,  bestowed  upon  them. 
This  right  of  property  being  a  vested  right,  it  may  be  well 
doubted,  whether  the  State  could  so  invade  it  as  to  change  this 
property    into   "  Confederate    States    currency,"   which    was 
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worthless,  or  liable  to  become  worthless,  without  the  consent 
of  the  owners.  Governments  are  not  established  by  the  peo- 
ple to  impair  or  to  destroy  vested  rights,  but  to  protect  them. 
Vatt.  b.  1,  ch.  4,  s.  51 ;  see  also,  18  Wend.  56  ;  4  Conn.  225  ;  1 
Bay,  252.  And  particularly  those  of  the  minors,  orphans,  and 
the  widows  of  the  State,  to  whom  the  government  stands  in 
the  attitude  of  parens  patrice,  the  highest  and  most  sacred  of 
all  political  relations.     2  Story's  Eq.  §§  1327,  1328. 

Assuming  that  the  expression  "  C.  S.  currency,"  as  used  by 
the  guardian  in  stating  his  account,  means  "  Confederate  States 
treasury-notes,"  then  it  is  clear  that  this  currency  was  issued 
and  put  in  circulation  by  an  illegal  and  treasonable  govern- 
ment, to  aid  in  the  illegal  and  treasonable  purposes  of  that 
government.  It  was  simply  a  war  currency,  and  had  no  value 
except  for  that  purpose.  It  was  the  nerve  of  vitality  in  the 
right  arm  of  the  insurrection.  These  notes,  it  is  said,  "  As 
contracts  in  themselves,  except  in  the  contingency  of  a  success- 
ful revolution,"  "were  nullities;"  "for,  except  in  that  event, 
there  would  be  no  payer.  They  bore,  indeed,  this  character 
(nullities  ?)  upon  their  face,  for  they  were  made  payable  only 
"  after  the  ratification  of  a  treaty  of  peace  between  the  Con- 
federate States  and  the  United  States  of  America."  Chase, 
C.  J.,  in  Thorrington  v.  Smith,  8  Wall.  1,  11.  It  can  hardly 
be  denied  that  the  purse  and  the  sword,  money  and  arms,  are 
equally  necessary  to  carry  on  war  successfully.  They  belong 
to  the  war  power  of  all  governments  not  merely  visionary. 
This  is  very  clearly  shown  in  the  arguments  on  which  the 
"  legal  tender  cases  "  were  determined.  12  Wall.  540,  opin- 
ion of  Strong,  J.  pp.  540,  541,  et  ubique  ;  Tiffany  on -Govern- 
ment, pp.  244,  245,  §§  427, 428 ;  lb.  pp.  248,  249,  §§  432,  433. 
For  a  like  reason,  of  the  worthless  and  treasonable  character  of 
these  notes,  a  similar  currency  issued  by  the  State  of  Arkansas 
during  the  rebellion  has  been  pronounced  illegal  and  void  by 
the  supreme  judicial  tribunal  of  the  nation.  Hanauerv.  Wood- 
ruff, 15  Wall.  439  ;  see,  also,  Miller  v.  Law son,'  44  Ala.  616. 
Then,  a  conversion  or  transmutation  of  the  property  of  the 
ward,  into  such  a  currency  was  an  improper  interference  with 
their  rights  of  property,  and  it  is  forbidden  by  the  constitution 
of  the  State.  Const.  Ala.  Art.  I.  §§  8,  25.  Consequently,  the 
sections  of  the  Revised  Code  numbered  2134,  2135,  so  far  as 
they  attempt  to  legalize  such  a  conversion,  are  unconstitutional 
and  void.     Rev.  Code,  §  2425. 

The  supposition  that  this  spurious  currency  was  issued  to 
supply  a  want  of  the  people  for  a  circulating  medium,  is  hardly 
supported  by  reason  or  fact.  At  the  breaking  out  of  the 
rebellion,  all  the  seceding  states  were  supplied  with  a  bank  and 
specie  currency,  sufficient  for  their  wants.     There  was  no  com- 
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plaint  of  any  deficiency  in  this  respect.  But,  as  soon  as  the 
war  was  inaugurated,  its  necessities  demanded  a  vastly  in- 
creased amount  of  circulation  of  some  kind  to  meet  the  enor- 
mous requisitions  of  the  military  and  civil  service  of  the  insur- 
rection. To  furnish  this,  the  "  Confederate  States  currency  " 
was  prepared  and  issued,  not  by  the  states,  or  under  their 
authority,  but  by  the  war  power  of  the  insurgents  ;  and  it  lived 
only  with  this  power,  and  died  with  it.  If  it  displaced  the 
legitimate  and  legal  currency  of  the  insurrectionary  states,  it 
was  because  their  population  favored  the  rebellion,  and  gave 
this  currency  circulation  for  the  same  reason  that  it  had  been 
issued,  to  aid  in  carrying  on  the  rebellion.  It  had  none  of  the 
elements  of  a  sound  circulating  medium  about  it.  It  was 
wholly  spurious.  It  was  not  a  legal  tender  in  the  payment  of 
any  legal  debts,  and  it  was  not  convertible  into  any  other  cur- 
rency that  was  such  legal  tender.  I  cannot,  therefore,  believe 
that  there  is,  or  ever  was,  any  power  in  the  state  government 
to  sanction  the  conversion  of  the  estates  of  the  orphans  and 
widows  who  inhabit  it,  and  who  have  no  political  power  to  pro- 
tect themselves,  and  their  right  to  enjoy  their  property,  into 
such  worthless  and  illegal  currency.  I  do  not  think  that  the 
case  of  Thorrington  v.  Smith  is  intended  to  sanction  such  a 
proposition.  8  Wall,  supra.  If  it  does,  the  case  of  Hanauer 
v.  Woodruff  (15  Wall,  supra)  looks  toa  return  to  a  so  under 
doctrine.  The  guardian  must  show,  upon  a  new  trial,  that  the 
funds  or  property  of  his  wards  in  the  hands  of  the  executor  of 
Nathan  Reed,  deceased,  were  not  converted  into  "  Confederate 
treasury-notes  "  by  his  act,  or  the  act  of  his  attorney,  or  by 
any  failure  of  duty  on  his  part ;  or  he  must  be  charged  with 
such  funds  or  property  after  deducting  all  proper  credits,  as  in- 
dicated above.  The  section  of  the  Code  above  referred  to  can- 
not protect  him.  See  Fletcher  v.  Peck,  6  Cran.  87 ;  Taylor 
v.  Porter,  4  Hill,  N.  Y.  146.  But  it  may  be  proper  to  add, 
that  if  the  wards'  property  or  funds  were  in  the  State  of  Ten- 
nessee, the  guardian's  power  over  them  would  be  governed  by 
the  laws  of  Tennessee,  until  they  were  removed  to  this  State. 
Story  Confl.  §§  504,  512,  513  et  seq. 

The  judgment  on  a  new  trial,  if  for  the  wards,  should  be 
rendered  in  favor  of  each  one  separately,  for  his  share,  or  for 
the  share  of  each  of  those  who  ask  to  have  a  final  settlement 
enforced.  If,  on  the  other  hand,  it  is  against  the  wards,  then 
the  judgment  should  be  rendered  in  favor  of  the  guardian,  for 
costs,  against  those  who  joined  in  the  proceedings  in  the  court 
below.     Rev.  Code,  §§  2137,  2157,  2158,  2449,  2450. 

The  judgment  of  the  court  below  is  reversed  and  remanded. 
The  appellees  will  pay  the  costs  of  this  appeal  in  this  court, 
and  in  the  court  below. 
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Woodruff  v.  Conley. 

Habeas  Corpus  to  try  Right  to  Custody  of  Child.        i 

Custody  of  infants.  —  The  custody  of  a  child  is  always  a  proper  subject  of  chan- 
cery jurisdiction  ;  and  it  is  immaterial  whether  that  jurisdiction  is  invoked  by  bill, 
petition,  or  application  for  habeas  corpus.  In  the  decision  of  the  question,  the  wel- 
fare of  the  child  is  the  chief  consideration ;  and  when  there  is  no  property,  letters 
of  guardianship  have  but  little  weight.  In  this  case,  the  court,  affirming  the  de- 
cision of  the  chancellor,  refused  to  withdraw  a  female  child,  nine  years  of  age, 
at  the  suit  of  her  paternal  grandmother,  from  the  custody  of  her  uncle  by  mar- 
riage, who  was  also  her  father  by  statutory  adoption,  was  possessed  of  a  large 
estate,  and  shown  to  be  a  suitable  and  proper  person  to  have  the  care  of  her ;  the 
evidence  showing  that  the  grandmother  was  in  limited  circumstances,  and  had 
the  care  and  custody  of  the  girl's  only  brother ;  and  the  girl  herself,  on  personal 
examination  by  the  chancellor,  expressing  a  preference  to  remain  with  her  uncle. 

Appeal  from  the  decision  of  the  Hon.  Adam  C.  Felder, 
chancellor,  sitting  at  Mobile,  on  the  hearing  of  a  writ  of  habeas 
corpus,  sued  out  by  Mrs.  Eugenia  Woodruff,  against  Patrick 
C.  Conley,  to  test  their  respective  rights  to  the  custody  of 
Mary  Conley  Woodruff,  an  infant  about  nine  years  of  age, 
whose  father  and  mother  were  both  dead.  On  the  evidence 
adduced,  which  is  substantially  stated  in  the  opinion  of  the 
court,  the  chancellor  refused  to  transfer  the  custody  of  the 
child  to  the  petitioner  ;  and  his  decision,  from  which  this  appeal 
is  prosecuted,  is  now  assigned  as  error. 

Ben.  Lane  Posey,  for  the  petitioner. 

Jno.  T.  Taylor  and  Boyles  &  Overall,  contra. 

B.  F.  SAFP'OLD,  J.  —  The  matter  in  dispute  is  the  custody 
of  a  child,  Mary  Conley  Woodruff,  about  nine  years  of  age. 
The  appellant  is  the  mother  of  the  child's  father.  The  appellee 
is  her  uncle  by  marriage  with  her  mother's  sister.  The  grand- 
mother is  also  her  guardian  by  appointment  of  the  probate 
court,  in  September,  1871.  The  uncle  is  her  father  by  adop- 
tion, under  the  statute,  in  November,  1873.  No  notice  of  the 
adoption  was  given,  or  is  required  to  be  given,  to  the  grand- 
mother, or  other  relatives,  of  the  child. 

Any  matter  affecting  a  child  may  become  a  subject  of  chan- 
cery jurisdiction  ;  and  it  is  immaterial  whether  it  is  brought  to 
the  attention  of  the  court  by  bill,  petition,  or  application  for 
the  writ  of  habeas  corpus.  The  relief  desired  generally  indi- 
cates the  form  of  the  application,  which  will  be  varied  by  the 
court  to  suit  the  circumstances  developed.  In  this  case,  the 
mode  of  proceeding  is  adequate  for  the  purpose  designed,  and 
is  proper  and  right. 

The  letters  of  guardianship  can  be  allowed  little  influence  in 
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determining  the  case,  as  the  child  has  no  property  ;  and  in  such 
case,  the  guardian  may  lawfully  put  the  ward  to  work,  or,  if 
too  young  and  feeble,  surrender  him  to  some  charitable  institu- 
tion. He  is  not  bound  to  expend  his  own  fortune.  Schouler's 
Domestic  Relations,  p.  455.  Section  1447  of  the  Revised  Code 
requires  the  grandmother,  or  grandchild,  of  any  persons  un- 
able to  support  themselves,  to  maintain  such  persons,  if  able  to 
do  so.  The  father  by  adoption  is  under  like  responsibility  to 
the  child. 

No  court  would  entertain  for  a  moment  the  proposition  of  a 
stranger  to  withdraw  a  child  from  the  custody  and  care  of  its 
grandmother,  who  was  able  and  qualified  to  extend  to  it  nec- 
essary and  sufficient  provision,  instruction,  and  kindness.  The 
adoption  might  not  be  denied,  so  far  as  it  made  the  child  cap- 
able of  inheriting  the  estate  of  the  declarant.  But  the  law, 
even  by  the  statute  authorizing  the  adoption,  means  to  pre- 
serve inviolate  the  family  relation.  The  uncle,  however,  is  not 
a  stranger,  though  the  relation  is  by  affinity,  and  the  marriage 
has  been  dissolved  by  death.  No  argument  can  strengthen  or 
disprove  our  consciousness  of  the  fact. 

The  welfare  of  the  infant  is  the  guiding  light  by  which  the 
discretion  of  the  court  must  be  directed.  The  matter  is  one  of 
exceeding  delicacy  and  responsibility.  We  are  deprived  of  the 
benefit  in  decision  of  all  that  an  intimate  and  thorough  ac- 
quaintance with  the  parties  would  afford  us.  The  question  of 
material  or  pecuniary  advantage  is  of  easy  solution.  But 
which  will  best  train  this  child  in  the  way  she  should  go?  Is 
there  any  inability,  on  the  part  of  either,  to  inspire  her  with  a 
true  love  for  virtue,  and  a  high  appreciation  of  right  things  ? 
We  can  only  determine  from  the  outward  circumstances.  Pov- 
erty and  wealth,  with  all  their  gradations,  have  their  peculiar 
advantages  and  disadvantages.  The  grandmother  is  shown  to 
be  a  most  exemplary  lady,  possessed  of  a  moderate  income,  ob- 
tained almost  entirely  by  the  personal  exertion  of  herself  and 
her  children.  The  uncle  is  represented  as  devotedly  attached 
to  the  child,  and  of  lavish  generosity  to  her,  and  to  her  parents 
during  their  lives.  He  is  in  the  meridian  of  life,  and  is  pos- 
sessed of  an  ample  fortune. 

The  appellee  and  the  father  of  the  child  married  sisters,  the 
daughters  of  Mrs.  Cloudis,  who  is  still  alive,  though  about 
ninety  years  of  age.  After  the  death  of  the  father,  nine  j'ears 
ago,  the  mother  and  her  two  children,  without  means,  lived 
alternately  with  the  appellee,  the  appellant,  and  Mrs.  Cloudis, 
until  the  death  of  her  sister,  Mrs.  Conley,  when  she  made  her 
home  chiefly  with  the  appellant.  During  all  of  this  time,  and 
until  her  death  in  the  summer  of  1871,  she  and  her  children 
were  mainly  supported  by  the  appellee.     I  think  the  evidence 
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shows  that  the  appellant  could  not  have  borne  the  expense 
alone,  or  in  much  part,  beyond  the  lodging  which  her  house 
afforded  without  the  expenditure  of  money.  The  mother  was 
frequently  disheartened  at  her  dependent  situation,  though 
deeply  grateful  to  Captain  Conley  and  her  husband's  mother. 

The  two  children  would  be  a  decided  tax  on  their  grand- 
mother, and  she  has  the  brother,  about  twelve  years  old.  The 
appellee  has  no  children,  and  he  and  his  present  wife  desire  to 
retain  the  sister.  On  examination,  privately  and  publicly,  by 
the  chancellor,  she  exhibited  intelligent  appreciation  of  what 
she  was  doing,  and,  without  hesitation,  decidedly  declared  her 
preference  to  remain  with  her  uncle.  An  infant  is  not  without 
legal  responsibility.  His  civil  contract  is  voidable  only,  and  he 
may  be  sued  for  necessaries.  He  is  responsible  for  his  torts, 
and  punishable  for  crime.  The  age  of  discretion  is  not  a  fixed 
period  of  life.  Blackstone  says,  that  impunity  of  crime  on  ac- 
count of  tender  years  would  be  of  dangerous  consequence  to  the 
public,  by  making  children  the  instruments  of  others  in  perpe- 
trating atrocious  crimes  ;  but  the  evidence  of  malice  which  is 
to  supply  age  ought  to  be  strong  and  clear  beyond  all  doubt 
and  contradiction.  Children  of  eight,  nine,  and  ten  years  have 
been  capitally  punished.  Bl.  Com.  23  ;  Godfrey  v.  State,  31 
Ala.  323.  In  view  of  such  accountability,  the  clearly  expressed 
wishes  of  a  child  of  such  age  in  respect  to  her  guardianship 
ought  not  to  be  disregarded  without  good  grounds. 

Concern  for  the  welfare  of  this  child  is  much  mitigated  by 
the  consideration,  that  her  custody  does  not  involve  exclusive 
and  irrevocable  appropriation  to  one,  and  absolute  separation 
from  the  other,  of  her  protectors.  In  this  age,  it  is  established 
that  the  utmost  kindness  and  tenderness  towards  children  afford 
the  only  proper  means  of  their  culture,  and  harshness  is  disrep- 
utable and  revolting.  It  may  be  safely  assumed  that  she  is 
in  no  danger  of  neglect  or  abuse  from  either  party.  The  strong 
probability  is  that,  beyond  affectionate  remonstrance,  her  own 
desires  and  wishes  would  be  prudently  gratified.  Is  there  any 
reason  why  she  should  not  preserve  her  hold  on  both  her  grand- 
mother and  her  adopted  father  ?  A  good  Providence  has  given 
her  two  supports  to  lean  upon,  from  which  she  may  be  enabled 
in  the  future  gratefully  to  recompense  all  their  kindness  and 
love.  Shall  the  court  take  away  anything  of  what  her  attrac- 
tiveness has  won  for  her  ?  Rather,  let  it  be,  in  her  own  artless 
expression,  "  like  it  had  always  been,  to  stay  with  Pat  some- 
times, and  with  grandma'  sometimes." 

The  judgment  of  the  chancellor  is  affirmed. 
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Gachet  v.  McCall. 

Action  for  Recovery  of  Illegal  Taxes  and  Fees  paid. 

1.  When  action  lies  to  recover  back  illegal  taxes  and  fees  paid.  —  If  the  owner  of 
lands,  which  have  been  advertised  for  sale  for  the  non-payment  of  taxes,  volun- 
tarily proposes  to  the  tax-collector,  on  the  day  appointed  for  the  sale,  that  he  will 
pay  the  taxes  and  fees  as  charged,  if  the  tax-collector  will  postpone  the  sale  until 
the  next  day;  and  on  the  next  day,  pursuant  to  this  promise,  the  sale  having  been 
postponed,  pays  the  amount  in  full,  but  declares  at  the  time  that  he  pays  the  fees 
under  protest ;  this  is  a  voluntary  payment,  and  he  cannot  recover  back  any  por- 
tion of  the  money. 

2.  Advertisement  of  lands  for  sale,  for  non-payment  of  taxes.  —  In  advertising 
lands  for  sale  for  the  non-payment  of  taxes,  under  the  revenue  law  of  1868  (Sess. 
Acts  1868,  pp.  297-325),  it  is  the  duty  of  the  tax-collector  to  follow  the  description 
contained  in  the  tax-assessor's  books;  and  where  the  lands  are  described  in  the 
assessor's  book  by  sections,  the  collector  has  no  authority  to  advertise  them  by 
smaller  subdivisions,  even  though  he  acts  under  a  recommendation  made  by  the 
grand  jury  to  the  probate  judge. 

3.  Forfeitures  and  double  taxes.  —  The  imposition  of  double  taxes  and  forfeitures, 
under  the  said  revenue  law  of  1868,  cannot  be  sustained,  unless  a  strict  compliance 
with  the  law  is  shown,  putting  the  owner  in  default  after  demand  or  notice;  the 
law,  in  this  respect,  is  penal,  and  must  be  strictly  construed. 

4.  Levy  on  land  for  taxes.  —  The  said  revenue  law  of  1868  does  not  authorize  a 
levy  on  the  lands  of  a  delinquent  tax-payer,  and,  consequently,  no  fee  can  be 
claimed  by  the  assessor  or  collector  for  a  levy. 

Appeal  from  the  Circuit  Court  of  Bullock. 

Tried  before  the  Hon.  J.  McCaleb  Wiley. 

This  action  was  brought  by  James  E.  Gachet,  against  Solo- 
mon McCall,  and  was  commenced  on  the  1st  day  of  April, 
1870.  The  facts  of  the  case  were  thus  stated  by  the  chief 
j  ustice :  — 

"Peters,  C.  J.  —  This  is  an  action  of  assumpsit,  brought 
to  recover  back  money  alleged  to  have  been  paid  under  protest, 
for  taxes,  penalties,  and  fees,  improperly  collected  by  the  tax- 
collector.  The  evidence  offered  on  the  trial  below  is  all  set  out 
in  the  bill  of  exceptions.  In  this,  there  does  not  seem  to  have 
been  any  conflict.  It  is,  then,  equivalent  to  a  case  agreed.  On 
the  case  thus  made,  the  court  charged  the  jury,  '  That  if  they 
believed  the  evidence,  they  must  find  for  the  plaintiff  the 
amount  received  by  the  defendant  for  the  tax-assessor's  fees, 
after  deducting  therefrom  the  fees  due  the  tax-assessor  for  mak- 
ing four  assessments.'  To  this  the  defendant  excepted,  and 
then  moved  the  court  to  charge  the  jury  as  follows :  1.  *  That 
if  they  believe  all  the  evidence  in  the  cause,  the  plaintiff  is  not 
entitled  to  recover  in  respect  to  anything,  beyond  the  assessor's 
fees,  which  the  preceding  charge  authorized  him  to  recover, 
and  interest  from  the  time  the  fees  of  the  assessor  were  paid  by 
the  plaintiff.'  2.  *  If  the  jury  believe  all  the  evidence  in  the 
cause,  they  ought  to  find  for  the  defendant.'  These  charges 
were  refused,  and  the  defendant  again  excepted. 


308  SUPREME   COURT 

[Gachet  v.  McCall.] 

"  The  testimony  shows  that  the  plaintiff  was  an  inhabitant  of 
the  county  of  Bullock  in  this  State  during  the  year  1869,  when 
the  tax  in  controversy  was  assessed  and  collected,  and  that  the 
defendant  was  the  tax-collector  of  said  county  during  the  same 
year  and  the  year  following.  It  also  appears  that  certain 
lands  in  said  county  in  the  said  year  1869  were  assessed  to  an 
4  Owner  unknown,'  which  lands  were  described  in  the  assess- 
or's list  as  '  section  18,  of  township  14,  in  range  24,  containing 
640  acres,'  and  '  section  19,  of  township  14,  in  range  24,  con- 
taining 640  acres,'  and  '  section  30,  of  township  14,  in  range  24, 
containing  400  acres.'  There  were  no  values  proven  to  have 
been  affixed  to  these  tracts  thus  described.  The  taxes  assessed 
on  these  lands  were  not  paid,  and  they  were  advertised  by  the 
tax-collector  for  sale,  as  the  lands  of  a  delinquent  tax-payer. 
This  advertisement  was  made  in  a  proper  newspaper,  and  in 
proper  form,  except  as  to  the  description  of  the  lands ;  which, 
it  is  contended  by  the  plaintiff,  were  improperly  made.  These 
lands  were  described  in  the  advertisement,  not  in  tracts  of 
whole  sections,  as  they  had  been  assessed,  but  in  tracts  of  sub- 
divisions of  a  section  each,  which  made,  instead  of  three  divis- 
ions by  sections,  sixteen  subdivisions  of  forty  acres  each  in 
each  section  ;  that  is,  forty-eight  tracts,  of  forty  acres  each,  in 
all.  Of  these  lands,  the  plaintiff  was  the  owner  of  said  sec- 
tions 18  and  19,  and  the  north  half  of  the  northeast  quarter, 
and  the  north  half  of  the  northwest  quarter  of  section  30. 
On  these  lands,  thus  belonging  to  the  plaintiff,  he  paid  the 
tax-collector,  for  state  and  county  taxes,  $316.80,  which  sum 
included  also  '  interest  at  ten  per  cent,  and  penalties,  forfeit- 
ures, and  costs  ;  and  fees,  in  said  sum  of  $316.80,  were  in- 
cluded on  state  and  county  taxes,  as  upon  an  assessment  for  a 
double  tax :  also,  the  sum  of  $36.00,  for  making  thirty-six 
levies ;  the  sum  of  $36.00,  for  advertising  said  lands,  and  the 
sum  of  $27.00,  for  tax-assesssor's  fees  for  assessing  said  lands.' 
All  which  costs,  fees,  and  taxes,  '  were  demanded  by  the 
defendant,  as  such  tax-collector,  to  be  paid  by  the  plaintiff 
under  protest,  as  is  hereinafter  more  fully  stated  and  ex- 
plained.' There  was  no  proof  of  any  levy  on  the  personal 
property,  or  on  said  lands,  or  of  any  notice  to  plaintiff  under 
section  34  of  the  revenue  law  of  December  31,  1868.  It  was 
also  shown  that  the  plaintiff  lived  in  a  few  miles  from  the 
court-house  of  the  county,  where  the  lands  were  advertised  to 
be  sold,  and  was  a  subscriber  to,  and  a  reader  of  the  paper  in 
which  said  advertisement  was  made,  that  said  lands  would  be 
sold  for  the  taxes  unless  paid  before  the  sale. 

"  On  the  day  appointed  for  the  sale  under  said  advertise- 
ment, the  plaintiff  went  to  the  defendant,  still  being  tax- 
collector  of  said  county,  and  '  procured  him  to  withhold  said 


OF   ALABAMA.  309 

[Gachet  v.  McCall.] 

lands  of  plaintiff  from  sale,  by  promising  and  agreeing  to  pay 
the  defendant  the  whole  amount  of  the  taxes,  dues,  costs,  and 
fees,  &c.,  which  appeared  from  said  advertisement  to  be  upon 
said  lands  of  plaintiff,  if  the  defendant  would  indulge  plaintiff 
till  next  day.'  And  on  said  next  day,  '  under  said  promise 
and  agreement,'  the  plaintiff  did  pay  said  sum  of  $316.80. 
'  And  said  plaintiff,  at  the  time  of  said  payment,  but  not 
before,  did  protest  against  the  payment  of  the  fees,  but  not 
against  the  payment  of  the  state  and  county  taxes  included  in 
said  sum  of  $316.80.'  '  Soon  thereafter,  and  without  notice 
of  any  claim  by  said  plaintiff  to  said  state  and  county  taxes, 
the  defendant  paid  the  same  over  properly  to  the  proper  state 
and  county  officers.'  The  regular  fees  for  advertising  lands, 
so  advertised  by  tax-collectors,  was  one  dollar  for  each  tract, 
whether  it  was  described  by  sections,  or  by  subdivisions  in  less 
than  a  section  ;  that  is,  if  the  description  was  by  subdivisions, 
each  subdivision  was  charged  as  one  tract ;  and  if  by  sections, 
the  section  only  was  charged  as  a  tract.  The  sections,  and  the 
subdivisions  of  sections,  were  each  charged  at  the  same  price. 
The  advertisement  was  in  the  usual  form,  save  said  descriptions." 
The  above  statement  of  facts  is  correct,  with  this  exception  : 
the  first  charge  asked  by  the  defendant,  as  above  set  out,  ivas 
given  by  the  court,  and  an  exception  to  it  was  reserved  by  the 
plaintiff,  who  is  the  appellant  in  this  court ;  and  this  charge  is 
the  only  error  assigned  by  him. 

Stone  &  Clopton,  for  the  appellant. 

S.  F.  Rice,  J.  N.  Arrington,  and  D.  M.  Seals,  contra. 

PETERS,  C.  J.  —  [After  stating  the  facts  as  above.]  1. 
It  is  unnecessary  to  go  into  any  question  arising  out  of  the 
improper  levy  or  collection  of  the  taxes  assessed  upon  the 
plaintiff's  lands,  or  the  interest  or  penalties  thereon,  as  the 
plaintiff  paid  these  without  protest  or  objection.  They  were, 
therefore,  paid  willingly,  with  a  full  knowledge  of  all  the  facts 
on  the  part  of  the  plaintiff.  Such  a  payment  to  the  tax-col- 
lector, who  does  not  receive  or  hold  the  money  thus  obtained 
for  his  own  use,  does  not  subject  him  to  a  recovery,  after  he 
has  paid  the  taxes,  interest,  and  penalties  to  the  county  and 
state  officers  entitled  to  receive  them,  and  before  he  is  notified 
by  the  claimant  not  to  do  so.  Hall  v.  Shidtz,  4  John.  240 ; 
Hearsey  v.  Pruyin,  7  John.  179  ;  Crutchfield  v.  Wood,  16  Ala. 
702  ;  1  Chitt,  PI.  (100)  et  seq.  The  tax-collector  is  but  an  agent 
of  the  government.  There  is  no  pretence  that  he  acted  in  bad 
faith,  and  in  wilful  disregard  of  his  duty.  The  county  and  the 
State  have  received  the  sums  which  were  collected  for  their  use. 
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In  this  they  have  adopted  their  agent's  acts.  It  is  to  these  prin- 
cipals that  the  plaintiff  should  resort  for  redress,  if  they  have 
possession  of  his  money  without  authority  of  law.  It  is  not  to 
be  presumed  that  the  State  or  the  county  will  hesitate  to  do 
what  the  laws  of  the  land  command  should  be  done.  Very 
clearly,  the  tax-collector  could  not  use  the  power  of  his  office  to 
extort  the  payment  of  illegal  taxes,  or  illegal  fees,  for  himself, 
or  for  the  tax-collector.  Riply  v.  G-elson,  9  John.  201 ;  Clinton 
v.  Strong,  9  John.  270 ;  Prior  v.  Craig,  5  Serg.  &  R.  48 ;  34 
Ala.  407.  But,  where  he  has  acted  in  good  faith,  and  on  a 
construction  of  a  statute  that  admits  of  doubt  as  to  the  proper 
fees  to  be  charged  and  collected,  not  for  himself,  but  for  the 
assessor,  the  tax-payer  may  waive  his  right  to  withhold  an  im- 
proper fee  for  the  assessor,  and  promise  and  agree  to  pay  it. 
The  proof  shows  that  there  was  such  a  promise  and  agreement 
in  this  case,  and  that  the  payment  made  to  the  tax-collector  was 
so  made  "  under  "  this  promise  and  agreement.  If  this  was  so, 
and  so  the  proof  states  it,  then  the  compulsion  was  the  voluntary 
promise  and  agreement  of  the  plaintiff,  and  not  the  force  of 
official  authority  exerted  by  the  tax-collector  in  violation  of 
the  law.  The  plaintiff  paid  the  fees  now  objected  to,  not 
because  he  acted  under  illegal  compulsion,  and  unwillingly 
paid  them,  but  because  he  had  agreed  to  pay,  and  acted  under 
his  agreement.  The  protest  at  the  time  of  payment  cannot, 
in  such  a  case,  be  construed  to  contradict  the  agreement  under 
which  the  plaintiff  admits  he  made  the  payment.  It  merely 
meant,  that' if  the  plaintiff  had  not  made  the  promise,  he 
would  not  have  acted  under  it.  This  gives  some  force  to  both 
these  expressions,  without  the  one  being  held  to  contradict  the 
other.  The  jury,  then,  had  a  right  to  look  to  the  agreement 
under  which  the  fees  were  paid,  as  evidence  of  a  gratuitous 
and  voluntary  payment.  If  it  was  intended  as  a  voluntary 
payment,  then  the  plaintiff  could  not  recover  the  money  thus 
paid  in  this  form  of  action.  6  T.  R.  681 ;  3  Taunt.  264 ;  1 
Camp.  124 ;  34  Ala.  407,  supra.  There  is  no  evidence  that 
the  promise  and  agreement,  under  which  the  fees  were  paid, 
were  extorted.  They  were  wholly  voluntary,  and  of  the 
plaintiff's  own  proposal.  It  would  be  denying  all  force  to  this 
portion  of  the  proof,  to  say  that  the  promise  and  agreement 
were  made  under  compulsion,  and  that  the  payment  of  the 
fees  was  not  made  under  them. 

2.  In  an  advertisement  of  notice  of  the  sale  of  lands  for  a 
failure  to  pay  taxes,  the  description  of  the  lands  to  be  sold  by 
the  tax-collector,  under  the  act  of  December  31,  1868,  entitled 
"  An  act  to  establish  revenue  laws  for  the  State  of  Alabama," 
should  be  made  as  near  as  possible  in  the  manner  directed  by 
that  law.     "  It  is  required  that  such  advertisement  shall  state 
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the  time  and  place  of  the  sale,  and  contain  a  description  of  the 
several  parcels  of  real  property  to  be  sold,  as  the  same  are  re- 
corded oh  the  tax-list ;  the  amount  of  the  tax  for  each  year  ; 
and  the  names  of  the  owners  when  known,  or  persons,  if  any, 
to  whom  taxed.  The  collector  is  directed  to  charge  and  collect, 
in  addition,  interest,  forfeiture,  and  costs,  on  each  tract,  (and) 
the  price  of  advertising  the  same  for  sale."  Pamph.  Acts 
1868,  pp.  297,  317,  §  63.  It  is  evident  from  this,  that  the 
tax-collector  should,  as  a  general  rule,  use  the  same  descriptions 
of  the  lands  in  his  advertisement,  that  are  found  "  recorded  on 
the  tax-list "  made  by  the  assessor.  If  the  tract  is  as  large  as 
an  entire  section,  in  one  body,  and  all  of  equal  value,  the  de- 
scription should  be  by  section,  township,  and  range,  with  the 
proper  numbers  affixed  to  each  of  these  particulars.  In  such 
case,  the  sectional  description  is  enough.  But,  as  the  sections 
are  differently  numbered,  each  section  should  be  included  in  a 
tract  by  itself,  and  divided  only  when  the  parts  are  differently 
valued  ;  those  parts  of  the  same  values  being  included  in  the 
same  parcel.  The  divisions  and  subdivisions  of  the  section 
should  be  described  in  like  manner.  Pamph.  Acts  1868,  su- 
pra, p.  311,  §§  37,  38;  lb.  p.  310,  §  33;  lb.  p.  306,  §  19.. 
But  it  is  sufficient  if  the  tax-collector  follows  the  descriptions 
entered  in  his  list  and  recorded  by  the  assessor. 

Here,  the  proof  shows  that  the  assessment,  as  entered  of  rec- 
ord by  the  assessor,  was  by  the  section  only,  and  not  by  the 
subdivision  of  the  section.  There  were  three  sections,  and  three 
entries  on  the  book  of  the  assessment.  The  advertisement 
should  have  followed  this  manner  of  description.  Then,  there 
should  have  been  but  three  assessment  fees  allowed  the  assessor, 
and  a  fee  for  advertising  three  tracts,  and  no  more.  Then,  the 
charges  for  these  services  demanded  and  paid  were  too  high  and 
illegal.  But,  for  the  reasons  above  shown,  the  plaintiff  waived 
his  right  to  object  to  them,  and  consented  to  pay  them  "  under 
his  promise  and  agreement "  shown  in  the  proof  as  above.  It 
follows  from  the  above  and  foregoing,  that  the  descriptions  of 
the  lands  in  the  tax-collector's  advertisement  of  notice  of  sale 
for  unpaid  taxes  should  follow  those  used  in  the  recorded  list 
of  the  assessment.  These  descriptions  must  be  the  guides  of 
the  tax-collector.  He  has  no  warrant  to  increase  the  costs 
beyond  this,  either  for  fees  to  the  assessor,  or  to  the  newspaper 
publisher  or  owner,  for  the  advertisement.  This  is  the  limit 
which  the  law  prescribes  ;  and  as  costs  are  penal,  it  cannot  be 
enlarged  by  construction.  The  recommendation  of  the  grand 
jury  to  the  judge  of  probate,  to  have  lists  of  the  taxable  lands 
of  the  county  made  out  in  subdivisions  of  the  sections  for  the 
convenience  of  the  people  of  the  county,  though  very  proper  in 
itself,  can  have  no  influence  in  this  case,  except  to  aid  in  show- 


312  SUPREME   COURT 

[Gachet  v.  McCall.] 

ing  that  the  tax-collector  did  not  intend  to  act  in  bad  faith  in 
the  manner  adopted  by  him  in  describing  the  lands  in  his  ad- 
vertisement. This  action  of  the  authorities  of  the  county  could 
not  change  the  duties  of  the  tax-collector,  or  give  him  authority 
to  depart  from  the  requirements  of  the  revenue  law  under  which 
he.  was  acting. 

3.  No  double  taxes  or  forfeitures  can  be  imposed  by  the  as- 
sessor, and  collected  by.  the  tax-collector,  except  in  strict  con- 
formity with  the  law.  Such  laws  are  penal,  and  must  be 
strictly  construed.  The  language  of  the  statute  is  this:  "Sec. 
35.  Be  it  enacted,  that  having  failed  to  procure  from  any  de- 
linquent a  list  of  taxable  property,  before  the  first  day  of  June, 
the  assessor  shall  ascertain,  from  inquiry  or  otherwise,  the  prop- 
erty and  other  items  of  taxation,  upon  which  such  person  is 
liable  to  be  taxed,  to  the  best  of  his  information  and  judgment, 
and  assess  a  double  tax  upon  the  same."  Pamph.  Act  1868, 
p.  310,  §  35.  The  proof  does  not  show  that  any  such  steps 
were  taken  to  fix  the  tax  in  this  case  at  double  rates,  as  above 
presented.  Nor  does  it  show,  indeed,  that  any  double  tax  was 
levied,  but  only  that  the  lands  in  controvers}^  were  assessed 
and  entered  on  the  assessor's  list  of  assessments  to  "  owner  un- 
known." A  demand  or  notice  should  be  given  the  tax-payer, 
as  required  by  section  34  of  the  act  before  he  is  in  default  and 
liable  to  pay  double  taxes.  In  this  case  this  was  not  done. 
Act,  §§  34,  35 ;  Smith  v.  State,  43  Ala.  344.  But  this  tax, 
whatever  it  may  be,  was  paid  without  objection,  and  upon 
consent  of  the  tax-payer,  and  cannot  now  be  reclaimed. 

4.  There  is  no  authority  given  in  the  act  of  December  31, 
1868,  above  quoted,  for  a  levy  on  the  land  of  the  delinquent 
tax-payer,  and  consequently,  no  fee  for  such  a  levy.  This  act 
directs,  "  that  where  no  personal  property  can  be  found,  with 
reasonable  search,  the  tax-collector  shall  proceed  against  the 
real  estate  of  any  delinquent  tax-payer  in  the  manner  herein- 
after provided."  Acts  1868,  p.  315,  §  54.  The  provisions  of 
the  act  thus  referred  to  require  the  tax-collector,  after  advertis- 
ing the  lands  of  delinquent  tax-payers,  as  prescribed  in  said  act, 
to  sell  the  same  on  the  first  Monday  in  March  in  each  year,  be- 
ginning in  1869,  at  the  court-house  of  the  county,  or,  if  there 
be  no  court-house,  at  the  office  of  the  probate  judge.  This  is 
done  without  any  levy.  Acts  1868,  p.  317,  §§  62,  63,  64,  65 
et  seq.  Then,  it  was  illegal  to  charge  any  fee  for  levies  in 
such  a  case  as  this.  But,  for  the  reasons  above  shown,  the 
plaintiff's  right  to  recover  such  fees  was  waived  by  his  promise 
and  agreement  to  pay  them,  as  has  already  been  declared. 

There  is  a  consent  on  the  record  that  the  appellee  may  as- 
sign errors,  should  he  choose  to  do  so.  But  no  such  errors 
have  been  assigned ;  and  as  there  are  no  errors  assigned  by  the 
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appellant,  of  which  he  has  any  right  to  complain,  there  must 
be  an  affirmance  of  the  judgment  of  the  court  below. 

The  judgment  of  the  court  below  is  affirmed  at  appellant's 
costs. 


Bruce's  Executrix  v.  Williamson  et  al. 

Statutory  Rehearing  after  Final  Judgment  at  Law. 

1.  When  rehearing  (Rev.  Code,  §  2814)  will  not  be.  granted.  —  A  rehearing:  after 
final  judgment  at  law  (Rev.  Code,  §  2814),  on  the  ground  of  surprise  or  mistake, 
will  not  be  granted,  because  the  petitioners  entertained  an  erroneous  opinion  as  to 
the  competency  of  the  sole  witness  on  whom  they  relied,  and  therefore  made  no 
effort  to  procure  other  testimony;  especially  when  the  testimony  of  the  witness,  if 
he  were  competent,  would  not  have  been  admissible  under  the  issues  joined. 

2.  When  mandamus  will  be  granted.  —  In  this  case,  which  was  an  appeal  from  a 
judgment  granting  a  statutory  rehearing  after  final  judgment  at  law  (Rev.  Code, 
§  2814),  the  court,  holding  that  the  rehearing  was  improperly  granted,  awarded  a 
mandamus  to  vacate  it,  on  motion  of  the  appellant. 

Appeal  from  the  Circuit  Court  of  Lowndes. 

Tried  before  the  Hon.  James  Q.  Smith. 

The  appellant  in  this  case,  suing  as  the  executrix  of  the  last 
will  and  testament  of  Jacob  Bruce,  deceased,  recovered  a  judg- 
ment at  the  October  term  of  said  circuit  court,  1871,  against 
Thomas  P.  Williamson  and  James  T.  Giddens.  On  the  8th 
February,  1872,  said  Giddens  filed  his  petition  under  the  stat- 
ute (Rev.  Code,  §  2814),  asking  a  rehearing  on  the  ground  of 
surprise,  accident,  or  mistake.  The  court  overruled  a  demur- 
rer to  the  petition,  and  issue  being  then  joined  on  the  allega- 
tions of  the  petition,  there  was  a  trial  by  a  jury,  and  a  verdict 
for  the  petitioner,  under  the  charges  of  the  court ;  and  the 
court  thereupon  rendered  judgment,  granting  a  rehearing  in 
the  original  cause.  From  this  judgment  the  plaintiff  in  the 
original  suit  prosecutes  this  appeal,  and  here  assigns  as  error 
the  overruling  of  the  demurrer  to  the  petition,  the  charges  of 
the  court  to  the  jury,  to  which  exceptions  were  reserved,  and 
the  judgment  granting  a  new  trial.  The  appellees  submitted 
.  a  motion  to  dismiss  the  appeal,  on  the  ground  that  an  appeal 
does  not  lie  from  such  a  judgment ;  and  the  appellants  sub- 
mitted a  counter  motion  for  a  mandamus,  in  the  event  of  the 
appeal  being  dismissed,  to  vacate  the  judgment  of  the  court 
below.  The  two  motions  were  argued  and  submitted  to- 
gether, and  the  cause  was  heard  on  the  merits  at  the  same  time. 

R.  M.  Williamson,  for  appellant. 

Watts  &  Troy,  contra. 
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B.  F.  SAFFOLD,  J. — The  appellant  comes  to  this  court 
for  relief  from  a  judgment  of  the  circuit  court  granting  a  rehear- 
ing under  R.  C.  §  2814,  in  a  cause  in  which  she  recovered  a 
judgment  against  the  appellees.  The  allegations  of  the  peti- 
tion for  rehearing,  and  the  evidence  adduced  on  the  trial  of  it, 
make  out  the  following  case  :  The  appellant,  in  a  suit  on  a 
promissory  note  made  by  the  appellees,  payable  to  her  testa- 
tor, recovered  a  judgment  against  them.  The  latter  were 
partners,  and  gave  the  note  for  money  borrowed  to  use  in  their 
business.  On  the  trial,  they  expected  to  prove  by  appellee, 
Williamson,  that,  after  their  dissolution,  the  testator,  Bruce, 
called  on  him  for  their  account  against  him,  and  he  delivered 
it,  amounting  to  about  $500,  to  him.  At  the  time,  Williamson 
individually  owed  Bruce  about  $3,000.  The  account  pre- 
sented was  not  receipted,  and  nothing  was  said  about  its  pay- 
ment, or  that  it  should  be  credited  on  either  of  the  debts  due 
to  Bruce.  Williamson  had,  on  the  dissolution,  assumed  to  pay 
the  partnership  debts,  but  he  had  never  done  so.  They  were 
surprised  to  learn  that  Williamson  was  not  a  competent  wit- 
ness to  prove  these  transactions  with  Bruce.  But  they  had 
been  told  so  by  the  plaintiff's  attorney.  They  did  not  know,  at 
the  trial,  of  any  other  witness  by  whom  they  could  prove  the 
delivery  of  their  account  to  Bruce,  which  is  alleged  to  have 
been  a  payment  of  so  much  on  the  note  in  suit ;  but  so  con- 
fident were  they  of  proving  it  by  Williamson,  they  had  made 
no  inquiry  on  the  subject.  Since  the  trial  another  witness  of 
the  fact  was  discovered. 

The  showing  for  a  rehearing  was  wholly  insufficient.  Wil- 
liamson's testimony,  upon  which  they  were  willing  to  rely,  would 
have  proved,  not  a  payment,  but  a  conversion  of  their  open 
account  into  a  stated  one.  It  would,  at  most,  have  been  avail- 
able to  them  as  an  offset ;  but  they  did  not  so  plead  it.  Their 
pleas  were  payment  and  usury.  Besides  this,  they  were  only 
mistaken  in  the  supposed  competency  of  their  witness,  about 
which  they  could,  without  difficulty,  have  been  informed,  and 
were  informed,  as  the  evidence  clearly  shows. 

At  the  June  term,  1873,  of  this  court,  on  account  of  adverse 
holdings  on  the  subject,  it  was  declared  in  Ex  parte  Anna 
North,  that  in  future  our  practice  would  be,  to  entertain 
appeal  when  the  petition  for  rehearing  was  denied,  and  appli- 
cation for  mandamus  when  the  rehearing  was  improperly 
granted.  In  obedience  to  this  decision,  a  mandamus  will  be 
issued  to  the  circuit  court  of  Lowndes  county,  to  set  aside  and 
vacate  the  order  and  judgment  of  that  court  granting  a  rehear- 
ing, and  to  reinstate  the  judgment  petitioned  against.  The 
costs  of  the  appeal  in  this  court,  and  the  entire  cost  of  the  pro- 
ceeding in  the  lower  court,  are  charged  against  the  appellees. 
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Corbitt  v.  Carroll. 

Bill  in  Equity  for  Settlement  of  Guardian's  Accounts. 

1.  Waiver  of  demurrer.  —  When  the  record  Joes  not  show  that  a  demurrer  to 
the  bill  was  formally  disposed  of  by  the  court  below,  it  will  be  regarded  as  having 
been  waived,  and  not  as  having  been  overruled. 

2.  Liability  of  guardian,  acting  under  void  appointment,  as  trustee  in  invitum.  —  One 
who  assumes  to  act  as  the  guardian  of  an  infant,  without  authority,  or  under  an 
appointment  which  is  void  for  want  of  jurisdiction  in  the  court  by  which  it  was 
granted,  becomes  liable  as  a  trustee  in  invitum,  and  may  be  made  to  account  in  a 
court  of  equity. 

3.  litceipt  of  Confederate  currency  by  guardian. —  A  guardian  had  no  authority, 
during  the  late  war,  to  convert  his  ward's  funds  into  Confederate  States  bonds  or 
treasury-notes,  nor  to  receive  payment  of  a  debt  in  such  currency;  and  on  final 
settlement  of  his  accounts  in  equity,  he  will  be  charged  with  the  funds  so  con- 
verted, or  the  debt  so  collected,  on  proof  that  the  ward's  interest  accrued  before 
the  war. 

4.  Liability  of  guardian's  surety.  —  On  final  settlement  of  a  guardian's  accounts 
in  equity,  the  sureties  on  his  official  bond  are  responsible  equally  with  their  prin- 
cipal ;  and  they  cannot  escape  responsibility  on  account  of  the  invalidity  ol  his 
appointment,  when  he  is  held  accountable  as  a  trustee  in  invitum. 

Appeal  from  the  Chancery  Court  of  Henry. 
Heard  before  the  Hon.  B.  B.  McCraw. 

Oates  &  Corbitt,  for  appellants. 

Wood  &  Roquemore,  contra. 

PETERS,  C.  J.  — Mrs,  Eliza  Carroll,  as  complainant,  filed 
her  bill  in  chancery  in  this  case,  against  William  S.  Corbitt, 
her  guardian,  and  John  G.  Holley,  the  surety  of  said  guardian, 
as  defendants,  for  an  account  of  the  funds  belonging  to  her 
in  said  guardian's  hands.  The  bill  alleges  that  said  guardian 
was  appointed,  on  his  own  solicitation,  by  the  court  sitting  in 
Henry  county,  in  this  State,  on  the  22d  day  of  April,  1863, 
during  the  rebellion  ;  and  his  said  surety  voluntarily  pledged 
himself,  by  his  signature  to  the  guardian's  bond,  to  become  re- 
sponsible for  any  failure  of  the  guardian  in  the  discharge  of  the 
duties  he  had  undertaken  to  perform,  which  would  be  injurious 
to  the  ward,  then  Miss  Corbitt,  and  a  minor. 

The  guardian,  after  his  appointment,  and  after  he  had  given 
bond  and  qualified  as  required  by  law,  took  charge  of  the  ward's 
estate,  and  returned  an  inventory  of  the  same  under  oath  ;  in 
which  inventory  he  confessed  that  he  had  received  of  his  ward's 
estate  the  sum  of  $2,200,  "  without  stating  what  sort  of  funds 
it  was  "  in  which  this  sum  had  been  received.  The  moneys  thus 
inventoried  and  returned,  as  above  said,  were  derived  from  the 
estate  of  Lovett  S.  Corbitt,  the  father  of  Mrs.  Carroll,  who  had 
died  some  time  prior  to  the  year  1861,  consequently,  before  the 
late  attempt  of  this  State  to  secede  from  the  Union.     It  was  a 
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part  of  the  complainant's  distributive  share  and  interest  in  her 
father's  estate,  who  died  intestate.  The  sum  thus  mentioned 
was  received  by  said  guardian  from  the  administrator  of  her 
father's  estate. 

There  was  a  demurrer  to  the  bill,  for  want  of  equity  ;  but  it 
was  not  acted  on  by  the  court  below,  and,  so  far  as  the  record 
shows,  was  not  insisted  on  in  that  court.  The  answers  of  the 
defendants  do  not  deny  the  main  facts  stated  in  the  bill,  but 
they  insist  on  the  invalidity  of  the  appointment  by  said  court 
of  probate  of  said  guardian,  and  that  his  bond  did  not  bind  his 
said  surety  ;  and  also  that  the  funds  mentioned  in  his  inventory 
were  not  money  in  any  legal  sense,  but  treasury-notes  of  the 
so-called  Confederate  States  of  America,  which  had  been 
changed  into  bonds  of  the  so-called  Confederate  States.  The 
learned  chancellor  sustained  the  bill,  and  decreed  that  the 
complainant  was  entitled  to  relief,  and  ordered  a  reference  to 
the  register  as  master  to  take  an  account,  and  with  instructions 
to  inquire  whether  the  funds  mentioned  in  said  inventory  were 
received  for  funds  in  legal  currency,  which  were  due  the  ward 
from  her  father's  estate  in  legal  currency ;  aud  if  so,  then  to 
charge  said  guardian  for  the  funds  so  received  as  legal  cur- 
rency, and  interest  thereon  ;  but,  if  the  funds  had  been  re- 
ceived in  Confederate  currency,  then  to  charge  the  guardian 
with  the  money  value  of  such  currency.  The  register  charged 
the  guardian  in  his  report  with  the  funds  received  by  him  as 
with  legal  currency,  and  interest  thereon.  There  were  no  ex- 
ceptions taken  before  the  master,  and  no  objections  to  the  con- 
firmation of  the  master's  report ;  and  it  was  confirmed  after 
laying  over,  on  being  read,  the  usual  time.  On  the  final  de- 
cree, the  guardian  and  his  surety  aforesaid  were  charged  with 
the  amount  reported  and  confirmed,  as  above  said,  and  with 
costs.  From  this  decree,  the  defendants  below  appeal  to  this 
court,  and  here  they  assign  the  following  errors,  to  wit :  "  1. 
The  court  below  erred  in  disregarding,  and  thereby  overruling, 
the  demurrer  to  the  bill.  2.  The  court  below  erred  in  the  ren- 
dition of  the  decretal  order  of  reference  to  the  register.  3. 
The  court  below  erred  in  rendering  the  final  decree  against  the 
appellants." 

1.  The  first  error  is  not  sustained  by  the  record.  The  de- 
murrer was  not  insisted  on  in  the  court  below.  When  the  rec- 
ord shows  that  the  demurrer  was  not  formally  disposed  of  by 
the  judgment  of  the  court  below,  it  does  not  show  that  any 
judgment  was  rendered  upon  it,  and  there  is  nothing  to  review. 
In  such  a  case,  the  demurrer  will  be  regarded  as  waived. 
Walker  v.  Cuthbert  g  Stanley,  10  Ala.  213. 

2.  But  in  this  case  the  bill  shows  sufficient  equity.  It  deals 
with  parties  occupying  the  position  of  trustees  of  the  ward's 
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estate,  who  have  voluntarily  assumed  that  position,  and  meddled 
with  her  property  to  its  injury.  Having  acted  as  trustees,  they 
cannot  be  allowed  to  turn  round  and  deny  the  liability  which 
their  wrongful  acts  impose.  Having  received  the  ward's  funds, 
they  cannot  escape  the  duties  which  their  assumed  office  has 
imposed  upon  them.  In  such  a  case,  they  become  trustees  in 
invitum,  and  in  equity  they  are  bound  to  account.  2  Story's 
Eq.  §§  1254,  1255  et  seq. ;  Hall  v.  Hall,  43  Ala.  488.  The 
•demurrer,  then,  could  not  have  availed  to  work  a  reversal,  had 
it  been  insisted  on  in  the  court  below.  It  presented  no 
sufficient  matter  of  defence  to  the  case  made  in  the  bill. 

3.  The  decretal  order,  directing  an  account  to  be  taken, 
was  the  necessary  consequence  of  sustaining  the  equity  of  the 
case  made  in  the  bill.  The  ward's  property  was  her  distribu- 
tive share  of  her  father's  estate,  who  died  before  the  attempt  at 
secession  in  this  State.  The  right  to  this  interest  in  the  estate 
of  the  ward's  father  vested  in  her  at  the  death  of  the  father, 
subject  to  the  payment  of  the  decedent's  debts.  The  ward's 
right  was  then  fixed.  At  that  time  there  were  no  Confederate 
treasury-notes  or  bonds  in  existence.  The  share  of  the  ward, 
then,  could  not  have  been  in  being  in  such  a  currency.  If  it 
was  converted  afterward  into  such  a  currency,  either  by  the 
administrator  of  the  estate  of  the  ward's  father,  or  by  her  guard- 
ian, this  was  done  in  disregard  of  law.  If  it  was  done  by  the 
administrator,  it  did  not  discharge  him  from  the  liability  at- 
taching to  his  office,  to  pay  the  distributee  in  legal  funds,  or  in 
such  money  as  would  release  the  administrator  under  the  laws 
of  the  United  States  and  the  laws  of  this  State  then  in  force 
on  the  subject  of  the  currency.  25  Ala.  364.  And  if  the 
guardian  received  any  other  funds,  he  did  so  at  his  own  risk. 
Newman  v.  Reed,  at  the  present  term  ;  Shackelford  v.  Cun- 
ningham, 41  Ala.  203.  The  ward's  share  in  her  father's  estate 
was  payable  in  money.  It  was  a  money  debt,  and  if  the  guard- 
ian failed  to  collect  it  in  legal  funds,  it  was  his  own  fault,  and 
he  cannot  impose  the  loss  upon  his  ward  for  failing  to  do  so. 
Lane  $  Wife  v.  Mickle,  46  Ala.  600  ;  S.  C.  43  Ala.  109 ;  Rail 
v.  Hall.  43  Ala.  488,  supra.  In  whatever  aspect  the  action  of 
the  guardian  may  be  viewed  as  presented  in  the  pleadings  in 
this  suit,  he  does  not  show  a  sufficient  defence  to  the  case  made 
in  the  bill ;  and  the  directions  of  the  learned  chancellor  in  the 
court  below  to  the  register,  acting  as  master,  were  as  favorable 
to  the  appellants  as  they  had  any  right  to  demand. 

The  report  of  the  master  was  made  without  objections,  and 
was  confirmed  without  exceptions.  In  such  a  case,  when  it 
conforms  to  the  decretal  order,  which  is  without  error,  the 
final  decree,  which  only  enforces  the  payment  of  the  balance 
found  due  by  the  report,  is  regular,  and  without  error. 
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4.  The  surety  on  the  guardian's  bond  cannot  be  separated 
from  the  principal.  His  act  enabled  the  guardian  to  obtain 
possession  of  the  ward's  estate.  There  is  no  justice  in  permit- 
ting him  to  escape  the  consequences  of  his  own  act. 

The  record  does  not  show  any  reversible  error,  as  presented 
by  the  assignment.     No  others  can  be  considered. 

The  decree  of  the  learned  chancellor  is,  therefore,  affirmed, 
at  the  costs  of  the  appellants. 


Pearce  &  Co.  v.  Shorter  &  Brother. 

Attachment  and  Garnishment. 

Garnishment  of  debtor  of  partner  individually,  under  attachment  against  partner- 
ship.—  In  an  action  against  a  partnership,  setting  out  the  names  of  the  individual 
partners,  commenced  by  attachment,  and  founded  on  a  partnership  debt,  money 
in  the  hands  of  a  garnishee,  belonging  to  one  of  the  partners  individually,  may  be 
subjected  ;  but  a  chose  in  action  cannot. 

Appeal  from  the  City  Court  of  Eufaula. 
Tried  before  the  Hon.  E.  M.  Keils. 

G.  L.  Comer  and  Buford  &  Dent,  for  appellants. 

Shorter  &  Brother,  pro  sese. 

B.  F.  SAFFOLD,  J.  —  The  appeal  is  from  a  judgment 
discharging  the  garnishees,  Shorter  &  Brother,  in  a  suit  com- 
menced by  attachment  against  Wilkins  &  Brothers.  The  affi- 
davit, attachment,  and  complaint  set  out  the  names  of  the 
individuals  composing  the  partnerships,  both  plaintiff  and 
defendant.  The  several  plaintiffs,  as  partners,  under  their 
firm  name,  claim  of  the  several  defendants,  as  partners,  under 
their  firm  name,  the  amount  of  a  bill  of  exchange  made  by  the 
defendant  partnership,  and  indorsed  to  the  plaintiffs.  The 
garnishment  served  on  the  garnishees  calls  on  them  to  answer, 
whether  they  are  indebted  to,  or  have  any  of  the  effects  of, 
the  said  defendants,  or  either  of  them,  &c.  The  garnishees 
answered,  that  they  were  under  no  liability  to  the  defendant 
partnership,  except  that  they  had  a  chose  in  action  against  a 
certain  railroad  company,  to  collect  for  them  ;  but  they  had 
$2,400.00  belonging  to  one  of  the  firm,  as  his  separate  indi- 
vidual property.    Upon  this  evidence,  the  court  discharged  them. 

The  obligation  upon  which  the  defendant  partnership  was 
sued,  was  a  promise  in  writing  by  them,  and  they  are  liable 
upon  it  severally  as  well  as  jointly.  R.  C.  §  2539.  All  of 
the  defendants  were  named,  were  sued  on  their  joint  liability, 
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and  served  with  sufficient  process.  R.  C.  §  2538.  Upon 
judgment  rendered  against  them,  the  individual  property  of 
any  one  of  them  would  be  subject  to  execution.  When  this  is 
the  case,  such  property  in  the  hands  of  a  garnishee  may  be 
subjected.  Moby  v.  Labuzan,  21  Ala.  60 ;  Grodden  v.  Pier  son, 
42  Ala.  370 ;  Loekett  v.  Child,  11  Ala.  640 ;  Waldron,  Isley  £ 
Co.  v.  Simmons,  28  Ala.  629.  The  money  of  Grant  Wilkins 
was  subject  to  the  garnishment.  The  chose  in  action  is  not. 
Jones  v.  Norris,  2  Ala.  526 ;  Marston  v.  Carr,  16  Ala.  325. 
The  judgment  is  reversed,  and  the  cause  remanded. 


Millsap  et  al.  v.  Stanley. 

Bill  in  Equity  for  Recovery  of  Legacy. 

1.  Summons  and  severance.  —  Where  there  is  a  summons  and  severance  on 
appeal,  the  parties  who  assign  errors  will  be  treated  as  the  only  appellants,  and 
will  not  be  heard  to  complain  of  errors  which  are  only  prejudicial  to  the  parties  who 
refuse  to  join  in  the  assignment. 

2.  When  legatee  may  come  into  equity. — A  legatee  may  file  a  bill  in  equity  for 
the  recovery  of  his  legacy,  whether  the  executor  has  assented  thereto  or  not, 
although  he  might  also  enforce  its  payment,  after  the  executor  has  assented,  by 
proceedings  in  the  probate  court. 

3.  Parties  to  bill. —  When  a  bill  is  filed  by  one  of  several  legatees,  to  recover  his 
share  of  a  pecuniary  legacy  in  the  hands  of  the  executor,  himself  and  the  executor 
are  the  only  necessary  parties  to  the  bill;  but  the  joinder  of  all  the  other  legatees 
interested  in  the  fund,  and  the  personal  representatives  of  those  who  have  died, 
does  not  make  the  bill  multifarious,  or  demurrable  for  misjoinder. 

4.  Same.  —  One  of  the  two  co-sureties  on  an  executor's  official  bond,  who  is 
alleged  to  be  a  discharged  bankrupt  and  insolvent,  is  not  a  necessary  party  to  a 
bill  for  the  recovery  of  a  legacy,  filed  against  the  executor  and  the  other  surety. 

5.  Statute  of  limitations.  —  The  statute  which  allows  a  bill  in  chancery  to  be 
filed,  for  the  correction  of  errors  in  a  settlement  made  by  the  probate  court,  within 
two  years  after  the  rendition  of  the  decree  (Rev.  Code,  §  2274),  does  not  apply  to 
a  bill  filed  by  a  legatee  against  an  executor,  asking  for  an  account  and  the  recov- 
ery of  a  legacy,  and  seeking  to  set  aside,  as  void,  settlements  made  by  the  probate 
court  during  the  late  war,  which,  under  the  decisions  of  this  court,  are  not  conclu- 
sive, but  are  to  be  treated  as  foreign  judgments  only. 

Appeal  from  the  Chancery  Court  of  Barbour. 
Heard  before  the  Hon.  B.  B.  McCraw. 

D.  M.  Seals,  Wood  &  Roquemore,  and  John  A.  Fos- 
ter, for  appellants. 

Stone  &  Clopton,  contra.  ^ 

PETERS,  C.  J.  —  This  is  a  suit  in  equity.  It  was  com- 
menced on  September  23,  1869,  by  Sarah  W.  Stanley  as  com- 
plainant, against  Templeton  C.  Millsap  and  Elizabeth  T. 
Stanley  as  executor  and  executrix  of  the  will  of  Lewis  Stanley, 
deceased,  and  Templeton  C.  Millsap  as  administrator  of  the 
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estate  of  John  W.  Stanley  deceased,  and  John  W.  Clark, 
Whitfield  Clark,  Elizabeth  T.  Stanley,  and  Parmeneus  B. 
Stanley,  as  defendants.  The  cause  was  submitted  in  the  court 
below  on  the  "  bill,  exhibits,  answers,  decrees  pro  confesso, 
and  proofs." 

The  bill  shows  that  said  Lewis  Stanley  died  in  said  county 
of  Barbour  in  this  State,  in  the  year  1855,  leaving  a  will,  by 
which  he  disposed  of  his  estate,  real  and  personal.  This  will 
was  duly  proven,  and  admitted  to  record,  in  the  probate  court 
of  said  county  of  Barbour ;  and  letters  testamentary  were 
thereupon  duly  issued  to  said  Templeton  C.  Millsap  as  execu- 
tor, and  to  said  Elizabeth  T.  Stanley  as  executrix  of  said  will, 
on  October  26,  1855  ;  and  they  gave  bond  as  such,  and  under- 
took the  administration  of  the  estate  of  said  testator  under  said 
will.  John  W.  Clark,  Whitfield  Clark,  and  one  William  Ivey 
were  the  sureties  on  said  bond  of  said  executor  and  executrix. 
The  will  is  made  an  exhibit  to  the  bill ;  and  it  appears  from 
its  recitals,  that  said  testator  "  gave  and  bequeathed,  after 
payment  of  his  debts,"  to  his  wife,  said  "  Elizabeth  T.  Stanley, 
and  her  three  children,  John  W.  Stanley,  Parmeneus  B.  Stan- 
ley, and  Sarah  W.  Stanley,"  then  a  minor,  who  is  this  com- 
plainant, "  certain  lands  and  appurtenances,"  and  also  certain 
personal  property,  all  of  which  is  described  in  said  will ;  said 
property  "to  be  used  for  the  support"  of  said  legatees,  and 
"  the  education  said  children  ;  "  and  when  said  Sarah  W.  Stan- 
ley "  became  eighteen  years  of  age,  the  whole  to  be  sold  and 
divided  between  said  Elizabeth  T.  Stanley  and  her  three 
children  "  aforesaid  ;  and  the  residue  of  the  testator's  estate  is 
then  given  to  his  certain  other  children,  who  are  named  in  the 
will. 

The  bill  further  shows,  that  the  said  representatives  of  said 
testator  returned  into  said  probate  court  an  inventory  of  his 
estate,  and  sold,  under  proper  oi'der  therefor,  all  the  real  and 
personal  estate  of  said  testator  (except  that  given  to  said  Eliz- 
abeth J.  Stanley  and  her  said  three  children),  which  brought 
the  sum  of  $3,517,  due  in  twelve  months  from  January  2, 1856. 
It  further  appears  that,  in  the  said  administration  of  said  tes- 
tator's estate,  said  representatives  made  final  settlement  and 
distribution  of  that  portion  thereof  given  to  said  residuary  leg- 
atees, in  October,  1858,  by  order  of  said  court  of  probate  ;  and 
they  then  had  in  their  hands,  for  distribution  among  said  resid- 
uary legatees,  the  sum  of  $3,000.20,  which  was  distributed,  and 
said  legatees  last  said  were  paid  in  full ;  but  no  final  settlement 
was  then  made  of  that  portion  of  said  testator's  estate  given  to 
said  Elizabeth  and  her  said  three  children.  After  this,  on 
December  18,  1861,  said  representatives  filed  their  petition  in 
said  court  of  probate,  asking  an  order  for  the  sale  of  the  slaves, 
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Martha,  Mary,  Jack,  and  Dick  (called  Richard  in  the  will)  ;  and 
on  the  same  day  last  above  said,  an  order  was  granted  by  said 
court  of  probate  to  sell  said  slaves  for  distribution  among  the 
"  heirs  "  of  said  testator,  in  conformity  to  the  provisions  of  said 
will.  On  December  20, 1861,  said  representatives  filed  another 
petition  in  said  court,  alleging  therein  that  said  testator's  estate 
was  in  "  debt,  at  least  about  $2,000.00,  and  that  said  debt  could 
not  be  paid  at  maturity  without  the  sale  of  a  part  of  decedent's 
property,"  and  praying  for  an  order  to  sell  the  slaves  Tom  and 
Henry,  children  of  said  woman  Martha,  and  born  after  the  pro- 
bate of  said  will,  and  also  girl  Elvira,  purchased  by  said  repre- 
sentatives of  said  testator  with  the  proceeds  of  the  estate  given 
to  said  Elizabeth  and  her  said  three  children.  The  slaves  Mar- 
tha, Mary,  Jack,  and  Dick,  last  above  said,  constituted  a  part  of 
the  property  given  to  said  Elizabeth  and  her  said  three  children 
by  said  will.  On  this  last  named  petition,  it  seems,  there  was 
an  order  granted  by  said  probate  court,  in  1862,  for  a  sale  of 
said  slaves  ;  and  they  were  sold  under  said  order,  on  February 
3,  1863,  for  the  sum  of  $6,287.00,  on  a  credit  of  twelve 
months.  The  bill  charges  that  this  sale  was  void,  and  that  the 
debts  mentioned  were  a  charge  on  the  residuum  of  said  estate, 
and  not  on  the  special  legacies,  until  the  residue  was  exhausted ; 
and  that  such  residue  was  more  than  sufficient  to  pay  said 
debts.  It  is  also  charged  that  said  debts  had  been  contracted 
by  said  representatives  without  authority  ;  and  that  the  order 
for  the  sale  of  Henry,  Tom,  and  Elvira  was  obtained  by  com- 
mitting a  fraud  on  the  court ;  that  the  order  for  the  sale  was 
void,  and  the  sale  a  conversion  of  the  property  thus  sold ;  and 
that  said  Millsap,  the  executor,  became  the  purchaser  at  said 
sale,  of  slaves  Martha,  Henry,  Tom,  Mary,  and  Dick  or  Rich- 
ard. 

It  is  alleged,  also,  that  under  authority  of  some  proceeding  in 
the  chancery  court  of  Barbour  county  aforesaid,  the  land  de- 
vised to  Mrs.  Stanley  and  her  said  three  children  was  sold ;  but 
it  is  not  stated  when  or  why  this  was  done.  The  sum  thus  real- 
ized for  said  land  was  $1,438.50.  It  likewise  appears,  that  said 
representatives,  on  August  5,  1857,  submitted  to  said  probate 
court  what  purports  to  be  a  return  of  the  cotton  crops,  and  ex- 
penditures for  and  on  account  of  the  said  Elizabeth  Stanley, 
Parmenius  B.  Stanley,  and  complainant,  during  the  years  1855 
and  1856,  in  which  return  the  reported  net  proceeds  of  said 
cotton  crops  are  put  down  at  $1,282.72,  principal  and  interest. 
This  seems  to  have  been  treated  as  an  annual  settlement,  by 
which  it  was  shown  that  there  was  a  balance  in  the  hands  of 
said  representatives  of  $911.62.  It  further  appears,  that  there 
was  another  attempt  at  an  annual  settlement  of  said  estate  in 
said  probate  court,  on    October  14,  1861,  when  there  was  a 
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balance  shown  to  be  due  said  representatives,  to  the  amount  of 
$1,489.94,  which  latter  proceeding  is  charged  in  the  bill  to  be 
void.  It  is  further  charged  that  there  are  sundry  errors  and 
mistakes  in  this  latter  settlement,  which  are  specified  in  the 
bill,  and  amount  to  the  sum  of  $1,200.12  in  the  aggregate,  in 
favor  of  said  representatives.  The  bill  then  shows,  that  said 
representatives  made  what  purports  to  have  been  intended  as  a 
final  settlement  of  their  said  executorship  of  said  testator's 
estate,  in  said  probate  court,  on  November  9,  1863 ;  but  the 
bill  alleges  that  this  pretended  final  settlement  was  void,  and 
that  complainant,  who  was  a  minor,  was  not  represented  in 
said  proceeding  by  any  guardian  ad  litem  ;  that  no  distribution 
of  said  estate  was  then  made,  and  said  representatives  were 
not  discharged,  but  continued  to  act  as  such  for  many  years 
afterwards.  It  is  also  stated  that  said  representatives  "  failed 
to  return  or  account  for  about  seventeen  bales  of  cotton,  and 
several  hundred  bushels  of  corn,  worth  about  $2,000.00,  and 
also  the  hire  of  said  slaves  for  several  years  for  which  they 
were  liable  to  account,  and  with  which  they  should  have  been 
charged  on  final  settlement  of  said  estate." 

Complainant  became  of  the  age  of  eighteen  years  on  January 
19,  1862,  and  of  the  age  of  twenty-one  years  on  January  19, 
1865.  Said  John  W.  Stanley  died  before  the  filing  of  the  bill, 
and  said  Millsap  is  the  administrator  of  his  estate.  It  is  also 
averred,  that  complainant,  John  W.  Stanley,  deceased,  and 
Parmenius  B.  Stanley,  are  the  three  children  of  said  Elizabeth 
Stanley,  named  as  legatees  in  the  said  will  of  said  testator. 
It  is  further  shown,  that  on  June  15,  1864,  said  representatives 
filed  in  said  probate  court  $1,500.00  in  Confederate  States  bills, 
which  had  been  funded  in  Confederate  bonds,  as  belonging  to 
the  heirs  of  said  estate,  and  thereupon  asked  said  court  for  an 
order  ratifying  said  investment ;  and  an  order  was  made  on  the 
same  day  by  said  court,  that  said  representatives  **  be  allowed 
to  invest  money  of  said  estate  in  Confederate  bonds."  Said 
representatives  claim  credit  for  this  investment ;  but  the  bill 
charges  that  it  is  illegal  and  void.  It  is  also  averred  "  that 
said  estate  is  ready  for  final  settlement  and  distribution,  and 
should  be  divided  among  the  persons  entitled  to  the  same,  in 
accordance  with  the  provisions  of  said  will ; "  and  that  the  resid- 
uary legatees  under  said  will  have  no  interest  in  that  portion  of 
said  estate  which  remains  unsettled.  It  is  also  shown  that  said 
William  Ivey  is  insolvent,  and  a  discharged  bankrupt  under 
the  laws  of  the  United  States.  The  prayer  of  the  bill  is  for 
general  relief,  and  for  an  account  and  final  settlement  and  di- 
vision of  said  estate  under  the  provisions  of  said  will,  and  that 
said  representatives  pay  complainant  what  is  yet  due  her  as  her 
legacy.     A  copy  of  the  proceedings  in  said  probate  court,  as 
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they  appear  of  record  in  that  court,  are  made  an  exhibit  to 
said  bill  as  a  part  thereof,  and  so  is  a  copy  of  said  will. 

Only  Millsap,  as  executor  of  said  Lewis  Stanley,  deceased,  and 
Whitfield  Clark,  answer  the  bill.  Decrees  pro  eonfesso  are  taken 
against  Mrs.  Stanley,  Parmenius  B.  Stanley,  and  Millsap,  as  ad- 
ministrator of  the  estate  of  John  W.  Stanley,  deceased.  These 
decrees  are  not  entered  in  full,  but  in  the  words  following :  "  On 
motion  of  complainant,  decree  pro  confesso  is  granted  against 
Elizabeth  Stanley  and  Parmenius  B.  Stanley,  defendants."  A 
decree  in  similar  form  is  entered  against  Millsap,  as  administrator 
of  the  estate  of  John  W.  Stanley,  deceased.  No  notice  is  taken 
of  John  W.  Clark,  who  seems  to  have  been  dead  when  the  bill 
was  filed.  The  answers  of  Millsap  and  Clark  substantially  ad- 
mit the  proceeding  in  said  probate  court,  as  alleged  in  the  bill, 
and  the  other  facts  stated  in  the  bill  as  to  the  right  of  the  com- 
plainant, except  the  charges  of  fraud  and  invalidity  of  the  said 
proceedings  in  said  probate  court,  and  set  up  the  statute  of 
limitations  in  bar  of  the  correction  of  the  errors  in  the  settle- 
ment in  the  said  court  of  probate  ;  and  insist  that  these  pro- 
ceedings are  valid,  and  discharge  the  executor  and  executrix 
from  further  accounting.  They  also  demur  to  the  bill  for 
want  of  equity,  and  for  mis-joinder  and  non-joinder  of  par- 
ties. 

The  chancellor  decreed,  that  complainant  was  entitled  to  re- 
lief, and  ordered  a  reference  to  the  register  to  take  and  state  an 
account,  and  report  in  the  usual  form,  between  the  complain- 
ant and  representatives  aforesaid.  No  notice  is  taken  of  the 
demurrers.  The  errors  assigned  in  this  court  are,  the  overrul- 
ing of  the  demurrers',  and  the  decree  of  reference,  and  the  fail- 
ure of  the  chancellor  to  dismiss  the  bill.  The  appeal  is  taken 
by  Millsap  and  Whitfield  Clark,  in  the  names  of  all  the  defend- 
ants ;  but  only  Millsap  and  Clark  insist  on  the  assignment  of 
errors. 

1.  Only  Millsap  and  Whitfield  Clark  have  appeared  in  this 
court,  and  assigned  errors.  The  other  defendants  in  the  court 
below,  in  whose  names  the  appeal  is  taken,  have  been  sum- 
moned, but  they  refuse  to  unite  in  the  assignment  of  errors. 
They  are,  therefore,  severed,  and  are  no  longer  to  be  considered 
parties  to  the  appeal,  and  the  cause  in  this  court  will  proceed 
in  the  names  of  Millsap  and  Clark  alone.  Only  such  errors  as 
affect  them  injuriously  will  be  considered.  For  the  purposes  of 
the  present  case  in  this  court,  they  will  be  treated  as  the  only 
appellants,  who  complain  of  the  judgment  below. 

2.  I  have  set  out  the  contents  of  the  bill  in  this  case  at  con- 
siderable length,  because  it  seems  to  have  been  drawn  with  so 
little  regard  to  technical  rules,  that  all  the  facts  relied  upon  are 
necessary  to  show  its  real  character.     It  is  a  bill  to  enforce  the 
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payment  of  a  legacy.  The  complainant  is  a  legatee,  and 
claims  only  as  such.  She  claims  a  distributive  interest  in  a 
joint  estate,  given  to  herself  and  others  by  her  father's  will, 
and  not  otherwise.  The  facts  set  out  in  the  bill  show  this  be- 
yond all  question.  In  such  a  case,  in  this  State,  a  court  of 
chancery  will  take  jurisdiction,  notwithstanding  the  same  right 
may  be  enforced  in  the  probate  court  upon  the  petition  of  the 
legatee.  Rev.  Code,  §  2098.  The  will  directs  that,  after 
the  complainant  became  of  the  age  of  eighteen  years,  which 
occurred  on  January  19,  1862,  the  whole  property  given  to  the 
legatee  named,  which  then  remained,  should  "  be  sold  and  di- 
vided." This  would  necessarily  convert  the  legacies  into 
money  demands.  In  such  case,  it  seems  the  settled  law,  that, 
"  whether  a  pecuniary  legacy  is  recoverable  at  law  or  not, 
after  the  assent  thereto  by  the  executor,  it  is  very  certain  that 
courts  of  equity  now  exercise  a  concurrent  jurisdiction  with  all 
other  courts  in  cases  of  legacies,  whether  the  executor  has  as- 
sented thereto  or  not."  1  Story's  Eq.  §§  593  et  seq. ;  2  Story's 
Eq.  §  1067;  18  Ala.  348;  Childress  v.  Childress,  47  Ala. 
556.  The  prayer  of  the  bill  is  for  general  relief,  and  that 
the  representatives  of  the  testator  pay  the  complainant  what  is 
yet  due  her  of  her  legacy.  The  statement  of  facts  in  the  bill, 
and  the  relief  asked,  make  this  a  bill  for  payment  of  a  legacy. 
Rev.  Code,  §  3327  ;  Story's  Ch.  PL  §  41,  and  notes ;  and  cases 
supra.  There  is,  then,  no  merit  in  the  objection  that  the 
bill  is  without  equity  ;  and  there  was  no  error  in  disregard- 
's {t- 

3.  The  court  of  chancery,  having  rightly  taken  jurisdiction 

for  one  purpose,  will  exercise  that  jurisdiction  to  the  extent 
that  shall  do  complete  justice  to  all  parties  having  any  right  to 
be  heard.  29  Ala.  397  ;  31  Ala.  274.  The  only  necessary 
parties  in  such  a  suit,  who  are  indispensable,  are  the  legatee, 
who  demands  the  legacy  under  the  testator's  will,  and  the  rep- 
resentatives of  the  testator,  who  have  received  the  legatee's 
share  and  distributive  interest,  and  withhold  and  refuse,  or  fail 
on  demand,  to  pay  it  over,  after  the  legatee  becomes  entitled 
to  receive  it.  These  are  the  parties  in  whose  absence  no  de- 
cree can  be  rendered  respecting  the  subject-matter  of  the  liti- 
gation. Story's  Eq.  PL  §§  136,  72.  But,  in  this  case,  all 
the  legatees  were  before  the  court.  They  were  parties  inter- 
ested in  the  subject-matter,  but  not  in  the  object  of  the  suit. 
Calv.  on  Parties,  5,  6,  10,  11.  The  administrator  of  John 
W.  Stanley,  deceased,  was  a  proper  party  defendant  in  the 
court  below,  as  he  succeeded  to  all  the  rights  and  credits  of  the 
deceased,  and  to  the  possession  and  control  of  his  real  estate, 
for  the  payment  of  his  debts  and  distribution  of  the  residue. 
Rev.  Code,  §§  2060,  2047,  2079  ;  10  Ala.  493  ;  also,  41  Ala. 
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292 ;  24  Ala.  122  ;  10  Ala.  60  ;  Rev.  Code,  §  2216.  The 
objection  of  multifariousness  on  this  ground  was  properly  dis- 
regarded. 

There  is  no  decree  against  the  parties  against  whom  the 
irregular  decrees  pro  confesso  were  entered,  except  Mrs.  Stan- 
ley, and  she  does  not  complain.  This,  then,  is  not  a  ground  of 
error  in  favor  of  the  appellants.  It  does  not  injure  them,  and 
they  have  no  right  to  complain  of  it.  As  to  these  appellants, 
it  is  error  without  injury,  if  error  at  all. 

The  second  assignment  of  error  is,  that  "  The  court  erred  in 
rendering  judgment  against  John  W.  Clark,  when  the  record 
shows  that  he  was  not  served."  There  is  no  decree  against 
John  W.  Clark,  who  was  probably  dead  when  the  bill  was 
filed.     This  assignment,  then,  is  not  sustained  by  the  record. 

4.  Ivey  is  a  co-surety  with  Whit.  Clark  on  the  executor's 
bond.  The  bill  shows  that  he  was  insolvent,  and  a  discharged 
bankrupt.  He  was  not  an  indispensable  defendant  to  the  bill. 
The  cause  could  have  proceeded  without  him.  His  presence  in 
court  would  have  added  to  the  costs  of  the  complainant,  with- 
out benefit  to  the  defendants.  The  non-joinder  of  such  a  de- 
fendant is  not  error.  Bumpas  v.  Webb,  4  Port.  65,  and  author- 
ities supra. 

The  joining  of  the  administrator  of  John  W.  Stanley,  de- 
ceased, who  was  one  of  the  legatees,  does  not  make  the  bill 
multifarious.     This  was  admissible,  as  above  shown. 

The  fifth  assignment  of  error  is  but  a  repetition  of  the 
fourth  ;  and  for  like  reasons  it  is  untenable.  Millsap  alone,  as 
the  administrator  of  the  estate  of  John  W.  Stanley,  deceased, 
who  was  a  legatee,  was  made  a  party  defendant  to  the  bill,  and 
not  his  sureties.     This  was  proper. 

5.  The  bill  in  this  case  is  not  so  much  a  proceeding  for  the 
correction  of  mistakes,  committed  in  a  settlement  of  the  estate 
of  the  testator  in  the  court  of  probate,  as  it  is  to  enforce  the 
payment  of  a  legacy.  The  statute  of  limitations  applicable  to 
such  a  suit  in  chancery,  to  correct  errors  of  the  probate  court, 
does  not  apply  in  this  case.  The  decrees  of  the  courts  of  the 
rebel  government  of  this  State,  during  the  late  war,  are  to  be 
treated  as  foreign  judgments.  Martin  v.  Hewitt,  44  Ala. 
418.  They  are  not  final  and  conclusive.  They  are  open  to 
correction.  Moseley  v.  Tuthill,  45  Ala.  621.  The  court  be- 
low has  jurisdiction  in  this  case  as  presented  by  the  plead- 
ings, and  it  has  been  thus  far  properly  administered.  1  Brick- 
ell's  Dig.  p.  647,  §§  121,  122,  and  cases  supra. 

There  is  no  error  in  the  record  as  presented  by  the  assign- 
ment of  errors.  The  judgment  of  the  court  below  is  conse- 
quently affirmed,  at  the  costs  of  the  appellants,  Millsap  and 
Clark,  who  alone  pi*osecute  the  appeal  in  this  court. 
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Clark  v.  Moses. 

Action  on  Promissory  Note,  by  Assignee  against  Maker. 

\.  Sufficiency  of  complaint,  in  averment  of  plaintiff's  ownership  of  note.  —  "  Which 
said  note  is  now  the  property  of  plaintiff,"  is  a  sufficient  averment  of  the  plain- 
tiff's ownership  of  the  note  sued  on,  in  an  action  by  an  assignee  against  the 
maker. 

2.  Note  payable  at  particular  place  ;  variance.  —  Where  the  promissory  note  sued 
on  is  described  in  the  complaint  is  payable  generally,  while  that  offered  in  evidence 
is  payable  at  a  bank,  or  other  specified  place,  the  variance  is  immaterial,  as  the 
legal  effect  of  the  note  is  the  same  in  both  cases. 

3.  Transfer  of  note  by  executor.  —  A  promissory  note,  payable  to  executors,  and 
given  for  the  price  of  property  sold  by  them  under  an  order  of  the  probate  court, 
may  be  transferred  by  them  to  a  distributee,  in  payment  pro  tanto  of  his  distribu- 
tive share;  and  such  transfer  passes  a  title  to  the  distributee,  on  which  he  may 
maintain  an  action  against  the  maker,  or  successfully  defend  an  action  by  an  ad- 
ministrator de  bonis  non. 

Appeal  from  the  Circuit  Court  of  Barbour. 
Tried  before  the  Hon.  J.  McCalEb  Wiley. 

Seals  &  Wood,  for  appellant. 

McKleroy  &  Ptjgh,  contra. 

B.  F.  SAFFOLD,  J. —  The  suit  is  assumpsit  by  the  ap- 
pellee against  the  appellant.  The  complaint  claims  the  prin- 
cipal and  interest  of  a  promissory  note  made  by  the  defendant, 
payable  to  John  Gill  Shorter  and  Alpheus  Baker,  executors 
of  the  last  will  and  testament  of  Milton  A.  Browder,  deceased, 
or  bearer,  twelve  months  after  the  date  thereof ;  "  which  said 
note  is  now  the  property  of  plaintiff,"  &c.  To  this  complaint 
it  was  objected  by  demurrer,  that  the  plaintiff's  ownership  of 
the  note  was  not  sufficiently  averred  by  a  statement  of  facts 
showing  that  the  title  thereto  of  Browder's  estate  had  passed 
to  him.  The  demurrer  was  overruled.  The  averment  that 
the  note  was  the  property  of  the  plaintiff,  put  in  issue  any 
manner  in  which  he  might  lawfully  have  acquired  it  as  trans- 
feree. The  objection  attacks  his  right  or  title  as  such,  and 
was  properly  overruled.  Browder  v.  Gaston,  30  Ala.  677 ; 
Douglass  v.  Beasly,  40  Ala.  142. 

2.  The  plaintiff  offered  in  evidence  a  promissory  note  cor-  • 
responding  with  that  described  in  his  complaint,  except  that  it 
was  payable  "  at  the  Eastern  Bank  of  Alabama."  An  objec- 
tion to  this  evidence,  on  account  of  variance,  was  overruled. 
There  is  no  variance,  when  the  contract  offered  in  evidence  is 
stated  in  the  complaint  according  to  its  legal  effect.  1  Chit. 
Plead.  305.  The  maker  of  a  promissory  note,  payable  at  a 
banking  house,  is  not  discharged,  if  the  holder  omits  to  present 
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it  there  at  maturity,  though  he  sustains  damages  by  such  neg- 
lect, unless  it  is  made  payable  "  there  only,"  or  "  not  other- 
wise, or  elsewhere."  Chitty  on  Bills,  354.  No  avennent  of 
demand  at  the  place  is  necessary.  Montgomery  v.  Elliott,  6 
Ala.  701.  All  of  the  authorities  cited,  to  show  that  there  is  a 
variance  when  the  place  of  payment  is  not  averred,  are  cases 
between  parties  whose  rights  were  affected  by  presentment  and 
notice.  Judge  Story  says  :  "  The  received  doctrine  in  Amer- 
ica seems  to  be  this,  that  as  to  the  acceptor  of  a  bill  of  ex- 
change, and  the  maker  of  a  promissory  note,  payable  at  a 
bank,  or  other  specified  place,  no  presentment  or  demand  of 
payment  need  be  made  at  the  specified  place,  on  the  day  when 
the  bill  or  note  becomes  due,  or  afterwards,  in  order  to  main- 
tain a  suit  against  the  acceptor  or  maker ;  and  of  course,  there 
need  be  no  averment  in  the  declaration,  in  any  suit  brought 
thereon,  or  any  proof  at  the  trial,  of  any  such  presentment  or 
demand.  But  the  omission  or  neglect  is  a  matter  of  defence 
on  the  part  of  the  acceptor  or  maker.  If  the  acceptor  or 
maker  had  funds  at  the  appointed  place,  at  the  time,  to  pay 
the  bill  or  note,  and  it  was  not  duly  presented,  he  will,  in  the 
suit,  be  exonerated ;  not,  indeed,  from  the  payment  of  the 
principal  sum,  but  from  the  payment  of  all  damages  and  costs 
in  that  suit.  If,  by  such  omission  or  neglect  of  presentment 
and  demand,  he  has  sustained  any  loss  or  injury,  as  if  the  bill 
or  note  were  payable  at  a  bank,  and  the  acceptor  or  maker  had 
funds  there  at  the  time,  which  have  been  lost  by  the  failure  of 
the  bank,  then,  and  in  such  case,  the  acceptor  or  maker  will  be 
exonerated  from  liability,  to  the  extent  of  the  loss  or  injury  so 
sustained."  Story  on  Prom.  Notes,  §  228 ;  Chitty  on  Bills, 
408,  and  n.  3  ;  Smith  &  March  v.  Paul,  8  Port.  503.  The 
essence  of  this  doctrine  is  not  any  peculiarity  of  commercial 
paper,  but  a  breach  of  the  contract  on  the  part  of  the  plain- 
tiff, in  not  demanding  payment  at  the  time  and  place  specified, 
and  recoupment  by  the  defendant.  An  averment  of  the  place 
of  payment  is  only  material  as  it  affects  the  defence.  As  the 
non-presentation  at  the  place,  or  at  the  time,  is  only  available 
to  the  maker  or  acceptor  in  case  of  damage,  which  he  must 
plead  and  prove,  the  legal  effect  of  the  instrument  is  stated 
without  averment  of  the  place  of  payment. 

3.  The  note  came  to  the  plaintiff  by  transfer  from  A.  J. 
Wilson,  executor  of  Mrs.  Browder,  to  whom  it  was  paid  by 
the  payees,  the  executors  of  M.  A.  Browder,  as  so  much  of  her 
distributive  share  of  her  husband's  estate.  Mrs.  Browder's 
estate  has  been  finally  settled,  but  M.  A.  Browder's  has  not 
been,  though  partial  settlements  have  been  made  of  it,  in 
which  this  note  was  charged  against  his  executors  as  assets 
administered.      Neither  of   the   transfers   was   made   by  any 
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order  of  the  probate  court.  The  note  was  given  for  property 
of  the  estate  of  M.  A.  Browder,  sold  by  the  executors  under 
order  of  the  court.  The  defendant  contends,  that  the  trans- 
fers did  not  pass  the  title  out  of  Browder's  estate,  and,  con- 
sequently, he  is  liable  to  that  estate  still. 

In  Moses  v.  Clark,  46  'Ala.  229  (the  same  case),  we  held 
that  he  would  not  be  liable  again.  It  is  not  difficult  to  fortify 
that  decision.  In  WoolforW  s  Adrn'r  v.  Sullivan,  23  Ala.  548, 
it  was  held  that  an  administrator  had  power  to  compromise,  or 
settle  without  suit,  the  choses  in  action  belonging  to  the  estate. 
This  authority  is  not  withdrawn  by  R.  C.  §§  2130,  2131,  pro- 
viding for  the  compromise  of  bad  or  doubtful  debts,  and  di- 
recting the  manner  in  which  it  should  be  done.  R.  C.  §  2132 
shows  the  extensive  character  of  the  compromise  intended, 
going  to  the  receipt  of  lands,  or  any  other  description  of  prop- 
erty, in  exchange  for  the  debts.  This  legislation  referred  alone 
to  the  entanglements  and  disasters  of  the  war,  inasmuch  as  it 
was  made  inapplicable  to  debts  accruing  since  the  1st  of  May, 
1865.  It  cannot  be  held  that  an  administrator  must  be 
charged  with  the  credits  of  the  estate  in  full,  unless  he  shows 
a  judgment  against  the  debtor,  and  an  execution  returned  par- 
tially satisfied,  or  no  property  found,  or  an  order  from  the 
probate  court  to  compromise.  If  not,  then  a  qualified  right 
to  compromise  or  settle  a  chose  in  action,  both  before  and  after 
suit  commenced,  must  be  allowed ;  otherwise,  a  most  useless 
accumulation  of  costs  might  consume  a  small  estate.  The 
same  showing  which  would  obtain  an  order  for  a  compromise, 
ought  undoubtedly  to  give  him  credit  for  it  on  settlement. 

But,  except  in  the  cases  to  which  the  sections  above  referred 
to  apply,  the  probate  court  has  no  authority  over  the  choses  in 
action,  unless  it  be  to  order  a  sale  of  them  as  property.  The 
property  which  the  court  is  authorized  to  order  sold,  is  that 
which  the  intestate  had ;  and  it  does  not  include  his  choses  in 
action,  except  on  distribution,  when  they  cannot  be  equitably 
divided.  R.  C.  §  2126.  The  sale  may  be  for  cash,  or  on 
credit.  If  the  latter,  a  note  must  be  taken  for  the  purchase 
money.  If  this  note  is  again  to  be  regarded  as'  property, 
subject  to  another  order  of  sale,  there  is  an  interminable  cir- 
cle. It  is,  therefore,  not  property  subject  to  such  sale,  but 
partakes  so  much  of  the  nature  of  money,  that  it  may  be  dis- 
posed of  by  the  administrator  as  such,  with  like  accountability 
for  the  manner  in  which  it  is  done.  It  will  not  be  contended 
that  money  paid  out  by  the  administrator  can  be  reclaimed  by 
the  title  of  the  estate  to  it.  Neither  can  the  note,  especially 
when  payable  to  the  administrator,  for  property  sold  by  him 
under  order  of  court.  The  property  thus  sold  is  so  far  ad- 
ministered.    The  reception  of  the  purchase  note  or  money  is 
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another  step  in  the  process ;  and  when  either  the  note  or  the 
money  is  given  at  its  full  value,  in  satisfaction  of  a  just  debt, 
or  other  demand  against  the  estate,  the  administration  of  that 
property  is  complete.  Of  course,  when  an  administrator's  func- 
tions cease,  by  his  resignation  or  removal,  and  another  is  ap- 
pointed, he  has  no  claim  to  perform  them.  This  is  the  analy- 
sis of  the  authorities  cited,  that  an  administrator  de  bonis  non 
must  collect  a  note  given  by  his  predecessor,  but  has  nothing 
to  do  with  such  assets  as  have  been  administered. 

The  judgment  is  affirmed. 


Thompson's  Executors  v.  Russey. 

Action    by   Vendor  against  Purchaser,  on    Common  Counts,  and  for 
Breach  of  Special  Contract. 

Construction  of  written  contract  for  sale  of  horses,  as  to  offer  to  return  by  purchaser 
on  discovery  of  unsoundness.  —  Under  a  written  contract  for  the  sale  of  two  horses, 
which  is  signed  by  both  the  vendor  and  the  purchaser,  and  states  that  "  the  latter 
has  this  day  bought  a  pair  of  bay  horses,  conditionally,  for  the  sum  of  $500, — 
$300  to  be  paid  down  in  cash,  and  the  other  $200  when  the  purchaser  is  satisfied 
the  horses  are  sound ;  "  the  purchaser  is  not  bound  to  pay  the  $200,  if  one  of  the 
horses  was  unsound  at  the  time  of  the  sale,  nor  to  notify  the  vendor  of  the  discov- 
ery of  the  unsoundness,  nor  to  offer  to  return  the  horses,  or  to  rescind  the  contract 
in  part  or  in  whole. 

Appeal  from  the  Circuit  Court  of  Macon. 

Tried  before  the  Hon.  L.  B.  Strange. 

This  action  was  brought  by  Benjamin  F.  Russey,  against 
Jesse  Thompson,  and  was  commenced  on  the  7th  day  of  Feb- 
ruary, 1868.  The  defendant  died  pending  the  suit,  and  the 
action  was  thereupon  revived  against  his  executors.  The  com- 
plaint contained  all  the  common  counts,  and  a  special  count  for 
the  breach  of  a  written  contract,  which  was  set  out,  in  these 
words :  — 

"  La  Place,  Alabama,  September  6,  1861.  According  to  an 
agreement  between  the  parties,  B.  F.  Russey  and  Jesse  Thomp- 
son, the  latter  has  this  day  bought  a  pair  of  bay  horses,  con- 
ditionally, for  the  sum  of  five  hundred  dollars ;  three  hundred 
dollars  to  be  paid  down  in  cash,  and  the  other  two  hundred 
dollars  when  the  purchaser  is  satisfied  the  horses  are  sound. 

/c.       , .  "  B.  F.  Russey. 

Cbignea.;  M  jEggE  Thompson.» 

The  special  count  alleged,  as  a  breach  of  this  contract,  that 
the  defendant  was  satisfied  before  the  commencement  of  the 
suit  that  the  horses  were  sound,  and  nevertheless  failed  and  re- 
fused to  pay  the  two  hundred  dollars.  The  only  plea  was 
"the  general  issue,  with  leave  to  insist  upon  any  special  matter 
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as  if  specially  pleaded  ; "  and  issue  was  joined  on  this  plea. 
On  the  trial,  as  the  bill  of  exceptions  states,  the  plaintiff  read 
said  written  contract  in  evidence,  and  then  rested  his  case. 
"  The  defendants  then  introduced  a  witness  who  testified,  that 
said  Jesse  Thompson,  a  very  short  time  after  the  purchase  of 
said  horses,  became  satisfied  that  one  of  them  was  unsound ; 
and  that  the  unsoundness,  which  existed  at  the  time  of  the 
purchase,  developed  to  such  an  extent  as  to  render  the  said 
horse,  a  few  weeks  after  the  purchase,  entirely  valueless  ;  and 
that  the  amount  paid  in  cash  at  the  time  of  the  sale,  viz.,  three 
hundred  dollars,  was  the  full  value  of  the  horses  in  the  diseased 
condition  of  one  of  them.  He  testified,  also,  that  said  Jesse 
Thompson  communicated  the  fact  of  such  unsoundness,  immedi- 
ately after  its  discovery,  to  L.  B.  Cloud,  with  whom  the  plain- 
tiff had  left  said  agreement  for  collection,  the  plaintiff  himself 
being  absent.  This  was  all  the  evidence.  The  court  there- 
upon charged  the  jury,  among  other  things,  that  the  sale,  as 
proved  by  the  written  agreement,  was  a  conditional  one  upon 
the  soundness  of  the  horses  sold  ;  and  that  it  was  the  duty  of 
the  defendant,  so  soon  as  he  became  satisfied  that  one  of  the 
horses  was  unsound,  to  return  the  horses  to  the  plaintiff,  or 
offer  to  do  so ;  and  that  the  failure  of  the  defendant  to  do  so, 
within  a  reasonable  time  thereafter,  made  him  liable  to  the 
plaintiff  for  the  remaining  two  hundred  dollars,  the  balance 
due  on  the  purchase  of  the  horses,  with  the  interest  thereon  to 
date." 

This  charge  of  the  court,  to  which  the  defendants  excepted, 
is  now  assigned  as  error,  together  with  the  refusal  of  certain 
charges  asked,  which  require  no  special  notice. 

Graham  &  Abercrombie,  for  appellant,  cited  Jones  v.  Som- 
erville,  1  Porter,  456  ;  Ledyard  v.  Manning,  1  Ala.  153 ;  Wors- 
ley  v.  Wood,  6  Term  R.  711 ;  Jackson  v.  So.  Mut.  Ins.  Co.  36 
Georgia,  429 ;  32  Geo.  493  ;  12  Wendell,  452 ;  1  Saunders, 
480  ;  1  Chitty's  Pleadings,  320-21,  329-30. 

Blakey  &  Ferguson,  contra,  cited  Henley  v.  Bush,  33  Ala. 
636 ;  Skinner  v.  BedelVs  AdrnW,  32  Ala.  44 ;  and  Morell  v. 
Whiting,  32  Ala.  636. 

PETERS,  C.  J.  —  The  plaintiff  rested  his  case,  at  the  trial 
below,  upon  the  written  instrument  alone.  This  agreement  is 
certainly  a  conditional  contract.  This  is  so  expressed  by  the 
parties  themselves  in  the  face  of  it.  They  so  understood  it, 
and  intended  it  to  be  so  construed.  What,  then,  was  this  con- 
dition ?  We  can  only  look  to  the  contract  itself  for  an  answer, 
as  there  was  no  other  evidence  offered  to  the  jury  by  the  plain 
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tiff,  save  the  written  agreement  itself.  Very  obviously,  the 
condition  intended  was  the  stipulation  that  fixed  the  time  for 
the  payment  of  the  balance  of  the  purchase-money  agreed  to 
be  paid,  — that  is,  "  when  the  purchaser  is  [was]  satisfied  that 
the  horses  are  sound."  This  is  the  language  of  the  agreement. 
This  made  the  payment  of  the  two  hundred  dollars  to  depend 
on  the  soundness  of  the  horses.  If  they  were  not  sound,  there 
was  no  agreement  to  pay  this  sum,  or  to  return  the  horses  to 
the  vendor,  or  to  rescind  the  sale,  in  part  or  in  whole.  The 
agreement  fixes  two  values  upon  the  horses,  —  one  value  at 
$500,  if  they  were  sound ;  and  the  other  value  at  $300,  if  they 
were  unsound.  It  is  true  that  this  intention  is  somewhat  ob- 
scurely expressed.  But  this  construction  is  necessary,  in  order 
to  protect  the  purchaser  from  being  compelled  to  pay  the  same 
price  for  the  horses,  after  he  was  satisfied  that  they  were  un- 
sound, that  he  was  willing  to  pay  for  them  if  he  found  them 
to  be  free  from  disease.  There  was  evidence,  tending  to  show 
that  one  of  the  horses  was  unsound  and  valueless  when  sold. 
Then,  the  time  to  pay  the  two  hundred  dollars  could  not  arrive. 
It  was  a  sum  agreed  upon  between  the  parties,  to  be  left  in  the 
purchaser's  hands,  to  indemnify  him  against  the  suspected  un- 
soundness of  one  or  both  of  the  horses  at  the  time  of  the  sale. 
As  there  was  no  agreement  to  return  the  horses,  or  either  of 
them,  if  found  to  be  diseased,  this  was  a  competent  method  for 
the  parties  themselves  to  ascertain  the  amount  of  the  deduction 
from  the  price  of  the  horses  without  disease,  and  the  same 
horses  with  one  of  them  diseased,  and  valueless  from  that  dis- 
ease. It  seems  to  be  the  most  rational  construction  of  the  lan- 
guage of  the  contract,  that  the  purchaser  did  not  intend  to  pay 
the  same  sum  for  the  horses  if  they  were  diseased,  as  he  was 
willing  to  pay  if  they  were  sound ;  and  the  amount  kept  in  his 
hands  to  cover  this  difference  was  the  sum  of  two  hundred  dol- 
lars. If  there  had  been  any  agreement  to  return  the  horses,  if 
the  purchaser  was  not  satisfied  they  were  sound,  then,  on  his 
failure  to  return  them,  he  would  have  been  liable  to  pay  the 
full  price,  or  at  least  the  value  of  the  one  diseased.  But  there 
was  no  agreement  to  return  them,  or  to  communicate  the  fact 
of  a  discover}'  of  the  unsoundness  to  the  vendor.  Unless  they 
were  sound,  he  was  not  bound  to  pay  more  than  he  had  already 
paid.  This  seems  to  be  the  meaning  of  the  contract,  when  we 
look  alone  to  its  own  words  ;  which  we  must  do,  when  there  is 
no  other  evidence  before  the  court  of  the  agreement  of  the 
parties,  save  the  contract  itself,  as  is  the  case  here.  The  law 
does  not  infer  that  a  party  agrees  to  do  more  than  his  contract 
expresses.  Here,  there  was  no  stipulation  that  the  purchaser 
would  return  the  horses  if  they  were  diseased,  but  only  that  he 
would  pay  two  hundred  dollars  more  than  he  had  paid,  when 
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he  became  satisfied  that  they  were  sound.  He  was  not  liable 
to  pay,  until  this  time  arrived.  It  never  could  arrive,  if  the 
horses,  or  one  of  them,  was  diseased.  I  think  this  the  proper 
construction  of  this  singular  instrument.  In  this  view  of  it, 
the  court  below  erred  in  the  charge  given  which  was  excepted 
to.  And  as  this  will  necessarily  work  a  reversal  of  the  judg- 
ment of  the  court  below,  and  furnish  an  exposition  of  the  writ- 
ten agreement  on  another  trial,  I  deem  it  unnecessary  to  discuss 
the  charges  which  were  asked  and  refused.  The  questions  de- 
pendent on  them  may  not  aga*in  arise. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
is  remanded  for  a  new  trial. 


Importing  and  Exporting  Company  of  Georgia 
v.  Locke  et  al. 

Action  on  Equitable  Attachment  Bond. 

1.  Foreign  corporation;  validity  of  charter.  —  An  action  brought  by  a  foreign 
corporation,  organized  in  Georgia,  in  1863,  under  a  general  law  enacted  prior  to 
1861,  cannot  be  defeated  by  a  plea,  which  avers  that  the  corporation  was  organized 
for  the  purpose  of  running  the  blockade,  in  violation  of  the  laws  of  the  United 
States,  and  that  its  charter  was  obtained  through  the  action  of  a  rebel  court. 

2.  Same ;  action  by.  —  Asa  general  rule,  a  foreign  corporation  may  prosecute  a 
suit  in  the  courts  of  this  State,  whenever  the  individual  corporators  would  be  per- 
mitted to  do  so  ;  though  the  court  might  withdraw  its  aid,  on  clear  proof  of  the 
treasonable  character  of  the  corporation. 

3.  Forfeiture  of  charter.  —  A  corporation  is  not  to  be  deemed  dissolved,  or  its 
charter  forfeited,  by  reason  of  any  misuser  or  non-user  of  its  franchises,  until  the 
default  has  been  judicially  ascertained  and  declared;  and  this  can  only  be  done  by 
the  courts  of  the  state  by  which  its  charter  was  granted. 

Appeal  from  the  City  Court  of  Eufaula. 
Tried  before  the  Hon.  E.  M.  Keils. 

The  record  in  this  case  has  been  lost.  Nothing  but  the 
opinion  has  come  to  the  hands  of  the  Reporter. 

J.  M.  McKleroy  and  Shorter  &  Brother,  for  appellant. 

F.  M.  Wood  and  Buford  &  Seals,  contra. 

B.  F.  SAFFOLD,  J.  —  The  appellant  sued  the  appellees,  to 
recover  damages  for  breach  of  an  attachment  bond  executed 
by  them,  in  wrongfully  suing  out  the  attachment.  The  breach 
assigned  is,  that  they  failed  to  prosecute  said  writ  of  attach- 
ment to  effect.  The  defendants  pleaded  the  general  issue,  nul 
tiel  corporation,  and  a  special  plea  that  the  plaintiff,  an  alleged 
foreign  corporation,  was  organized  in  the  State  of  Georgia,  dur- 
ing the  late  rebellion,  for  the  purpose  of  running  the  blockade 


OF  ALABAMA.  333 

[Importing  and  Exporting  Company  of  Georgia  v.  Locke.] 

imposed  by  the  United  States  against  the  ports  of  Georgia  and 
other  states  of  the  so-called  Confederate  States,  and  obtained 
its  charter  through  the  action  of  a  rebel  court  of  Georgia.  A 
demurrer  to  this  last  plea  was  overruled. 

The  evidence  shows,  that  the  incorporation  of  the  plaintiff 
was  effected  in  1863,  by  an  order  of  the  superior  court  of  Chat- 
ham county,  Georgia,  granting  the  petition  and  declaration  of 
corporators,  setting  out  that  they  had  formed  the  association  for 
the  encouragement  of  direct  trade  with  foreign  countries,  and 
with  the  purpose  of  exporting  and  importing  goods,  wares,  and 
merchandise  from  and  to  foreign  countries,  in  vessels  propelled 
by  steam  and  sail ;  and  that  the  principal  office  and  place  of 
business  was  to  be  Savannah,  in  Chatham  county,  Georgia,  and 
they  desired  incorporation  for  thirty  years.  The  defendant, 
Locke,  subscribed  §5,000  to  the  capital  stock  of  the  company, 
which  he  paid  in  Confederate  currency.  The  company  had 
never  declared  any  dividend ;  and  soon  after  the  war,  Locke, 
with  others,  seized  eighty  bales  of  cotton  at  the  wharf  in  Eu- 
faula  belonging  to  the  company.  This  cotton  has  never  been 
returned,  but  was  converted  to  their  own  use  by  those  who 
seized  it.  The  inducement  to  the  organization  of  the  company 
was,  chiefly,  the  present  advantage  of  running  the  blockade. 
The  only  evidence  of  other  intention  is  the  term  of  years  for 
which  the  charter  was  obtained.  It  does  not  appear  by  direct 
testimony  whether  the  company  continued  to  exist  or  not  after 
the  war  for  any  other  purpose  than  the  prosecution  of  this 
suit. 

The  court  charged  the  jury,  that  if  the  plaintiff  was  incor- 
porated under  the  laws  of  Georgia,  in  1863,  and  was  organized 
for  the  purpose  of  running  the  blockade,  and  importing  goods 
into  the  Confederate  States  in  aid  of  the  rebellion,  the  incor- 
poration is  void.  It  refused  to  charge,  that  if  the  $ 5,000  in 
Confederate  money  paid  to  the  plaintiff  by  the  defendant, 
Locke,  in  1863,  constituted  the  only  demand  which  he  had 
upon  the  company  at  the  time  he  sued  out  the  equitable  at- 
tachment, the  attachment  was  wrongfully  sued  out. 

The  controlling  question  is,  whether,  at  the  time  the  attach- 
ment was  issued  and  levied,  the  plaintiff  was  a  valid  existing 
corporation,  capable  of  sustaining  the  damage  complained  of. 
The  case  is  restrainedly  presented.  We  are  not  informed  of 
the  grounds  upon  which  the  attachment  was  issued.  The  ap- 
pellant is  a  non-resident,  which  is  one  ground  for  its  issue. 
In  Kirksey  v.  Jones  (7  Ala.  622),  it  was  said  to  be  a  complete 
defence,  if  the  defendant  is  able  to  show  that  any  one  of  the 
causes  existed  which  would  warrant  him  in  resorting  to  thia 
process.  In  0"  Grady  v.  Julian  (34  Ala.  88),  the  onus  is  said 
to  be  on  the  plaintiff,  to  prove  the  falsity  of  the  affidavit  on 
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which  the  attachment  was  sued  out,  and  not  on  the  defendant 
to  prove  its  truth.  On  the  other  hand,  the  appellee  seems  not 
to  have  made  any  attempt  to  prove  that  he  had  a  debt  against 
the  company.  His  bill  in  equity  was  dismissed  without  preju- 
dice, but  we  do  not  know  on  what  grounds.  In  Sackett  fr 
iShelton  v.  Me  Cord,  23  Ala.  851,  a  judgment  against  the  plain- 
tiff in  attachment,  by  itself,  was  not  considered  conclusive,  in 
a  subsequent  suit  on  the  bond,  that  the  attachment  was  wrong- 
fully sued  out.  But,  if  he  had  no  debt,  the  condition  of  the 
bond  was  broken.     Lockhart  v.  Woods,  38  Ala.  631. 

In  this  state  of  the  case,  as  the  appellee  pleaded  the  corpo- 
rate character  of  the  plaintiff,  setting  out  the  manner  in  which 
it  obtained  its  charter,  and  alleging  the  illegal  purpose  of  the 
original  corporators  in  its  creation,  as  a  reason  why  it  should 
not  be  permitted  to  maintain  this  suit,  we  will  consider  the 
merits  of  that  allegation.  We  may  justly  infer  from  the 
recitals  of  the  plea,  that  the  company  was  not  incorporated  by 
a  special  act  of  the  Georgia  legislature,  but  under  a  general 
law  applicable  generally  to  private  corporations.  We  find 
such  a  law  in  the  Code  of  Georgia,  of  date  1843.  Such  an 
act  was  not  necessarily  affected  by  the  insurrectionary  status 
of  Georgia  at  the  time  this  company  was  organized.  The  pro- 
posed business  of  exporting  and  importing  goods  is  not  illegal 
in  itself.  Therefore,  the  simple  organization  of  such  a  com- 
pany, under  a  general  law  of  date  prior  to  the  rebellion,  had 
no  element  of  illegality  in  it.  Did  the  illegal  intention  of  the 
original  corporators  invalidate  the  corporation  from  its  incep- 
tion, or  dissolve  it  after  its  formation  ?  It  was  expected  that 
other  persons  would  subsequently  become  stockholders,  as  did 
the  appellee.  It  was  possible  that  these  later  ones  might  over- 
ride the  illegal  intention  of  the  charter  members,  and  wait 
until  the  blockade  was  removed.  The  infraction  of  the  block- 
ade laws  would  have  been  ground  for  forfeiture,  and  cause  of 
invalidity  of  contracts  affected  with  the  illegal  purpose.  But 
I  think  it  would  not,  of  its  own  force,  have  dissolved  the  com- 
pany, or  rendered  it  invalid  from  the  beginning. 

Chancellor  Kent  says,  "  The  old  and  well  established  prin- 
ciple of  law  remains  good,  as  a  general  rule,  that  a  corporation 
is  not  to  be  deemed  dissolved,  by  reason  of  any  misuser  or  non- 
user  of  its  franchises,  until  the  default  has  been  judicially 
ascertained  and  declared."  2  Kent's  Comm.  p.  376  ;  Peter  v. 
Kendall,  6  Barn.  &  Cressw.  703 ;  Slee  v.  Bloom,  5  Johns.  Ch. 
R.  379  ;  9  Cranch,  51 ;  4  Wheat.  698.  In  The  King  v.  Amery 
(2  Term  Rep.  515),  it  was  held  that,  though  a  corporation  may 
be  dissolved,  and  its  franchises  lost,  by  non-user  or  neglect  ;  yet 
it  was  assumed,  as  an  undeniable  proposition,  that  the  default 
was  to  be  judicially  determined  in  a  suit  instituted  for  the 
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purpose.  In  Trustees  of  Vernon  Society  v.  Hilh,  6  Cowen,  23, 
it  is  said,  no  advantage  can  be  taken  of  any  non-user  or  mis- 
user on  the  part  of  a  corporation,  by  any  defendant,  in  any 
collateral  action.  All  Saints  Church  v.  Lovett,  1  Hall  (N.  Y), 
191  ;  Canal  Co.  v.  Railroad  Co.  4  Gill  &  Johns.  1 ;  Cooper 
v.  Curtis,  30  Maine,  488.  This  doctrine  seems  to  be  indispen- 
sable to  the  protection  of  innocent  persons,  who  have  dealt 
with  the  corporation.  It  is  necessary  to  the  existence  of  a 
corporation,  which,  otherwise,  would  be  consumed  in  repeated 
contests  about  its  right  of  existence. 

The  courts  of  Alabama  have  not  jurisdiction  to  adjudge  a 
forfeiture  of  a  Georgia  corporation.  Society,  $c.  v.  New  Haven, 
8  Wheat,  464.  A  corporation,  created  in  another  state,  may 
sue  in  this  State ;  and  to  establish  its  existence,  a  copy  of  its 
charter,  and  parol  proof  of  its  being  in  operation,  will  be  suffi- 
cient. Lucas  v.  The  Bank  of  Georgia,  2  Stew.  147.  The 
appellee  shows  in  his  plea  the  incorporation  of  the  appellant. 
Its  existence  in  1868  is  shown  by  his  suit  against  it,  and  his 
bond  upon  which  he  initiated  the  vsuit.  There  is  nothing  in 
this  suit  tending  to  show  that  its  subject-matter  grew  out  of 
any  illegal  transaction.  We  cannot  assume  that  a  sister  state 
would  allow  a  treasonable  corporation  to  exist  under  its  au- 
thority. If  such  a  case  should  be  indubitably  proved,  it  might 
be  the  duty  of  our  courts  to  withdraw  their  aid  from  the 
offender.  As  a  general  rule,  a  foreign  corporation  may,  with 
safety  and  propriety,  be  allowed  to  prosecute  a  suit,  when  the 
corporators  themselves  would  be  permitted  to  do  so. 

As  to  the  grant  of  the  charter  by  a  rebel  court,  we  have  re- 
peatedly held,  that  the  acts  of  our  own  courts  during  the  war 
were  not  invalid,  in  matters  of  private  and  domestic  interest. 

With  the  reservation,  that  our  judgment  may  not  be  deci- 
sive of  the  merits  of  this  case,  we  hold  that,  as  presented,  the 
charge  of  the  court  in  respect  to  the  invalidity  of  the  corpora- 
tion is  incorrect,  and  that  the  demurrer  to  the  third  plea  ought 
to  have  been  sustained.  No  error  is  shown  in  the  refusal  of 
the  court  to  give  the  charge,  that  the  attachment  was  wrong- 
fully sued  out,  if  the  defendant's  stock  purchased  with  Confed- 
erate money  constituted  his  only  demand  against  the  company. 
If  he  had  the  stock,  with  the  consent  of  the  company,  and  a 
cause  of  action  accrued  to  him  on  account  of  it,  the  manner  of 
paying  for  it  is,  most  likely,  indifferent. 

The  judgment  is  reversed,  and  the  cause  remanded. 
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Hill's  Administrator  v.  Nichols. 

Action  for  Breach  of  Special  Contract,  and  on  Common  Counts. 

1.  Sufficiency  of  complaint  in  action  on  special  contract.  —  In  an  action  on  a  writ- 
ing which  simply  acknowledges  the  receipt  of  a  specified  sum  of  money,  "  on 
account  of  application  for  salt,"  the  complaint  must  aver  some  promise  or  duty  on 
the  part  of  the  defendant,  growing  out  of  the  receipt  of  the  money  ;  as,  to  return 
the  money,  or  deliver  a  certain  quantity  of  salt  in  lieu  of  it.  A  count  which 
claims  the  sum  of  money  specified,  as  "  due  by  instrument  in  writing  as  follows," 
setting  out  the  receipt,  and  avers  that  the  defendant  "  by  reason  thereof,  became 
liable  to  pay  to  plaintiff  the  said  sum,"  and  has  failed  to  do  so,  shows  no  cause  of 
action. 

2.  Admissibility  of  contract  declared  on;  general  objection  to  evidence.  —  The  writ- 
ten contract  on  which  the  action  is  founded  is  "  evidence  of  the  existence  of  the 
debt,  or  that  the  party  undertook  to  perform  the  duty  for  which  it  was  given  " 
(Rev.  Code,  §  2681);  and  if  it -is  not,  of  itself,  competent  evidence  under  the 
common  counts  in  the  complaint,  an  objection  to  its  admissibility  must  be  confined 
to  those  counts. 

3.  Construction  of  receipt.  —  A  receipt,  signed  "  Hill  &  Sulser,"  is  not  on  its 
face  the  obligation  of  a  partnership,  but  imposes  a  joint  and  several  liability  on  the 
parties  who  signed  it ;  and  in  an  action  on  such  receipt,  against  Oliver  P.  Hill,  or 
his  administrator,  the  writing  is  competent  evidence,  without  proof  of  his  signa- 
ture, or  of  the  existence  of  a  partnership. 

4.  Burden  of  proof  as  to  breach  of  special  contract.  —  In  an  action  for  the  breach 
of  a  written  contract,  which  acknowledges  the  receipt  of  money  "on  account  of 
application  for  salt,"  the  onus  is  on  the  defendant  to  show  the  delivery  of  the  salt, 
and  not  on  the  plaintiff  to  show  its  non-delivery. 

5.  Waiver  of  defective  proof.  — A  party  cannot  claim  any  advantage,  in  instruc 
tions  to  the  jury,  on  account  of  the  absence  of  evidence  which  was  excluded  on  his 
own  motion. 

6.  Charge  on  "effect  of  evidence."  —  A  charge  on  the  burden  of  proof  in  the 
case,  is  not  a  charge  "on  the  effect  of  the  evidence"  (Rev.  Code,  §  2673),  which 
the  court  is  prohibited  from  giving  unless  requested. 

7.  Error  without  injury  in  oveiruling  demurrer  to  special  count.  —  The  overruling 
of  a  demurrer  to  a  special  count,  which  is  defective,  is  error  without  injury,  when 
the  bill  of  exceptions  shows  that  the  plaintiff  was  entitled  to  recover  under  the 
other  good  counts  in  his  complaint. 

Appeal  from  the  Circuit  Court  of  Etowah. 

Tried  before  the  Hon.  W.  L.  Whitlock. 

This  action  was  brought  by  John  B.  Nichols,  against  W.  C. 
Wharton,  as  the  administrator  of  Oliver  P.  Hill,  deceased. 
The  complaint  contained  two  counts,  which  were  in  these 
words :  "  The  plaintiff  claims  of  William  C.  Wharton,  as  the 
administrator  of  the  goods  and  chattels,  lands  and  tenements 
of  Oliver  P.  Hill,  deceased,  one  hundred  and  sixty -five  dollars, 
due  by  instrument  in  writing  as  follows:  'Received  of  J.  B. 
Nichols  one  hundred  and  sixty-five  dollars,  on  account  of 
application  for  salt,  as  per  list  furnished,  June  8,  1863.' 
(Signed)  '  Hill  $■  Sulser.'  (The  said  Sulser  not  being  served, 
suit  is  discontinued  as  to  him.)  By  reason  whereof,  the  said 
Oliver  P.  Hill  in  his  lifetime  became  liable  to  pay  to  the  plain- 
tiff said  sum  aforesaid ;  and  the  said  defendant  in  his  lifetime 
did  not  pay  the  same,  or  any  part  thereof,  to  said  plaintiff, 
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although  often  requested  so  to  do ;  nor  has  the  said  sum  been 
paid  by  his  administrator  as  aforesaid,  since  the  death  of  said 
O.  P.  Hill,  though  requested  so  to  do.  And  the  plaintiff 
claims  of  the  said  administrator,  also,  the  further  sum  of  one 
hundred  and  sixty-five  dollars,  for  moneys  loaned  by  the  plain- 
tiff to  the  defendant's  intestate,  on  the  8th  day  of  June,  1863, 
on  account  stated  between  the  plaintiff  and  the  defendant, 
O.  P.  Hill,  now  deceased,  at  his  request ;  which  said  sum  of 
money  the  said  O.  P.  Hill  became  liable  to  pay  the  plaintiff  in 
his  lifetime,  and  failed,  and  the  said  administrator  has  become 
liable  therefor,  with  interest  thereon  now  due." 

The  defendant  demurred  to  the  first  count,  on  the  ground 
that  it  did  not  show  any  cause  of  action,  but  the  court  over- 
ruled the  demurrer ;  and  he  then  pleaded,  "  in  short  by  con- 
sent—  1st,  non  assumpsit;  2d,  payment;  3d,  Confederate 
money ;  and,  4th,  set-off."  Issue  was  joined  on  all  these 
pleas,  and  there  was  a  trial  by  a  jury,  which  resulted  in  a 
verdict  and  judgment  for  the  plaintiff,  for  the  sum  specified  in 
said  writing,  with  interest  thereon.  On  the  trial,  as  the  bill 
of  exceptions  states,  the  plaintiff  offered  the  said  writing  in 
evidence,  without  proof  of  its  execution.  The  defendant  ob- 
jected to  its  admission,  "  on  the  ground  that  it  was  not  signed 
by  the  defendant's  intestate  individually,  and  because  no  proof 
had  been  made  that  said  intestate  and  said  Sulser  were  or  had 
been  partners."  The  court  overruled  the  objection,  and  admit- 
ted the  receipt ;  to  which  the  defendant  excepted.  The  ex- 
ecution of  the  receipt  was  afterwards  proved.  The  plaintiff 
adduced  evidence,  also,  tending  to  show  a  demand  of  the 
money  from  the  defendant's  intestate,  and  his  failure  to  pay  it ; 
and  that  he  had  also  demanded  the  salt  from  said  intestate, 
who  failed  to  deliver  it ;  but  the  court  excluded,  on  the 
defendant's  motion,  the  evidence  in  relation  to  the  salt. 

The  defendant  requested  the  court,  in  writing,  to  charge  the 
jury,  "  That  it  devolves  on  the  plaintiff  to  show  that  the  salt 
was  not  furnished  as  alleged  and  set  forth  in  the  complaint." 
The  court  refused  to  give  this  charge,  and  instructed  the  jury, 
ex  mero  motu,  "  That  it  devolves  on  the  defendant  to  show 
that  his  intestate  had  accounted  to  the  plaintiff,  either  for  the 
money  or  the  salt  mentioned  in  said  original  writing  in  evi- 
dence before  them."  To  the  charge  given,  and  to  the  refusal 
of  the  charge  asked,  the  defendant  excepted ;  and  he  now 
assigns  as  error  the  charge  given,  the  refusal  of  the  charge 
asked,  the  overruling  of  the  demurrer  to  the  first  count  in  the 
complaint,  and  the  overruling  of  his  objections  to  evidence  as 
above  stated. 

Aiken  &  Wharton,  for  appellant. 
vol.  n.  22 


338  SUPREME   COURT 

[Hill's  Administrator  v.  Nichols.J 

Forney  &  Martin,  contra. 

PETERS,  C.  J.  —  I  have  looked  into  this  case  with  a  strong 
inclination  to  sustain  the  ruling  of  the  court  below  on  the  de- 
murrer ;  but  I  cannot  find  reasons  sufficient  to  justify  me  in  so 
doing.  The  first  count  of  the  complaint  is  clearly  insufficient. 
Assumpsit  lies  for  the  recovery  of  damages  for  the  breach  of 
any  contract,  express  or  implied  by  law,  which  is  not  under 
seal.  1  Chitty's  Pleadings,  90  et  seq.  ;  Stephens  on  Pleading, 
19  ;  Gould's  Pleading,  58,  §  19  ;  1  Bacon's  Abr.  (Bouv.  ed.) 
395.  The  action  must  be  brought  in  the  name  of  the  party 
really  interested.  Rev.  Code,  §  2523.  The  complaint  should 
allege  a  promise,  or  a  contract  which  shows  a  promise,  by  the 
defendant,  or,  as  in  this  case,  by  the  deceased  in  his  lifetime,  to 
the  plaintiff,  to  pay  a  sum  of  money,  or  perform  some  other 
duty,  and  a  breach  of  this  duty,  by  a  failure  or  refusal  to  pay 
the  money,  or  to  perform  the  duty  specified  in  the  contract. 
The  count  must  allege  all  the  facts  necessary  to  support  the 
action.  1  Chitty's  PI.  255.  Here,  the  only  contract  alleged  is 
the  receipt.  This  does  not  show  any  promise  to  pay  money,  or 
an  undertaking  to  do  any  other  particular  thing.  The  breaches 
alleged  do  not  supply  this  deficiency.  The  receipt  only  shows 
that,  on  the  8th  day  of  June,  1863,  one  hundred  and  sixty-five 
dollars  were  left  by  the  plaintiff  with  the  defendant's  intestate 
and  Sulser;  but  it  does  not  show  that  the  money  was  to  be  re- 
turned, or  to  be  otherwise  accounted  for.  In  the  case  of  a  note, 
or  a  bond,  this  appears  from  the  instrument  itself ;  and  this  is 
necessary  to  give  the  instrument  the  effect  of  a  contract,  on 
which  assumpsit  can  be  maintained.  In  addition  to  the  receipt 
of  the  money,  the  count  should  have  averred,  that  the  defend- 
ant (or  in  this  case,  the  defendant's  intestate)  promised  to  re- 
turn the  money  to  the  plaintiff  within  some  reasonable  time,  or, 
in  lieu  of  the  money,  to  deliver  to  the  plaintiff  so  much  salt  as 
the  parties  may  have  agreed  upon,  or  so  much  as  the  money 
would  purchase.  This  averment,  made  in  technical  form,  with 
the  breaches  already  assigned,  would  have  made  the  count 
complete  and  sufficient.  The  court  erred,  therefore,  in  overrul- 
ing the  demurrer. 

There  was  no  error  in  overruling  the  objection  to  the  admis- 
sion of  the  receipt  in  evidence.  The  first  count  shows  that  the 
receipt  is  the  foundation  of  the  action.  It  alleges  that  the 
money  claimed  was  due  by  the  contract  set  out  in  the  receipt. 
When  this  is  the  case,  the  instrument  itself  "  is  evidence  of  the 
existence  of  the  debt,  or  that  the  party  undertook  to  perform 
the  duty  for  which  it  was  given."  Rev.  Code,  §  2681.  The 
contract  was,  then,  good  under  the  first  count ;  and  if  the  mo- 
tion to  exclude  was  intended  to  apply  to  the  second  count  only, 
it  should  have  been  confined  to  that  count. 
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It  does  not  appear  that  the  receipt  was  treated  by  the  plain- 
tiff as  the  obligation  of  a  partnership ;  nor  does  this  appear  on 
its  face.  It  is  simply  the  receipt  of  M  Hill  &  Sulser."  This 
would  have  been  its  legal  effect,  had  the  conjunction  between 
these  names  been  left  out.  Whatever  liability  the  instrument 
creates,  it  is  joint  and  several ;  and  either  party  may  be  sued,  or 
both.  Rev.  Code,  §§  2538-9.  It  was  no  release  to  Hill  that 
Sulser  was  not  sued.  Rev.  Code,  §  2539  ;  Oliver  v.  Ifutto,  5 
Ala.  211. 

After  the  due  execution  of  the  receipt  was  proved,  it  was 
competent,  so  far  as  it  went,  under  the  second  count,  as  evi- 
dence of  money  loaned,  or  of  an  account  stated ;  and  it  seems 
that  this  count,  however  untechnically  drawn,  was  intended  to 
include  both  of  these  causes  of  action.  The  record  does  not 
show  that  all  the  evidence  given  at  the  trial  is  set  out  in  the 
bill  of  exceptions.  But  it  is  made  to  appear  that,  in  conjunc- 
tion with  the  proof  of  the  due  execution  of  the  instrument, 
there  was  a  demand  of  the  money  mentioned  in  the  receipt,  by 
the  plaintiff  of  the  defendant's  intestate,  and  his  failure  to  pay 
it.  There  was  proof,  also,  of  a  demand  of  the  salt,  and  his 
failure  to  deliver  it ;  but  this  proof  was  objected  to  by  the  de- 
fendant, and  was  ruled  out  by  the  court  on  his  motion. 

The  court,  did  not  err  in  the  refusal  of  the  charge  asked  by 
the  defendant.  Whether  the  salt  was  delivered,  was  a  matter 
of  defence,  and  it  was  not  incumbent  on  the  plaintiff  to  prove . 
it.  Besides,  the  defendant  himself  had  caused  the  evidence 
which  established  its  non-delivery  to  be  excluded  from  the 
jury  ;  and  by  moving  its  exclusion,  he  consented  to  waive  its 
proof.  What  a  party  consents  to  waive  must  be  at  his  own 
injury,  and  not  at  the  injury  of  the  opposite  party.  26  Ala. 
686,  433  ;  7  Ala.  351 ;  1  Ala.  287.  For  the  same  reason,  the 
charge  given  by  the  court  "  of  its  own  motion  "  was  not  erro- 
neous. Nor  was  this  instruction  a  charge  on  "  the  effect  of  the 
testimony,"  which  the  court  is  prohibited  from  giving  unless 
requested.  Rev.  Code,  §  2678.  When  all  the  evidence  is  not 
set  out  in  the  record,  this  court  will  presume  that  there  was, 
in  connection  with  the  evidence  which  is  set  out,  other  evidence 
also,  which  justified  a  charge  given. 

But  the  question  still  remains  to  be  considered,  whether  the 
judgment  of  the  court  below  should  be  reversed,  on  account  of 
the  error  committed  in  overruling  the  demurrer  to  the  first 
count,  as  has  already  been  shown.  I  think  it  should  not  be. 
It  does  not  appear  that  the  defendant  offered  any  evidence 
whatever  in  support  of  his  pleas.  The  jury  found  that  the 
plaintiff's  case  was  fully  proved.  There  were  two  counts  in  the 
complaint.  One  was  good,  and  the  other  was  bad.  The  ver- 
dict does  not  assess  damages  on  both  of  these  counts.     The 
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sum  found  to  be  due  is  the  principal  and  interest,  or  very  nearly 
so,  of  the  sum  mentioned  as  claimed  severally  in  each  count. 
It  is  not  the  sum  claimed  in  both  counts  together.  When 
there  are  two  counts,  and  both  are  sustained  by  the  evidence, 
the  plaintiff  is  entitled  to  judgment  on  each  count,  because  the 
counts  are  as  distinct  as  if  they  had  been  in  two  several  actions. 
7  Bacon's  Abr.  (Bouv.  ed.)  466,  and  cases  there  cited.  If, 
then,  the  plaintiff  has  a  verdict  and  judgment  on  one  count, 
which  is  good,  it  is  no  injury  to  the  defendant,  and  he  cannot 
complain.  It  was  settled  by  our  learned  predecessors  in  this 
tribunal,  in  a  case  similar  to  this,  that  improperly  overruling  a 
demurrer  to  a  special  count,  in  a  declaration  containing  also 
the  common  counts,  is  not  a  reversible  error,  when  the  bill  of 
exceptions  discloses  the  evidence,  and  shows  the  plaintiff's  right 
of  recovery  under  the  common  counts.  Smith  §■  Gary  v. 
Aubrey,  19  Ala.  63.  The  principle  thus  settled  justifies  the 
affirmance  of  the  case  at  bar.  1  Brickell's  Digest,  780,  §§  96- 
99.  The  judgment  of  the  court  below  is  affirmed. 


Winston  v.  Yeargin. 

Bill  in  Equity  for  Injunction  of  Execution  on  Judgment. 

Release  of  surety  by  act  of  creditor. —  If  an  execution  is  issued  against  a  surety 
and  his  principal,  and  is  levied,  by  the  direction  of  the  surety,  on  property  of  the 
principal  sufficient  to  satisfy  it,  and  the  creditor  causes  it  to  be  returned  without  a 
sale,  and  the  property  to  be  released,  without  the  consent  of  the  surety,  the  latter 
is  thereby  discharged. 

Appeal  from  the  Chancery  Court  of  De  Kalb. 

Heard  before  the  Hon.  "William  Skinner. 

The  bill  in  this  case  was  filed  by  John  B.  Yeargin  against 
John  G.  Winston,  and  sought  to  enjoin  an  execution  on  a  judg- 
ment at  law,  on  the  facts  stated  in  the  opinion  of  the  court. 
On  final  hearing,  on  pleadings  and  proof,  the  chanceller  ren- 
dered a  decree  for  the  complainant ;  and  his  decree  is  now 
assigned  as  error. 

Walden  &  Aiken,  for  appellant. 

S.  K.  McSpadden,  contra. 

B.  F.  SAFFOLD,  J.  —  The  appellant  obtained  judgment, 
in  1862,  against  the  appellee  and  John  Reese,  on  a  promissory 
note  made  by  them,  payable  to  him.  An  execution,  issued  on 
the  6th  of  April,  1869,  being  in  the  hands  of  the  sheriff,  who 
was  about  to  levy  it  on  the  appellee's  property,  the  latter  filed 
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this  bill  to  enjoin  its  enforcement.  His  ground  of  relief  is 
alleged  to  be,  that  he  was  simply  the  surety  of  Reese,  and,  in 
1866,  he  caused  the  sheriff  to  levy  an  execution,  which  had  is- 
sued on  the  judgment,  on  sufficient  property  of  Reese  to  pay  it 
entirely:  that  the  plaintiff  (the  respondent  appellant)  inter- 
fered to  prevent  the  collection  of  the  money,  by  ordering  the 
sheriff  to  release  the  property,  and  give  further  time  to  Reese, 
without  his  knowledge  or  consent ;  that  in  obedience  to  this 
order,  the  sheriff  released  the  levy,  and  returned  the  execution  ; 
and  afterwards,  since  the  bankruptcy  of  Reese,  the  execution 
complained  of  was  issued.    The  answer  was  required  under  oath. 

The  appellant,  answering,  denies  that  any  levy  made  was 
ever  released  by  his  order,  so  as  to  discharge  the  property 
levied  on.  But  he  appends  a  letter,  which  he  wrote  to  the 
sheriff  on  the  21st  of  January,  1867,  telling  him  to  hold  on  to 
the  property  levied  on,  and  give  Reese  further  time.  In  his 
testimony  as  a  witness  in  his  own  behalf  he  says,  Reese  gave 
him  a  bale  of  cotton,  the  value  of  which  he  credited  on  an- 
other debt  due  to  him  from  Reese.  Reese  testifies,  that  in  con- 
sideration of  six  hundred  and  forty  pounds  of  lint  cotton,  the 
appellant  wrote  a  letter  to  the  sheriff,  instructing  him  to  hold 
up  the  execution  ;  and  that  he  considered  this  cotton  as  a 
credit  on  the  debt  in  controversy.  The  sheriff  testifies,  that  he 
discharged  the  levy,  and  returned  the  execution,  in  conformity 
with  instructions  from  the  appellant ;  but  the  letter  exhibited 
by  the  latter  is  not  the  one  received  by  him.  The  suretyship 
of  the  appellee  is  proved.  The  chancellor  granted  the  relief 
sought,  and  his  decree  is  here  assigned  as  error. 

The  decisions  of  this  court,  in  respect  to  the  discharge  of  a 
surety  on  account  of  the  interference  of  the  creditor  to  prevent 
the  collection  of  the  debt,  are  not  entirely  harmonious.  Pre- 
vious to  the  case  of  State  Bank  v.  Edwards  <f  Walke  (20  Ala. 
512),  the  ruling  was,  that  the  surety  was  not  discharged  by  a 
return  of  an  execution  against  the  principal  debtor,  by  order  of 
the  creditor,  when  it  appeared  there  was  property  of  the  prin- 
cipal which  could  have  been  levied  on,  sufficient  to  pay  the 
debt,  and  that  he  afterwards  became  insolvent.  State  Bank 
v.  Q-odden  $  Lowry,  15  Ala.  616 ;  Collier  v.  Vivian,  8  Ala. 
903  ;  Sawyer  v.  Bradford,  6  Ala.  572.  In  the  case  of  the  State 
Bank  v.  Edwards  $•  Walke,  supra,  it  was  broadly  decided, 
that  when  an  execution,  which  has  been  levied  on  property  of 
the  principal  debtor  sufficient  to  satisfy  it,  is  returned  by  order 
of  the  plaintiff,  and  the  property  released,  the  surety  is  dis- 
charged. 

It  is  difficult  to  see  the  difference  of  effect  between  the  re- 
turn by  order  of  the  creditor  of  an  execution  which  was  not 
levied,  and  one  that  was.     Perhaps  no  principle  or  rule  of  law 
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can  be  evolved  out  of  the  matter,  or  ought  to  be  attempted, 
but  each  case  should  be  decided  on  its  merits,  according  to  the 
justice  or  equity  of  the  circumstances  attending  it.  It  would 
be  harsh  to  invariably  require  the  surety  to  pay  the  debt,  be- 
cause he  was  primarily  liable,  and  then  seek  redress  out  of  his 
principal.  On  the  other  hand,  it  would  lead  to  the  unneces- 
sary oppression  of  the  principal  debtor,  to  release  the  surety, 
unless  the  creditor  made  all  haste  to  collect  his  debt.  In  this 
case,  there  is  but  little  doubt  that  the  appellant  was  induced 
to  give  time  to  Reese,  because  of  the  payment  of  the  cotton, 
which  he  could  apply  to  another  debt.  Yet,  if  there  was  no 
contract  to  that  effect,  it  can  scarcely  be  said  that  he  gave  the 
delay  for  valuable  consideration.  Nevertheless,  the  surety  was 
seriously  injured  and  thwarted  in  his  efforts  to  procure  the 
proper  payment  of  the  debt,  by  the  interference  of  the  cred- 
itor. 

Under  R.  C.  §  2862,  the  sheriff  was  bound  to  levy  on  the 
property  of  the  principal  debtor  first,  on  the  application  of  the 
surety.  If  he  is  satisfied  of  the  fact  of  suretyship,  no  affidavit 
of  the  surety  is  required.  The  appellee  seems  to  have  been 
very  diligent  to  procure  the  levy,  and  the  appellant,  in  releas- 
ing it,  deprived  him  of  the  advantage  given  him  by  the  above 
statute.  We  think  he  is  entitled  to  the  relief  granted  by  the 
chancellor.  The  decree  is  affirmed. 


Fail's  Administrator  v.  Presley's  Administrator. 

Trespass  for  killing  Slave. 

1.  Acknowledgment  of  service,  and  appearance  by  attorney.  —  An  acknowledgment 
of  service,  made  in  the  defendant's  name  by  an  attorney,  will  not  be  set  aside  at 
the  instance  of  his  personal  representative,  against  whom  the  action  has  been  re- 
rived  on  the  defendant's  death,  when  the  evidence  shows  that  it  was  made  in  the 
defendant's  presence,  with  his  knowledge,  and  without  objection  from  him,  and 
that  the  attorney's  name  was  regularly  entered  on  the  trial  docket,  as  attorney  for 
the  defendant,  for  several  consecutive  terms  until  his  death. 

2.  Pleadings  written  in  pencil.  —  All  pleadings  should  properly  be  written  with 
ink,  and  the  court  may,  in  the  exercise  of  its  discretionary  power,  refuse  to  allow 
them  to  be  filed,  if  not  so  written  ;  yet,  a  demurrer  or  plea,  found  among  the 
original  papers  in  a  cause,  and  in  the  handwriting  of  the  defendant's  attorney, 
cannot  be  rejected  as  evidence,  when  so  offered,  because  written  with  a  pencil. 

3.  Error  without  injury  in  overruling  demurrer  to  complaint.  —  The  overruling  of  a 
demurrer  to  the  complaint  is  error  without  injury,  when  the  defendant  had  the  full 
benefit  of  his  demurrer  under  the  issue  joined  on  his  plea;  or  when,  if  the  judg- 
ment should  be  reversed  on  account  of  the  error,  he  could  not  claim  any  benefit  by 
the  demurrer,  because  of  a  repeal  of  the  law  on  which  its  validity  depended. 

4.  Emancipation  proclamation;  its  effect  on  existing  cause  of  action.  —  The  proc- 
lamation of  the  emancipation  of  the  slaves,  January  1,  1863,  did  not  destroy  or 
impair  an  existing  cause  of  action  for  damages  on  account  of  injuries  inflicted  on 
a  slave,  which  caused  his  death. 

5.  Measure  of  damages  in  trespass,  for  personal  property  destroyed.  —  In  trespass 
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for  injuries  inflicted  on  a  slave,  which  caused  his  death,  the  measure  of  damages  is 
the  value  of  the  slave  at  the  time  of  the  trespass,  with  interest  thereon ;  and  the 
jury  cannot  look  to  the  hire  in  estimating  the  damages. 

Appeal  from  the  Circuit  Court  of  Wilcox. 
Tried  before  the  Hon.  P.  O.  Harper. 

^Jones  &  Jones,  for  appellant. 

S.  J.  Ctjmmtng,  contra. 

PETERS,  C.  J.  — On  September  5,  1867,  Joseph  H.  Pres- 
ley, as  plaintiff  in  the  court  below,  commenced  suit  against 
Jeremiah  Fail,  as  defendant,  by  summons  and  complaint  in  the 
statutory  form,  in  an  action  of  trespass  vi  et  armis,  for  dam- 
ages for  killing  a  slave,  named  Israel,  the  property  of  said 
Presley,  by  whipping  said  slave  until  he  died  from  the  effect 
of  said  whipping,  on  July  7, 1862.  Afterwards,  the  defendant, 
said  Fail,  died,  and  the  suit  was  revived  in  the  name  of  his 
personal  representative  ;  and  then  Presley  died,  and  the  suit 
was  again  revived  in  the  name  of  his  personal  representative. 
On  the  trial  below,  there  was  judgment  for  the  plaintiff ;  and 
the  defendant  brings  the  cause  to  this  court  by  appeal.  Here, 
he  assigns  twelve  causes  of  error,  which  are  noticed  below,  so 
far  as  is  necessary  to  settle  the  merits  of  this  case. 

1.  The  first  assignment  brings  to  notice  a  motion  to  set  aside 
the  service  of  the  summons  and  complaint  in  the  court  below. 
This  service  is  in  these  words :  "  I  hereby  acknowledge  legal 
service  of  this  summons  and  complaint,  this  7th  day  of  Sep- 
tember, 1867."  (Signed)  "Jeremiah  Fail,  by  J.  L.  Reddish, 
att'y."  The  trial  docket  of  the  court  in  which  this  suit  was 
brought,  at  the  Fall  term  of  said  court,  1868,  shows  that  the 
cause  was  entered  on  said  docket,  and  that  among  the  names  of 
the  attorneys  who  had  appeared  for  the  parties,  "  Henderson  & 
Reddish,"  are  entered  for  the  defendant,  Fail.  Like  entries  of 
the  names  of  the  attorneys  for  Fail  appear  to  have  been  made 
on  said  trial  docket  regularly,  until  the  Fall  term  of  said  court 
in  1871,  when  the  death  of  said  Jeremiah  Fail  was  suggested, 
and  8ci.  fa.  to  W.  G.  Fail,  as  administrator  of  said  deceased, 
was  ordered,  and  the  cause  was  continued.  This  sci.  fa.  was 
executed  on  December  13, 1871.  In  1872,  the  cause  was  again 
continued.  Then,  at  the  Fall  term  of  said  court,  in  1872,  the 
death  of  Presley  was  suggested  ;  and  thereupon,  W.  C.  Jones 
and  E.  Jennie  Presley,  as  administrator  and  administratrix  of 
said  Presley's  estate,  appeared,  and  were  made  parties  to  the 
said  suit,  and  the  cause  was  revived  in  their  names.  It  further 
appears  that  Jones  &  Jones,  as  the  attorneys  of  W.  G.  Fail, 
as  administrator  of  Jeremiah  Fail,  deceased,  first  appeared  in 
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said  cause  at  the  Fall  term  of  said  court,  1872,  and  again  at 
the  Spring  term  thereof  in  1873  ;  and  then  moved  the  court 
to  set  aside  the  service  of  the  writ  or  summons  on  said  Jere- 
miah Fail ;  the  same,  as  alleged  in  the  motion,  never  having 
been  served  on  him  in  his  lifetime.  On  this  motion,  evidence 
was  introduced  to  show  that  the  acknowledgment  of  service  on 
said  summons,  as  shown  above,  was  made  by  said  Reddish,  in 
the  presence  of  said  Fail  in  his  lifetime,  and  with  his  knowl- 
edge, and  without  any  objection  from  him.  There  does  not  ap- 
pear to  have  been  any  order  of  court  reviving  said  cause  against 
the  representatives  of  said  Fail ;  but  the  style  and  title  of  the 
cause  was  changed,  so  as  to  show  that  the  representatives  of  the 
original  parties  to  said  suit  prosecuted  and  defended  the  same. 
On  the  hearing  of  this  motion,  the  same  was  denied  by  the 
court  below.     To  this  the  defendant  excepted. 

There  was  no  error  in  this.  The  Code  requires  the  clerks  of 
the  circuit  courts  of  this  State  "  to  keep  a  trial  docket  of  civil 
cases,  in  which  must  be  entered  all  civil  cases  standing  for  the 
trial  term,  at  each  term,  in  the  order  in  which  they  were 
brought,  the  names  of  the  attorneys  employed,  the  character 
of  the  action,  and  the  orders  which  have  been  made  in  each 
cause  at  any  previous  term."  Rev.  Code,  §  767.  The  first 
rule  of  practice  under  the  general  rules  makes  the  entry  of  the 
attorneys'  names  on  the  "  book  of  appearances  "  equivalent 
to  an  appearance  of  record.  Rev.  Code,  §  815.  This  court 
will  infer  that  the  trial  docket  is  copied  from  the  appearance 
docket,  and  used  for  this  purpose,  where  the  attorney  does  not 
deny  the  entry  of  his  name.  Less  than  this  would  make  such 
entries  mere  snares  to  mislead  the  opposite  party. 

2.  The  demurrer,  written  in  pencil,  was  sufficient  to  show, 
in  aid  of  the  entries  on  the  trial  docket,  that  the  defendants  had 
made  an  appearance.  For  this  purpose  it  was  competent, 
without  giving  it  the  full  validity  of  a  plea.  I  think  all  the 
pleadings  should  be  in  writing  with  ink ;  and  the  court,  under 
its  discretionary  power,  may  compel  this,  or  refuse  the  plea  to 
be  filed.  They  are  records,  and  the  record  should  be  in  writ- 
ing. 6  Call,  78 ;  1  Dana,  595.  This  demurrer  was  found 
among  the  original  papers  in  the  cause,  and  was  placed  there 
by  the  attorneys  of  the  defendant.  There  was  no  error  in  re- 
fusing to  reject  it  as  evidence,  on  the  defendant's  motion,  as 
shown  in  the  bill  of  exceptions. 

3.  The  demurrer  to  the  declaration  is  a  question  of  much 
greater  difficulty.  The  action  was  brought  before  the  law, 
which  merged  the  right  to  sue  for  an  injury,  which  grew  out  of 
a  trespass  that  amounted  to  a  felony,  until  after  the  trial  for  the 
felony,  whether  it  terminated  in  an  acquittal  or  conviction,  was 
changed  by  our  statute.     Our  statute  became  a  law,  at  least 
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after  the  Revised  Code  was  proclaimed  under  the  provisional 
government  of  this  State,  which  was  erected  after  the  fall  and 
failure  of  the  late  rebellion,  in  1868.    Rev.  Code,  P.  IV.  Acts 

1867,  §§  8,  9;  also,  Rev.  Code,  §  4423.  This  action  was 
brought  on  September  5,  1867.  But,  before  the  demurrer 
was  pleaded,  and  before  it  was  heard,  which  was  in  1873,  the 
rule*  at  common  law  was  changed  as  above  shown.  Rev.  Code, 
§  4423.     The  Revised  Code  was  then  fully  in  force.     Acts 

1868.  The  objection  raised  by  the  demurrer  to  the  com- 
plaint is,  that  it  did  not  allege  that  the  defendant  had  been 
tried  and  acquitted,  or  convicted,  of  the  felony  involved  in 
the  trespass  complained  of,  before  this  suit  was  commenced. 
The  court  below  overruled  the  demurrer,  and  the  defendant 
excepted. 

The  decisions  of  this  court  are  not  altogether  free  from  ob- 
scurity on  the  question  thus  raised.  In  McGrrew  v.  Gato's 
JEx'r,  this  court  say,  that  such  an  objection  is  "  good  matter  of 
defence  under  the  general  issue."  Minor,  8.  In  a  later  case  of 
Middleton  v.  Homes  (3  Port.  424),  which  was  trespass  for  kill- 
ing a  slave,  it  seems  that  the  demurrer  in  such  a  case  as  this 
would  have  been  sustained.  But,  in  the  case  of  Blackburn  v. 
Minter  (22  Ala.  616)  the  court,  in  effect  at  least,  came  back  to 
the  principle  settled  in  Minor,  above  quoted  (Minor,  8)  ;  that 
is,  that  the  objection  to  the  complaint  here  attempted  to  be 
raised,  is  good  as  a  defence  to  the  merits,  on  a  plea  of  not 
guilty.  This  latter  plea  was  pleaded  by  the  defendant,  and 
issue  was  taken  on  it ;  and  the  verdict  of  the  jury  was  against 
it.  Then,  the  defendant  cannot  complain,  as  he  has  had  the 
benefit  of  his  objection  by  demurrer,  on  his  plea  to  the 
merits. 

But,  before  the  demurrer  had  been  pleaded,  and  before  it 
had  been  heard,  and  before  the  cause  was  tried,  the  law  on 
which  the  validity  of  this  plea  depended  had  been  repealed, 
and  this  repeal  was  then  in  full  force.  At  the  trial,  it  was  the 
duty  of  the  court  to  charge  the  jury,  that  the  law  of  so  much 
of  the  defence  as  rested  on  the  common-law  principle  of  merger 
in  such  a  case  as  this,  had  been  overturned  by  the  statute  above 
quoted.  Rev.  Code,  §  4423.  Then,  whether  the  court  below 
erred  in  overruling  the  demurrer,  or  not,  is  now  become  imma- 
terial ;  for,  if  the  cause  should  be  reversed  and  remanded,  be- 
cause of  the  error  in  overruling  the  demurrer,  it  could  not  now 
be  sustained,  as  the  principle  of  law  on  which  it  is  founded  has 
been  repealed.  In  such  a  case,  there  should  not  be  a  reversal. 
14  Wall.  361,  Pugh  v.  McCormick.  The  same  would  have 
been  the  case  had  the  like  defence  been  interposed  by  plea  to 
the  merits,  and  sustained  by  proof.  A  plea  based  upon  a  re- 
pealed law  could  not  avail  as  a  defence. 
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4.  The  defendant's  third  plea  was  properly  overruled.  The 
slave  was  whipped  to  death  before  emancipation  was  proclaimed, 
and  while  he  was  the  property  of  the  plaintiff's  intestate.  The 
right  to  damages  for  his  loss  accrued  at  his  death,  in  1862. 
After  this  right  so  accrued,  the  act  of  emancipation  did  not  de- 
stroy it.  McElvain  v.  Mudd,  44  Ala.  48.  The  right  having 
once  accrued,  it  cannot  be  taken  away  by  legislation.  Grunn 
v.  Barry,  15  Wall.  610  ;  Newman  v.  Reed,  at  the  present  term. 

5.  The  seventh  assignment  of  error  assails  the  accuracy  of 
the  charges  asked  by  the  plaintiff,  and  given  by  the  court 
against  the  objection  of  the  defendant,  as  shown  in  the  record. 
It  was  this  :  "  The  court  charged  the  jury,  that  if  they  believed 
that  Israel  (the  slave  killed  by  the  whipping)  died  from  the 
effects  of  the  punishment  alleged  to  have  been  inflicted  by 
Fail,  the  measure  of  damages  would  be  the  value  of  the  slave 
at  the  time  of  his  death  ;  and  that  in  addition  to  that  value, 
they  may  add  interest  thereon,  or  may  look  to  the  value  and 
hire  both,  as  a  guide  to  a  conclusion."  This  was  error.  It  is 
now  laid  down  as  the  general  rule,  that  where  trespass  is 
brought  for  the  destruction  of  personal  property,  and  no  circum- 
stances of  aggravation  are  shown,  the  action  is  to  be  regarded 
as  one  of  trover  ;  and  the  value  of  the  property,  with  interest 
on  such  value,  furnishes  the  rule  for  the  measure  of  the  damages ; 
because,  if  the  owner  of  the  property  gets  the  value  of  the  prop- 
erty destroyed,  and  interest,  this  is,  in  effect,  a  sale  of  the 
property  to  the  defendant,  at  the  price  fixed  by  the  jury.  It 
passes  the  property  out  of  the  plaintiff,  to  the  defendant.  In 
such  case,  the  defendant  would  not  be  liable  for  the  hire  of 
property,  for  which  he  had  paid  the  market  price.  The  latter 
part  of  the  above  charge,  which  allowed  damages  for  the  value 
of  the  slave,  and  for  hire,  was,  therefore,  incorrect.  Sedg.  Dam- 
ages (4th  ed.  1868),  p.  620  top,  and  cases  cited  in  the  note  1 ; 
Tatum  v.  Manning,  9  Ala.  144  ;  Lee  v.  Matthews,  10  Ala.  868  ; 
41  Ala.  678  ;  40  Ala.  212.  For  this  error,  the  cause  must  be 
reversed. 

The  charges  numbered  1,  2,  3,  which  were  asked  by  the  de- 
fendant, were  properly  refused.  The  evidence  does  not  show, 
or  tend  to  show,  that  Dr.  Presley,  the  plaintiff's  intestate,  sent 
the  slave  to  the  manager  of  his  plantation,  who  was  then  the 
defendant,  Fail,  to  be  whipped  or  beaten  to  death,  or  that  he 
gave  his  agent  greater  authority  than  to  carry  the  slave  to  Fail 
for  chastisement,  for  an  offence  which  he  was  suspected  to  have 
committed.  When  the  agent  delivered  the  slave  to  Fail,  his 
authority  was  at  an  end  ;  and  if  Fail  went  beyond  the  inflic- 
tion of  a  proper  chastisement,  he  took  the  peril  of  his  abuse  of 
his  power  upon  himself.  These  charges  are  abstract.  There 
is  no  evidence  to  sustain  them. 
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The  judgment  of  the  court  below  is  reversed,  and  the  cause 
is  remanded  for  a  new  trial. 


Harralson  &  Co.  v.  Stein. 

Action  for  Price  of  Goods  sold  ;  Recoupment  of  Damages. 

1.  Delegation  of  agent's  authority  to  sub-agent.  —  The  legal  maxim,  that  an  agent 
cannot  delegate  his  authority  to  a  sub-agent,  is  not  of  universal  application  to 
factors  and  commission-merchants,  and  can  only  be  invoked  by  the  principal, 
when  sought  to  be  charged  by  the  act  of  the  sub-agent. 

2.  Recoupment  of  damages  by  purchaser,  on  partial  delivery  of  goods  sold.  —  In  an 
action  by  the  vendor,  to  recover  the  price  of  goods  sold  and  only  delivered  in  part, 
the  purchaser  may  recoup  any  damages  sustained  by  him  by  reason  of  the  failure 
or  refusal  to  deliver  the  residue. 

3.  Measure  of  damages  for  failure  to  deliver  goods  sold.  —  The  measure  of  damages 
which  the  purchaser  is  entitled  to  recover,  or  recoup,  on  account  of  the  vendor's 
failure  or  refusal  to  deliver  the  goods,  is  the  difference  between  the  agreed  price 
and  the  market  price  at  the  time  they  ought  to  have  been  delivered. 

Appeal  from  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  C.  F.  Moulton. 

D.  P.  Bestor,  for  appellants. 

R.  &  O.  J.  Semmes,  contra. 

PETERS,  C.  J.  —  This  suit  was  commenced  before  a  jus- 
tice of  the  peace,  by  Harralson  &  Co.  as  plaintiffs,  against  A. 
D.  Stein  as  defendant,  for  the  value  of  a  box  of  tobacco  sold 
and  delivered  by  the  plaintiffs  to  the  defendant.  Before  the 
justice,  the  plaintiffs  recovered  a  judgment  against  the  defend- 
ant, and  from  this  judgment  the  defendant  appealed  to  the 
circuit  court,  where  there  was  a  trial  de  novo.  On  this  trial 
there  was  evidence  tending  to  show  that  Stein  went  to  the 
plaintiffs,  to  purchase  a  lot  of  tobacco.  When  Stein  arrived  at 
plaintiffs'  store,  he  met  one  of  the  plaintiffs,  and  informed  him 
of  his  purpose  to  buy  tobacco ;  and  the  plaintiff  directed  his 
clerk,  Jordan,  to  "  sell  to  Mr.  Stein  all  the  tobacco  you  can." 
The  clerk  then  sold  to  Stein  ten  boxes  of  tobacco,  which,  ex- 
cept one,  were  in  the  United  States  bonded  warehouse,  and  one 
was  in  the  store  of  the  plaintiffs.  The  sale  was  completed,  ex- 
cept the  payment  of  the  money  and  the  delivery  of  the  tobacco. 
Before  this  was  done,  one  of  the  plaintiffs,  who  were  factors, 
and  held  the  tobacco  for  sale  in  their  character  as  commission- 
merchants  and  factors,  and  the  same  partner  who  had  directed 
the  clerk  to  make  the  sale,  returned,  and,  being  informed  that 
the  price  at  which  the  tobacco  had  been  sold  was  sixty  cents  a 
pound,  when  the  instructions  of  his  principals  were  to  sell  it  at 
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seventy  cents  a  pound,  he  refused  to  deliver  the  tobacco  under 
the  sale  by  the  clerk,  except  one  box,  which  was  in  the  store 
where  the  sale  occurred.  This  box  was  delivered,  and  carried 
away  by  Stein,  at  the  price  agreed  on  between  Stein  and  the 
clerk.  The  clerk  was  the  general  agent  of  the  factors,  author- 
ized by  them  to  sell  any  goods  consigned  to  them,  intrusted  to 
his  care.  This  sale  by  the  clerk  was  made  on  the  16th  day  of 
February,  1872.  A  few  days  after  this,  Stein  returned  to  the 
store  of  Harralson  &  Co.,  asked  for  his  bill,  and  proposed  to 
pay  for  the  tobacco  sold  to  him  by  the  clerk,  and  demanded 
the  delivery  of  the  tobacco  under  the  sale  by  the  clerk.  The 
sale  was  then  repudiated  by  Harralson  &  Co.,  and  they  refused 
to  receive  pay  for  the  same,  and  to  deliver  it  to  Stein.  The 
weight  of  the  tobacco  in  all  the  boxes  was  shown  to  be  about 
six  hundred  pounds.  The  quantity  of  the  tobacco  in  the  box 
which  was  delivered  was  also  shown.  Stein  refused  to  pay  for 
this ;  and  Harralson  &  Co.,  in  their  own  name,  sued  to  recover 
its  value  ;  and  Stein  pleaded,  in  recoupment  of  damages,  that 
he  had  been  injured  by  Harralson  &  Co.  by  their  failure  and 
refusal  to  deliver  to  him  the  tobacco,  which  they  had  sold  to 
him  by  their  clerk,  to  a  greater  amount  than  the  value  of  the 
tobacco  which  had  been  delivered,  and  for  which  the  present 
suit  was  brought.  There  was  a  judgment  for  Stein  in  the 
court  below,  and  Harralson  &  Co.  appealed  to  this  court. 

There  were  two  questions  raised  on  the  trial  below,  which 
were  decided  adversely  to  the  appellants,  to  which  they  ex- 
cepted, and  which  are  insisted  on  as  error  in  this  court.  The 
one  was,  that  the  appellants,  being  factors  and  commission- 
merchants,  could  not  make  a  sale  of  the  goods  consigned  to 
them,  by  the  agency  of  their  clerk.  The  other  was  as  to 
the  measure  of  damages  when  insisted  on  by  way  of  recoup- 
ment. 

1.  Upon  the  first  proposition  thus  presented,  it  is  contended 
that  the  appellants,  being  factors  and  commission-merchants, 
were  merely  the  agents  of  the  owner  of  the  tobacco,  and  could 
not  sell  it  by  their  clerk.  This  is  said  upon  the  principle,  that 
an  agency  being  a  delegated  authority,  it  cannot  be  executed 
by  a  sub-agent ;  which  is  expressed  in  the  maxim,  Delegata 
potestas  non  potest  delegari.  But  this  maxim  seems  to  refer  to 
those  agencies  which  involve  the  execution  of  a  bare  power ; 
and  although  this  may  apply  to  factors  and  commission-mer- 
chants in  certain  cases,  yet  it  is  not,  as  to  them,  an  universal 
restriction.  Story  on  Agency,  §§  13,  14 ;  2  Kent,  p.  633, 
marg.  But  this  principle  is  only  invoked,  when  the  attempt 
is  made  to  bind  the  owner  by  the  acts  of  the  sub-agent.  It  is 
otherwise,  when  the  factor  assumes  the  position  of  principal, 
and  the  contract  is  attempted  to  be  enforced  in  his  name,  as 
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is  the  case  in  the  present  suit.  When  this  is  the  case,  the 
factor  makes  himself  the  principal  in  the  transaction,  and  his 
clerk,  who  acts  under  his  direction,  becomes  his  agent ;  and  in 
this  way  he  consents  to  be  bound  by  the  law  which  governs 
the  acts  of  parties  who  sustain  such  relations  as  principal  and 
agent.  It  has  been  repeatedly  settled  by  this  court,  that  an 
administrator  may  bind  himself,  by  a  sale  of  the  decedent's 
personal  property,  which  is  void  as  to  the  estate  ;  for  the  rea- 
son, doubtless,  that  he  will  not  be  permitted  to  undo  what  he 
has  deliberately  done  to  another's  injury.  Snedicorv.  Mobley, 
47  Ala.  507 ;  12  Ala.  298  ;  5  Port.  64.  Here,  the  sale  was 
made  by  the  factors'  clerk,  by  their  direction,  and  they  are 
seeking  to  enforce  it  in  part  by  this  suit.  If  they  choose  to 
act  in  this  way,  they  submit  thus  to  be  bound.  The  same 
would  be  the  case  with  the  vendee.  After  the  sale  is  com- 
pleted, neither  party  to  the  contract  can  repudiate  it.  Such  is 
the  case  here. 

2.  A  party  who  makes  a  sale  of  goods,  and  refuses  or  fails  to 
deliver  them  to  the  vendee,  without  sufficient  reason,  becomes 
liable  to  the  purchaser  for  such  damages  as  this  failure  or  re- 
fusal may  occasion.  It  is  a  breach  of  the  contract  of  sale.  But, 
if  part  of  the  goods  are  delivered  without  payment  of  the 
price  agreed  upon,  and  there  is  suit  by  the  vendor,  as  in  this 
case,  for  the  price  of  the  goods  sold  and  delivered,  then  the  de- 
fendant may  insist,  by  way  of  recoupment,  on  allowance  to  him 
of  such  damages  as  he  could  have  recovered  in  a  cross  action. 
Sedg.  on  Damages,  p.  496  top,  431  marg.  et  seq. ;  Martin  v. 
Hill,  42  Ala.  275,  and  cases  there  cited. 

3.  The  measure  of  damages,  when  a  contract  for  the  sale  of 
chattels  is  broken  by  the  vendor  failing  to  deliver  the  property 
according  to  the  terms  of  the  bargain,  is,  as  a  general  rule,  the 
difference  between  the  contract  price  and  the  market  value  of 
the  article  sold,  at  the  time  when  it  should  have  been  delivered. 
Sedgw.  Damages,  p.  295  top,  4th  ed.  1868,  and  cases  in 
note  1. 

The  rulings  of  the  court  below  seem  to  be  in  conformity 
with  the  law  as  above  expounded.  They  were,  therefore, 
correct.  The  judgment  of  the  court  below  is  affirmed. 
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Southern  Express  Company  v.  Armstead. 

Action  against  Common  Carrier  for  Loss  of  Goods. 

1.  Liability  of  common  carrier  for  loss  of  goods.  —  If  an  express  company  deposits 
goods  on  the  platform  of  the  railroad  depot  at  the  place  of  destination,  without 
delivering  them  to  the  consignee,  or  placing  them  in  the  custody  of  any  person, 
this  is  gross  negligence,  and  renders  the  company  liable  as  a  common  carrier  for 
their  loss ;  although  the  company's  agent,  to  whom  they  were  tendered  by  the  con- 
signor's messenger  for  shipment,  at  first  declined  to  receive  them,  because  the  com- 
pany had  no  agent  at  the  place  of  destination,  and  was  not  allowed  to  use  the 
depot  of  the  railroad  company;  and  although  the  shipping  agent,  in  signing  the 
receipt,  added  the  words  "  owner's  risk,"  but  without  the  knowledge  or  consent  of 
the  consignor ;  and  although  the  consignee,  when  he  ordered  the  goods  to  be  for- 
warded by  the  express  company,  knew  that  the  company  had  no  agent  at  the  place 
of  destination,  and  he  had  lately  received  goods  forwarded  by  it  under  receipts 
containing  the  same  added  words. 

2.  Limitation  of  carrier's  liability  by  stipulation  in  printed  receipt.  —  A  common 
carrier  cannot  limit  his  liability  for  the  loss  of  goods,  by  a  stipulation  in  a  printed 
receipt  that  he  will  not  be  liable  beyond  a  specified  sum. 

3.  When  consignee  may  sue  for  loss  of  goods.  —  The  consignee  of  goods  may  main- 
tain an  action  against  a  common  carrier  for  their  loss,  although  another  person 
was  the  owner  of  them,  or  was  jointly  interested  in  them  with  him. 

Appeal  from  the  Circuit  Court  of  Hale. 
Tried  before  the  Hon.  M.  J.  Saffold. 

W.  &  J.  Webb,  for  appellant. 

Coleman  &  Seay,  contra. 

B.  F.  SAFFOLD,  J.  —  The  appellee  claimed  damages  of 
the  appellant,  as  a  common  carrier,  on  account  of  the  loss  of 
certain  goods  through  its  carelessness.  The  evidence  was,  in 
substance,  as  follows  :  M.  Meyer  &  Co.,  merchants  in  Selma, 
sent  to  the  express  company's  office,  by  a  drayman  of  their 
house,  a  box  of  goods,  and  a  blank  receipt  for  the  same,  to  be 
signed  by  the  company.  The  drayman  returned  with  the  box 
and  receipt  unsigned,  saying  the  agent  refused  to  take  the  box. 
A  clerk  of  the  house  then  accompanied  the  drayman  to  the 
express  office,  to  see  what  he  could  accomplish.  He  was  told 
by  Warren,  an  agent  of  the  company,  that  Wamble,  the  agent 
of  carriage,  had  refused  to  take  the  box,  because  the  rail- 
road agent  at  Newbern,  the  place  of  destination  of  the  goods, 
would  not  suffer  his  company  to  deposit  goods  in  that  depot. 
The  clerk  said,  the  box  must  go ;  whereupon  Warren  wrote  on 
the  back  of  the  receipt,  "  Wamble,  please  take  this."  The 
drayman  carried  the  box,  and  the  receipt,  to  the  railroad  depot 
in  Selma,  where  Wamble  received  the  box,  and  signed  the  re- 
ceipt, writing  across  its  face  the  words  "  owner's  risk."  The 
box  was  promptly  carried  to  Newbern,  and  left  on  the  platform 
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of  the  depot ;  Wamble  calling  the  attention  of  the  depot-agent 
to  it  as  the  property  of  the  plaintiff,  to  whom  it  was  consigned. 
Between  that  time  and  its  reception  by  the  plaintiff,  it  was 
broken  open  and  rifled.  Both  the  consignors  and  the  consignee 
knew  that  the  defendant  had  no  agent  at  Newbern ;  and  the 
latter  had,  about  the  same  time,  received  other  goods  by  the 
same  means,  at  "  owner's  risk."  The  goods  were  sent  to  him 
through  the  defendant,  at  his  own  request,  though  he  had 
been  told  by  the  railroad  agent  at  Newbern  not  to  do  so,  for  he 
would  not  suffer  them  to  come  into  his  depot.  The  court 
charged  the  jury,  that  if  they  believed  the  evidence  they  must 
find  for  the  plaintiff  ;  and  this  charge  is  assigned  as  error. 

There  was  certainly  no  express  contract  made,  because  the 
receipt  sent  by  Meyer  &  Co.  was  not  signed  by  the  defendant, 
as  they  presented  it ;  nor  did  they  accept  it  with  the  stipulation 
of  "  owner's  risk,"  imposed  by  the  defendant's  agent.  It  was 
proved  that  the  drayman  had  no  authority  to  contract  for 
Meyer  &  Co.  about  the  carriage ;  nor  Warren  to  give  orders  to 
Wamble  ;  and  that  no  contract  was  made  between  Warren  and 
the  clerk  of  Meyer  &  Co.  No  implied  contract  can  be  pre- 
sumed, because  the  instances  of  carriage  of  goods  for  this  plain- 
tiff at  owner's  risk  were  too  recent  to  establish  against  him 
consent.  Depositing  the  goods  upon  the  platform  of  the  rail- 
road depot,  in  the  custody  of  nobody,  was  gross  carelessness. 
As  it  was  done  without  agreement  with  the  plaintiff,  either  ex- 
press or  implied,  the  charge  of  the  court  was  correct. 

2.  The  limitation  of  the  consignee's  right  to  recover  to  fifty 
dollars,  when  the  value  of  the  property  described  is  not  stated 
by  the  shipper  at  the  time  of  shipment,  and  specified  in  the 
receipt,  as  expressed  in  the  receipt  given  in  evidence,  cannot 
be  considered,  as  no  receipt  was  given  in  this  case.  But  if  it 
could  be,  such  a  claim  on  the  part  of  the  appellant  is  untenable. 
In  Railroad  Company  v.  Manufacturing  Co.  (16  Wall.  318),  it 
was  said,  that  it  was  "  against  the  policy  of  the  law  and  a  seri- 
ous injury  to  commerce  to  allow  the  carrier  to  say  that  the  ship- 
per of  merchandise  assents  to  the  terms  proposed  in  a  notice, 
whether  it  be  general  to  the  public,  or  special  to  a  particular 
person,  merely  because  he  does  not  express  dissent  from  them. 
If  the  parties  were  on  an  equality  in  their  dealings  with  each 
other,  there  might  be  some  show  of  reason  for  assuming  ac- 
quiescence from  silence  ;  but,  in  the  nature  of  the  case,  this 
equality  does  not  exist ;  and,  therefore,  every  intendment 
should  be  made  in  favor  of  the  shipper,  when  he  takes  a  receipt 
for  his  property,  with  restrictive  conditions  annexed,  and  says 
nothing,  that  he  intends  to  rely  upon  the  law  for  the  security 
of  his  rights." 

In  this  case,  the  limitation  was  expressed  in  the  body  of  the 
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receipt ;  but  the  receipt  was  a  printed  one,  and  appears  to  have 
been  such  as  was  generally  used  by  the  appellant,  without  ref- 
erence to  the  nature  or  value  of  the  goods  received.  When 
such  a  limitation  of  liability  is  indiscriminately  made,  whether 
the  goods  be  of  great  value,  and  put  up  in  small  compass,  or  of 
large  bulk,  and  of  value  visibly  beyond  the  limitation,  no  pre- 
sumption of  assent  can,  or  ought  to  be  indulged.  It  is  more 
than  questionable,  whether  the  law  will  permit  a  common  car- 
rier to  make  such  a  stipulation,  except  in  a  case  where  the 
shipper  expressly  agrees  to  it  after  being  informed  of  some  suf- 
ficient reason  why  the  carrier  is  not  compelled  to  carry  the 
goods.  South.  Express  Co.  v.  Caperton,  44  Ala.  101  ;  R.  R. 
Co.  v.  Manufacturing  Co.,  supra. 

3.  The  consignee  of  goods  has  a  right  to  sue  for  their  loss  by 
the  carrier,  notwithstanding  another  party  may  be  the  owner 
of  them.  The  obligation  is  to  deliver  to  him.  Generally,  the 
property  vests  in  him  by  the  mere  delivery  to  the  carrier.  Al- 
though the  absolute  or  general  owner  of  personal  property  may 
support  an  action  for  any  injury  thereto,  if  he  have  the  right 
of  immediate  possession,  this  does  not  necessarily  divest  the 
right  of  the  consignee  to  sue,  notwithstanding  he  has  never  had 
the  actual  possession.  1  Chit.  Plead.  6,  61,  153 ;  Everett  v. 
S'altus,  15  Wend.  474.  Therefore,  whether  Mrs.  Tinker  was  a 
joint  owner  of  the  goods  with  the  plaintiff,  or  owned  some  in- 
terest in  them,  was  not,  alone,  a  material  inquiry.  An  affirm- 
ative answer  to  the  questions  excluded  would  rather,  in  connec- 
tion with  the  other  evidence,  have  strengthened  the  plaintiff's 
cause.     There  was  no  error  in  excluding  the  questions. 

The  judgment  is  affirmed. 


Rattary  et  a!,  v.  Cook  &  Webb. 

Trespass  for  taking  Personal  Properly. 

1 .  Credibility  of  party  as  witness.  —  A  witness  who  is  a  party  to  the  suit  is  not, 
on  that  account,  less  credible  than  a  witness  who  is  not  a  party. 

2.  When  title  to  personalty  passes  by  delivery  —  Where  lumber  was  sawed  by 
plaintiffs  for  defendant,  and  paid  for  in  advance  by  work  done  by  defendant  in  re- 
pairing plaintiffs'  mill,  and  deposited  at  a  selected  place  on  the  river  bank;  and  the 
defendant  was  notified  that  it  was  at  his  risk,  and  that  it  would  be  his  loss  if  car- 
ried away  by  high  waters,  —  held,  that  this  was  such  a  delivery  as  passed  the  title, 
and  vested  the  right  of  possession  in  the  defendant. 

Appeal  from  the  Circuit  Court  of  Cherokee. 

Tried  before  the  Hon.  W.  L.  Whitlock. 

The  facts  of  this  case  are  fully  and  correctly  stated  in  the 
opinion  of  the  court,  except  as  to  the  character  of  the  action. 
The  complaint  was  in  the  form  prescribed  (Rev.  Code,  p.  677) 
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for  "  trespass  in  taking  goods,"  and  not  that  for  "  the  conver- 
sion of  chattels." 

Foster  &  Forney,  for  appellants,  cited  Chapman  v.  La- 
throp,  6  Cowen,  110  ;  Bates  v.  Conkling,  10  Wend.  389;  Hil- 
liard  on  Sales,  p.  94,  §§  74,  81,  82. 

M.  J.  Turnley  &  Son,  contra. 

PETERS,  C.  J.  —  This  is  a  suit  in  trover  for  one  thousand 
dollars,  as  damages  for  the  conversion  of  twenty  thousand  feet 
of  sawed  lumber,  the  property  of  Cook  &  Webb,  as  partners, 
who  were  the  plaintiffs  in  the  court  below.  Samuel  Noble  and 
Charles  Rattary  were  the  defendants  below.  The  case  was 
tried  by  a  jury,  on  the  plea  of  not  guilty  ;  and  there  was  a  ver- 
dict and  judgment  for  the  plaintiffs,  for  the  sum  of  $194.19, 
and  costs.  From  this  judgment  the  defendants  below  appeal 
to  this  court.  The  errors  assigned,  which  it  is  necessary  to 
notice  in  this  opinion,  are  based  upon  the  ruling  of  the  court 
below  on  certain  of  the  charges  to  the  jury,  and  certain  charges 
which  were  asked  by  the  defendants  and  refused. 

It  appears  from  the  bill  of  exceptions,  that  there  was  testi- 
mony offered  to  the  jury  on  the  trial  below,  which  tended  to 
show  that  the  plaintiffs  made  a  proposition  in  writing  to  Sam- 
uel Noble,  one  of  the  defendants,  which  was  accepted  by  him, 
and  which  is  in  these  words :  — 

"  Mr.  Samuel  Noble  :  Dear  Sir,  —  If  you  will  make  the  fol- 
lowing repairs  on  the  saw-mill  we  have  rented  from  Daughdrill 
&  Standifer,  to  wit :  bore  out  the  cylinder,  furnish  new  feed-pipe, 
make  new  packing  rings,  furnish  new  brass  for  fly-wheel  shaft, 
we  will  pay  you  for  said  repairs  by  cutting  for  you  such  lumber 
as  you  may  require  for  the  use  of  Cornwall  Iron  Works  Com- 
pany, or  its  contractors ;  said  lumber  to  be  cut  without  any 
unreasonable  delay,  after  the  mill  is  repaired,  and  to  be  the 
first  lumber  the  mill  shall  cut.  The  bill  for  repairs  of  the  mill 
while  run  by  Daughdrill  &  Standifer  we  will  assume,  and  pay 
in  lumber  as  above,  and  at  the  same  price  and  terms  as  was  ac- 
cepted by  Daughdrill  &  Standifer.  The  amount  of  lumber  cut 
under  this  arrangement  shall  not  exceed  five  thousand  feet,  over 
and  above  the  bills  now  in  Standifer  &  Daughdrill's  hands. 
Said  bills  may,  however,  be  altered  and  amended  at  any  time. 
The  repairs  thus  paid  by  you  for  engine  shall  be  considered  an 
advance  payment  on  lumber  to  be  cut  by  us,  and  shall  remain 
a  lien  on  the  same  until  full  payment  is  made,  not  only  for  re- 
pairs on  engine  for  us,  but  for  that  done  by  you  for  Daughdrill 
&  Standifer,  or  Standifer  &  Daughdrill,  as  the  case  may  be. 
Said  mill  is  located  in  Cherokee  county,  Ala." 

vol.  n.  23 
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This  writing  was  dated  July  12,  1868,  and  was  signed  by 
John  D.  Cook  and  L.  W.  Webb ;  and  on  it  was  indorsed  these 
words :  "  I  hereby  accept  this  proposition,  [and]  will  do  the  re- 
pairs as  stated,"  which  was  signed  hj  said  Samuel  Noble,  one 
of  the  defendants.  In  connection  with  this  contract,  there  was 
also  testimony  offered,  which  contributed  to  show  that  the  re- 
pairs mentioned  were  made  by  Noble  ;  that  the  same  was  worth 
about  $108,  and  was  not  to  exceed  $100  ;  that  when  the  mill 
was  started,  Cook  &  Webb  made  known  to  Noble  that  they 
needed  hands  to  assist  them  in  sawing  the  lumber  required  by 
Noble,  and  he  sent  an  engineer  and  a  sawyer,  and  other  hands, 
who  aided  them  until  the  lumber  he  desired  to  get  was  fin- 
ished. There  was  also  testimony  tending  to  show  that  the 
place  was  selected  for  the  delivery  of  the  lumber  for  Noble  ; 
and  after  the  plank  was  sawn,  about  10,000  feet  was  deposited 
by  Cook  &  Webb  at  the  place  selected.  There  was  also  some 
evidence  showing  the  price  of  the  plank  at  the  mill,  and  at  the 
place  of  deposit,  which  was  different.  There  was  also  evidence 
going  to  show  that  Cook  &  Webb,  the  plaintiffs,  had  given 
Noble  notice  that  the  plank  was  on  the  river  bank  (the  Coosa), 
and  that  there  was  danger  of  the  waters  rising  and  carrying  off 
the  lumber,  and  if  it  was  lost  in  this  way  it  was  Noble's  loss. 
Noble  was  superintendent  of  the  iron  works  above  said,  and 
Rattary  was  his  agent ;  and  Noble  wanted  the  plank  to  finish  a 
bridge.  After  the  deposit  of  the  plank  as  above  said,  Noble 
sent  his  wagons  to  bring  it  away  to  where  he  needed  it.  But 
when  the  wagons  reached  the  place  where  it  was  deposited, 
Cook  &  Webb  refused  to  let  them  have  it,  and  sent  them  away 
without  it.  In  this  connection,  there  was  also  some  evidence 
that  Cook  &  Webb  had  sent  word  to  Noble  that  they  wished 
him  to  pay  for  the  plank  before  it  was  taken  away;  or  that  they 
wished  to  see  him  about  it  before  it  was  taken  away.  Noble 
then  sent  his  wagons  a  second  time,  and  brought  off  the  plank, 
without  the  permission  or  assent  of  Cook  &  Webb.  The  plank 
was  used  by  Noble  on  his  bridge.  There  was  much  conflict  in 
the  testimony.  It  is  all  set  out  in  the  bill  of  exceptions,  but 
not  all  stated  in  this  synopsis. 

1.  The  error  assigned  on  the  charge  of  the  court  below,  num- 
bered 1,  cannot  be  sustained.  It  insists  upon  the  principle,  that 
a  witness  who  is  a  party  to  the  suit  is  less  credible,  without 
impeachment,  than  a  witness  who  is  not  a  party  to  the  suit,  and 
who  is  equally  unimpeached.  Under  our  statute,  interest  does 
not  disqualify  a  witness  who  is  a  party  to  the  suit,  or  impair  or 
weaken  his  credit.  Every  witness,  with  a  fair  character,  and  a 
capacity  to  tell  the  truth  as  he  knows  it,  stands  upon  the  same 
footing  before  the  jury.  A  competent  witness  is  a  credible  wit- 
ness, until  his  character  for  truth  and  veracity  is  impeached. 
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1  Greenl.  Ev.  §§  461  et  seq.  ;  1  Stark.  Ev.  pp.  (211)  et  seq.  The 
jury  alone  are  the  judges  of  the  facts  of  the  issues  submitted  to 
them.  They  must,  therefore,  take  the  evidence  of  all  the  wit- 
nesses as  equally  true,  when  the  witness  is  unimpeached.  2 
Stark.  Ev.  p.  (12)  ;  8  Rep.  308  ;  Shep.  Dig.  p.  514,  §  34,  and 
cases  there  cited.  If  Jthere  is  conflict  in  the  evidence,  the  jury 
must  reconcile  it,  if  they  can.  If  they  cannot,  then  they  may 
disregard  that  which  they  think  is  untrue.  In  doing  this, 
there  is  no  fixed  rule  to  guide  them,  save  experience  and  sound 
judgment.  There  was,  then,  no  error  in  refusing  the  first 
charge  asked  by  the  defendants. 

2.  The  charges  numbered  4,  6,  and  7,  which  were  asked  by 
the  defendants  and  refused  by  the  court,  involve,  in  substance, 
the  same  question.  They  will,  therefore,  be  considered  to- 
gether, as  presenting  the  same  point  for  solution.  I  will  state 
one  of  the  charges.  It  is  in  these  words :  "  That  if  there  was 
such  a  delivery  of  the  lumber  at  the  river  bank  as  to  place  it 
at  the  risk  of  the  defendants,  if  carried  away  by  high  waters, 
and  defendants  would  suffer  the  loss,  then  the  property  in  the 
lumber  passed  to  the  defendants,  and  they  had  the  right  to 
carry  it  away."  Under  the  evidence  in  this  case,  this  charge 
should  have  been  given.  There  was  evidence  tending  to  show 
that  the  plank  had  been  paid  for,  and  delivered  at  the  place  ap- 
pointed, under  the  contract  to  repair  the  mill.  This  was  not 
strictly  a  sale,  but  a  special  contract,  which  must  be  governed, 
more  or  less,  by  the  same  rules.  Benj.  Sales,  p.  1 ;  2  Kent, 
615  ;  2  Bla.  Com.  p.  446.  The  only  sale  attempted  to  be 
shown,  in  this  case,  was  the  written  agreement  above  set  out. 
If  the  plank  was  delivered  under  that  contract,  —  and  Noble 
says  it  was,  and  was  his  plank,  and  was  sawed  for  him,  partly 
by  his  own  hands,  and  was  delivered  on  the  bank  of  the  river 
for  him,  —  then,  such  a  delivery  being  after  the  price,  was  paid, 
and  under  the  lien  in  the  contract,  it  vested  the  property  and 
the  right  to  its  possession  in  the  defendant,  Noble;  and  his 
agent,  Rattary,  could  bring  it  away  without  a  conversion.  Ma- 
gee  v.  Billingsley,  3  Ala.  679  ;  Rochelle  v.  Harrison,  8  Port. 
352;  Benj.  Sales,  pp.  217,  219,  497.  As  there  was  some  evi- 
dence to  sustain  the  view  taken  by  the  defendants'  counsel,  that 
there  was  a  delivery  under  the  written  contract  above  set  out, 
and  Noble  says  there  was  no  other,  these  charges  should  have 
been  given.  But  the  jury  was  not  bound  to  believe  that  there 
was  such  a  delivery,  unless  the  evidence  required  it,  of  which  no 
opinion  is  expressed  in  the  present  state  of  this  controversy.  I 
think  there  was  some  evidence  tending  to  support  these  charges. 
The  principles  of  law  they  announce  are  correct.  They  should, 
therefore,  have  been  given.  1  Brickell's  Dig.  p.  338,  §  42. 
Whether  this  evidence  was  strong  or  weak,  true  or  false,  has 


356  SUPREME   COURT 

[Tanner  v.  Mills.] 

nothing  to  do  with  the  question  involved.  Of  the  force  and 
credibility  of  the  evidence  the  jury  must  judge  ;  but  whether 
there  was  such  evidence  of  a  delivery  of  the  plank  sold  and 
paid  for,  however  weak  or  untruthful  it  might  be,  the  court 
must  judge.  An  error  in  the  judgment  of  the  jury  can  be  cor- 
rected on  new  trial,  if  they  find  against  the  evidence ;  but  an 
error  by  the  court  is  bad  on  appeal  to  this  court. 

There  seem  to  have  been  several  exceptions  to  the  refusals 
to  exclude  evidence  objected  to  by  the  defendants  on  the  trial 
below.  But  the  assignment  of  error  does  not  point  out,  with 
any  precision,  which  one  of  these  exceptions  is  intended  to  be 
insisted  on.  Such  an  assignment  is  insufficient,  particularly 
when  the  brief  of  counsel  does  not  define  it,  as  is  the  case  here. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
is  remanded  for  a  new  trial. 


Tanner  v.  Mills  et  al. 

Petition  for  Substitution  of  Lost  Official  Bond  of  Administrator. 

1.  Substitution  of  lost  official  bond ;  evidence.  —  When  an  administrator's  official 
bond,  with  the  record  therof,  has  been  lost  or  destroyed,  it  may  be  substituted 
under  the  statute  (Rev.  Code,  §  652),  as  a  record  of  the  probate  court;  and  a  min- 
ute-entry of  the  court,  which  recites  the  appointment  of  the  administrator,  the  ap- 
proval of  his  bond,  its  amount,  and  the  names  of  the  sureties,  is  competent  evi- 
dence, and  sufficient,  if  not  rebutted,  to  authorize  the  substitution. 

2.  Same ;  pleadings  and  practice.  —  In  such  summary  proceeding,  the  statute  does 
not  require  or  authorize  an  answer,  from  the  administrator  or  his  sureties,  except 
as  pleading  ;  consequently,  an  answer  by  the  sureties,  under  oath,  but  not  amount- 
ing to  a  plea  of  non  est  factum,  is  of  no  effect  as  evidence. 

3.  Same;  pleas  of  res  adjudicala  and  lis  pendens. —  A  suit  in  chancery  between 
the  same  parties,  for  a  settlement  of  the  administration,  in  which  a  settlement  was 
made,  and  a  decree  rendered  ascertaining  a  balance  in  favor  of  the  administrator, 
without  any  decision  as  to  the  existence  or  execution  of  the  bond,  is  not  admissible 
evidence  to  support  a  plea  of  res  adjudicata  against  the  proposed  substitution  ;  and 
a  subsequent  suit  in  chancery  by  the  petitioners,  to  set  aside  that  decree,  does  not 
support  a  plea  of  lis  pendens. 

4.  Same  ;  conclusiveness  and  effect  of  decree.  —  A  decree  in  such  a  proceeding, 
substituting  the  lost  bond  as  proposed,  is  not  conclusive  as  to  the  execution  of  the 
bond,  but  only  ascertains  that  such  a  bond  once  existed  of  record,  that  it  was  lost 
or  destroyed,  and  that  it  is  replaced. 

Appeal  from  the  Probate  Court  of  Limestone. 

Houston  &  Pryor,  for  appellant. 

Walker  &  Jones,  contra. 

B.  F.  SAFFOLD,  J.  —  The  Ippellees,  as  the  heirs  at  law  of 
Alexander  T.  Jones,  deceased,  petitioned  the  probate  court  to 
substitute  a  described  bond  as  the  administration  bond  for  his 
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estate,  on  the  ground  that  the  original  bond  had  been  lost, 
burned,  or  otherwise  destroyed.  The  bond  presented  as  a  sub- 
stantial copy  of  the  one  alleged  to  have  been  lost  or  destroyed 
is  in  the  usual  form  of  an  administration  bond,  and  purports  to 
have  been  made  by  James  W.  S.  Donnell  as  the  administrator, 
and  John  H.  Jones  and  John  T.  Tanner  as  his  sureties,  in  the 
sum  of  eighty  thousand  dollars,  on  the  27th  of  July,  1857.  After 
due  proof  of  the  non-existence,  in  the  probate  office,  of  any  ad- 
ministration bond  for  the  estate  of  Jones,  and  of  the  destruc- 
tion of  the  books  in  which  such  a  bond  should  have  been  re- 
corded, the  petitioners  were  allowed,  against  the  objection  of 
the  appellants,  to  introduce  as  evidence  tending  to  prove  the 
existence  of  the  bond  alleged  to  have  been  lost,  and  its  con- 
tents, a  minute-entry  of  the  court  as  follows :  — 

"  Athens,  Limestone   county,  Ala.,  probate  court,  July  29, 
1857.  . 

Alexander  T.  Jones,  )  Came  James  W.  S.  Donnell,  and 
adm'r  appointed.  \  made  application  to  this  court  to 
grant  unto  him  letters  of  administration  on  the  estate  of  Alex- 
ander T.  Jones,  deceased.  And  it  appearing  to  the  satisfaction  of 
the  court  that  the  next  of  kin  of  said  deceased  have  had  due  no- 
tice of  this  application,  thereupon  the  said  James  W.  S.  Donnell 
entered  into  and  acknowledged  his  bond,  with  John  H.  Jones 
and  John  T.  Tanner  as  his  sureties,  in  the  penal  sum  of  eighty 
thousand  dollars,  conditioned  as  required  by  law  in  the  case  of 
executors  and  administrators.  It  is  ordered  by  the  court,  that 
the  said  bond  of  the  said  James  W.  S.  Donnell,  with  the  sure- 
ties thereto,  be  and  the  same  is  hereby  approved  of  by  the  court. 
It  is  further  ordered,  that  letters  of  administration  issue  to  the 
said  James  W.  S.  Donnell,  as  the  administrator  of  the  estate  of 
the  said  Alexander  T.  Jones,  deceased."  This  was  all  of  the 
evidence  offered  in  behalf  of  the  petition. 

John  T.  Tanner,  and  William  P.  Tanner,  as  the  administra- 
tor of  John  H.  Jones,  filed  written  answers  to  the  petition,  to 
which  they  made  affidavit.  They  deny  the  execution  of  the 
bond,  but  not  in  the  form  or  substance  of  a  plea  of  non  est 
factum.  The  former  says,  he  does  not  recollect  or  remember 
incurring  such  liability  ;  and  the  latter  says,  that  he  does  not 
know  whether  his  intestate  ever  executed  such  a  bond.  They 
further  set  up,  as  a  plea  of  res  adjudicate  that  before  the  fil- 
ing of  this  petition,  a  portion  of  the  heirs  of  Alexander  T.  Jones 
filed  a  bill  against  Donnell  as  administrator,  and  John  T.  Tan- 
ner and  John  H.  Jones  as  his  sureties,  to  which  the  petitioners 
were  made  defendants,  praying  for  a  settlement  in  the  chancery 
court  of  the  estate  of  Jones  ;  that  the  settlement  was  ordered 
and  made,  and  resulted  in  a  decree  for  a  balance  in  favor  of 
Donnell,  the  administrator.     They  also  set  up,  as  lis  pendens. 


358  SUPREME   COURT 

[Tanner  v.  Mills.] 
another  bill  in  chancery,  filed  by  the  petitioners  themselves, 
seeking  to  have  a  further  settlement  of  the  same  estate,  and,  if 
necessary,  to  have  the  former  decree  set  aside  as  null  and  void, 
on  the  ground  of  fraud.  The  matters  above  recited  constitute 
all  the  grounds  of  defence  to  the  petition.  The  court  author- 
ized the  substitution,  and  its  decree  is  now  assigned  as  error. 

The  probate  judge  has  authority  to  establish  and  substitute 
records  of  deeds  and  other  papers  required  by  law  to  be  re- 
corded in  the  office  of  the  court  of  probate,  when  the  original 
record  has  been  lost  or  destroyed.  The  record  so  made  is  to 
have  the  same  force  and  effect  as  the  original.  R.  C.  §  652. 
The  substitution  is  to  be  made  on  the  best  evidence  which  can 
be  adduced,  and  which  shall  be  satisfactory,  of  the  former  exist- 
ence and  contents  of  such' deeds  and  other  papers.  R.  C.  §  648. 
While  a  substituted  record  of  a  bond  is  to  have  the  force  and 
effect  of  such  a  record  made  when  it  purports  to  have  been 
done,  those  who  appear  to  have  executed  the  bond  are  not  de- 
barred by  the  trial  and  decree  of  substitution  from  any  defence 
which  they  might  have  made  against  the  original  record.  The 
judgment  or  decree  of  substitution  means  only  that  such  a  rec- 
ord existed,  was  lost,  or  destroyed,  and  is  replaced. 

It  is  the  duty  of  the  probate  judge  to  keep  minutes  of  all  his 
official  acts  and  proceedings.  R.  C.  §  792,  sub'd.  2.  The 
granting  of  letters  of  administration,  and  the  approval  of  the 
administrator's  bond,  are  within  his  official  jurisdiction.  These 
proceedings  are  in  rem,  and  his  minutes  of  them  constitute  a 
record,  which,  as  evidence  that  such  proceedings  were  had, 
stands  on  the  same  footing  as  other  judicial  records  in  like  cases. 
The  letters  of  administration,  and  the  bond  of  the  administra- 
tor, are  required  to  be  recorded  by  the  probate  judge  ;  and  a 
transcript  thereof,  duly  certified,  is  made  evidence  to  the  same 
extent  as  if  the  originals  were  produced.  R.  C.  §  2016.  This 
record,  given  so  high  a  character  as  evidence  by  statute,  is  ra- 
tionally of  no  more  value  than  the  minute-entry  of  the  appoint- 
ment and  the  approval  of  the  bond.  The  entry  is  required  by 
law  to  be  made,  as  well  as  the  record,  and  the  judge  of  probate 
is  liable  for  any  neglect  or  omission  in  not  taking,  or  for  taking 
an  insufficient  bond.  R.  C.  §  2013,  792.  While  the  judge 
cannot  be  held  to  be  a  witness  to  the  execution  of  the  bond,  it 
is  certainly  his  duty  to  be  satisfied  that  the  signatures  to  it  are 
genuine,  and  that  the  makers  are  responsible. 

The  proceeding  to  make  substitution  does  not  require  any 
answer  from  the  opposite  party,  except  in  the  way  of  pleading. 
The  answers  in  this  case  are  of  no  validity  as  testimony,  though 
the  parties  making  them  were  probably  competent  witnesses. 
Neither  do  they  amount  to  sworn  pleas  of  non  est  factum. 

The  exhibits  of  the  two  chancery  cases  do  not  support  the 
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defences  of  res  adjudicata  and  lis  pendens.  In  the  first,  the  lia- 
bility of  the  sureties  was  not  adjudicated,  while  the  represent- 
ative character  of  Donnell  was  determined.  In  the  second,  the 
issue  in  respect  to  the  sureties  is  broader  than  in  this  case. 
While  they  could  not  be  held  accountable,  without  proof 
which  would  authorize  this  substitution,  they  may  escape  on 
grounds  independent  of  it.  The  same  matter  must  be  directly 
in  question,  and  the  judgment  must  be  directly  on  the  point. 
2  Phil.  Ev.  13. 

The  difficulty  of  this  case  is  in  the  status  of  the  administra- 
tion bond  —  the  difference  between  such  a  bond,  on  file,  or  re- 
corded, in  the  probate  office,  and  its  due  execution  by  the 
makers.  The  execution  of  the  bond  is  not  in  question,  but 
rather  whether  such  a  bond  as  that  presented  was  ever  on  file 
or  record  in  the  probate  court.  The  record  of  it  is  something 
more  than  the  mere  registration  for  purposes  of  evidence,  as  in 
the  case  of  deeds ;  and  it  is  on  this  account  that  the  statute 
makes  the  record  equal  in  evidence  to  the  original.  In  Miller 
v.  Gree  (4  Ala.  359),  it  was  held,  that  an  administration  bond  is 
an  official  document  pertaining  to  the  administration,  and  can- 
not be  removed  from  the  office  without  a  breach  of  official  duty ; 
that  when  necessary  to  be  given  in  evidence,  an  examined  copy, 
or  one  verified  by  the  certificate  of  the  proper  officer,  is  suffi- 
cient, without  producing  or  accounting  for  the  original.  In  the 
view  above  taken,  the  point  made  for  the  appellants,  that  the 
petition  seeks  the  substitution  of  a  bond,  and  not  the  record  of 
a  bond,  is  not  sustainable.  The  statute  (R.  C.  §  652)  speaks 
only  of  the  substitution  of  the  record  of  deeds  and  other  papers  ; 
but  in  this  case,  the  record  of  the  bond,  and  the  bond,  must  be 
considered  as  identical. 

We  therefore  decide,  that  the  minute-entry  adduced  was  ad- 
missible in  evidence,  and  was  sufficient,  without  proper  im- 
peachment, which  was  not  made,  to  justify  the  substitution. 

The  decree  is  affirmed. 


Braune  v.  McGee  &  Wife. 

Bill  in  Equity  by   Creditor,  to  subject  Married  Womari's  Separate 
Estate  to  Payment  of  Debt. 

Wife's  separate  estate  by  contract;  how  created,  and  how  charged.  —  Where  the 
property  of  the  intended  wife  is  conveyed,  by  ante-nuptial  settlement,  to  a  trustee 
for  her  sole  and  separate  use  and  benefit  during  the  coverture,  and  not  to  be  sub- 
ject to  the  debts  or  contracts  of  her  husband,  the  property  is  held  under  the  pro- 
visions of  the  deed,  and  not  under  the  statutes  governing  the  separate  estates  of 
married  women;  and  it  may  be  charged  in  equity  with  the  payment  of  debts  con- 
tracted by  her  without  the  concurrence  of  her  trustee  or  husband,  if  the  deed  con- 
tains no  restriction  of  her  power  to  charge  it. 
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Appeal  from  the  Chancery  Court  of  Greene. 

Heard  before  the  Hon.  A.  W.  Dillard. 

This  case  is  reported  in  46  Ala.  170,  under  the  name  of 
Brame  v.  McG-ee  $•  Wife.  The  bill  was  filed  by  Charles  H. 
Braune,  the  appellant,  against  James  McGee,  Josephine  A.  Mc- 
Gee,  his  wife,  and  Foster  M.  Kirksey,  the  trustee  of  Mrs.  Mc- 
Gee ;  and  sought  to  subject  certain  property,  in  the  hands  of 
said  Kirksey  as  trustee,  to  the  payment  of  a  note  or  due  bill  for 
$57,  executed  by  Mrs.  McGee,  dated  and  due  on  the  1st  Jan- 
uary, 1867.  The  property  was  held  by  said  Kirksey  under  a 
deed,  a  copy  of  which  was  made  an  exhibit  to  the  bill,  and 
which  was  in  these  words :  — 

"  This  indenture,  made  by  and  between  James  McGee,  Jose- 
phine A.  Mason,  and  Foster  M.  Kirksey,  witnesseth,  that 
whereas,  a  marriage  is  shortly  to  be  solemnized  between  the 
said  James  McGee  and  Josephine  A.  Mason,  and  the  said  Jose- 
phine will  bring  into  said  marriage  property  of  much  value  ; 
and  it  being  desirable  that  said  property  should  be  settled  and 
secured  to  the  sole  use,  benefit,  and  behoof  of  the  said  Jose- 
phine :  Now,  these  presents  witnesseth,  that  in  consideration  of 
the  premises,  and  for  the  further  consideration  of  one  dollar  to 
the  said  James  and  the  said  Josephine  paid,  they  have  granted, 
bargained,  and  sold,  and  by  these  presents  do  grant,  bargain, 
sell,  and  convey  unto  Foster  M.  Kirksey,  all  and  singular  the 
property,  real,  personal,  or  mixed,  to  which  the  said  Josephine 
is  now,  or  may  hereafter  become  entitled,  as  the  heir,  distrib- 
utee, or  legatee  of  her  late  father,  Harry  S.  Mason,  deceased, 
or  of  her  brother,  Sidney  Mason  ;  to  have  and  to  hold,  unto  the 
said  Foster  M.  Kirksey,  upon  the  following  trusts  and  consid- 
erations, viz. :  Immediately  after  the  solemnization,  in  trust  to 
and  for  the  sole  and  separate  use,  benefit,  and  behoof  of  the 
said  Josephine,  without  being  subject  in  any  manner  to  the 
debts,  contracts,  or  engagements  of  the  said  James  McGee ; 
and  in  trust  that  he,  the  said  Kirksey,  to  permit  and  suffer  the 
said  James  and  Josephine  to  keep  and  retain  in  their  possession, 
during  their  joint  lives,  the  slaves  belonging  to  the  said  Jose- 
phine, and  to  take  and  receive  the  issues,  profits,  and  labor  of 
said  slaves,  for  the  support,  maintenance,  and  use  of  them  and 
any  children  they  may  have  ;  and  also  for  the  said  James  and 
Josephine  to  occupy  and  cultivate  the  land  hereby  conveyed,  if 
they  desire  so  to  do  ;  said  property  not  to  be  sold,  or  disposed 
of,  save  by  the  joint  consent  of  the  said  James  and  Josephine, 
and  the  said  Kirksey.  And  in  further  trust,  that  the  said  Kirk- 
sey shall  take  into  his  possession  any  and  all  bills  of  exchange, 
promissory  notes,  or  evidences  of  debt,  belonging  to  the  said 
Josephine,  or  to  which  she  may  become  entitled  as  aforesaid, 
and  collect  the  same,  and  the  proceeds  thereof  to  reinvest  in 
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land  or  negroes,  as  the  said  James  and  Josephine  may  direct, 
and  the  same,  when  so  purchased  or  obtained,  to  be  subject  to 
the  same  conditions  as  hereinbefore  specified  respecting  the 
land  and  negroes  now  owned  by  the  said  Josephine,  or  to 
which  she  may  become  entitled  as  aforesaid ;  and  for  the  said 
Kirksey,  in  like  manner,  to  receive  and  invest  any  moneys  that 
the  said  Josephine  may  become  entitled  to,  upon  any  division  or 
distribution  of  the  estate  of  the  said  Harry  S.  Mason,  or  of  her 
said  brother,  Sidney  Mason.  In  the  event  of  the  death  of  the 
said  James  McGee,  his  wife  (the  said  Josephine)  surviving,  then 
the  said  property,  rights,  and  interests  therein,  to  be  held  by 
the  said  Josephine,  freed  and  discharged  from  the  trusts  and 
conditions  of  this  deed ;  and  in  the  event  of  the  said  Josephine 
departing  this  life,  leaving  the  said  James  surviving  her,  the 
said  property  to  be  disposed  of  and  distributed  as  she  may 
direct  and  authorize  by  her  last  will  and  testament ;  and 
upon  her  failure  to  make  a  will,  then  to  go  to  the  heirs-at-law 
of  the  said  Josephine.  And  it  is  herein  expressly  provided, 
that  the  said  Foster  M.  Kirksey,  the  trustee  herein  mentioned, 
may  at  any  time  resign  his  said  trust,  and  retire  therefrom, 
upon  giving  notice  to  the  said  James  ;  and  the  said  Josephine, 
together  with  the  said  Kirksey,  are  authorized  to  select  and  ap- 
point some  fit  and  suitable  person  as  the  successor  of  the  said 
Kirksey,  to  carry  out  and  execute  the  trusts  herein  specified, 
and  who  shall  have  the  same  powers  and  estate  which  is  hereby 
given  to  the  said  Kirksey.  In  witness  whereof,  the  said  parties 
have  hereunto  respectively  set  their  hands  and  seals,  this  14th 
day  of  November,  1860."  (Signed  by  said  James  McGee,  Jo- 
sephine A.  Mason,  and  F.  M.  Kirksey,  and  attested  by  two 
witnesses.) 

The  chancellor  sustained  a  demurrer  to  the  bill  for  want  of 
equity,  because  it  did  not  aver  that  the  complainant's  debt  was 
contracted  with  the  consent  of  the  husband  and  trustee  of  Mrs. 
McGee  ;  and  his  decree  is  now  assigned  as  error. 

R.  Crawford,  for  appellant. 

J.  G.  Pierce,  contra. 

PETERS,  C.  J.  —  This  cause  was  here  on  appeal,  and  re- 
versed and  remanded,  at  the  June  term,  1871  ;  but  this  does 
not  foi'bid  a  second  appeal  from  a  decree  rendered  in  the  case 
since  the  reversal,  nor  does  it  confine  this  court  to  the  decision 
rendered  on  the  former  hearing.  Although  the  law  was  once 
otherwise,  it  is  now  required  that,  "  The  supreme  court,  in  de- 
ciding each  case,  where  there  is  a  conflict  between  its  existing 
opinion  and  any  former  ruling  in  the  case,  must  be  governed  by 
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what,  in  its  opinion  at  that  time,  is  the  law,  without  regard  to 
such  former  ruling  of  the  law  by  it."  Rev.  Code,  §§  666,  3510. 
I  am  not  able  to  perceive  from  anything  apparent  on  the 
record,  or  urged  in  this  court,  that  the  present  case  differs,  in 
any  essential  particulars,  from  the  case  which  was  brought  here 
on  the  former  appeal.  The  question,  then,  now  presented,  is 
whether  the  opinion  of  this  court,  delivered  upon  the  decision 
of  the  former  appeal,  contains  a  correct  exposition  of  the  law 
governing  the  issue  raised  by  the  pleadings  in  the  court  below. 
There  is  nothing  materially  variant  in  the  deed  in  this  case,  from 
what  is  usually  inserted  in  an  ordinary  marriage  settlement  of 
the  wife's  estate  on  a  trustee,  to  be  held  for  her  sole  and  sepa- 
rate use.  So  far  as  the  record  discloses,  Miss  Mason,  now  Mrs. 
McGee,  was  possessed  of  the  absolute  property  in  the  estate 
mentioned  and  conveyed  in  her  deed  to  Kirksey.  It  was,  then, 
her  separate  estate,  and  would  have  continued  so  after  her  mar- 
riage with  McGee,  had  no  deed  been  made  ;  but  she  would 
have  held  it  under  the  statute,  and  McGee,  her  husband,  would 
have  been  her  trustee.  Rev.  Code,  §§  2371,  2372.  By  the 
conveyance,  she  substituted  Kirksey  as  trustee,  instead  of  her 
intended  husband,  and  made  the  conveyance  her  title  to  her 
estate  instead  of  the  Code.  This  she  had  the  right  to  do. 
There  was  no  law  that  forbid  it.  And  being  the  absolute 
owner  of  her  property,  she  could  dispose  of  it  as  she  pleased, 
under  the  limitations  of  the  existing  laws.  Crawford  v.  Kirk- 
sey, at  June  term,  1872  ;  8  Wheat.  242  ;  7  Ala.  619  ;  2  Kent, 
326,  327  ;  21  Ala.  590,  608  ;  8  Pet  220,  238.  But,  as  long  as 
she  retained  any  interest  in  it,  she  could  not  withdraw  this  in- 
terest from  liability  for  the  payment  of  such  debts  as  she  might 
be  permitted  by  law  to  contract.  All  property,  not  exempt  by 
legislative  enactment  from  sale  on  execution,  or  other  final  pro- 
cess of  any  court,  is  held  subject  to  the  payment  of  the  owner's 
debts  legally  contracted.  Rev.  Code,  §  2871.  A  married  wo- 
man is  bound  to  pay  such  debt  as  she  may  contract,  to  the  same 
extent  that  any  one  else  would  be  ;  and  she  cannot  make  a  con- 
veyance to  defeat  this  liability  thus  imposed  by  law.  If  she  is 
the  owner  of  a  separate  estate  under  the  law  of  the  Code,  she 
can  only  enter  into  such  contracts  as  that  system  permits  ;  and 
these  contracts  must  be  enforced  by  the  remedies  given  by  the 
Code.  Wilkinson  v.  Cheatham,  45  Ala.  337  ;  Cowles  v.  Marks, 
at  Januar}'-  term,  1872,  47  Ala.  612.  On  the  other  hand,  if  a 
married  woman  owns  a  separate  estate  in  the  hands  of  her 
trustee,  conveyed  to  such  trustee  by  contract,  this  is  not  held 
under  the  statute  regulating  the  separate  estates  of  married 
women,  but  under  the  conveyance  by  which  it  was  created. 
An  estate  so  held  is  sometimes  distinguished  as  "  a  separate 
estate   at   common    law,"    or   "  a   contract    separate   estate." 
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Sprague  v.  Tyson,  44  Ala.  338.  A  married  woman,  owning 
such  an  estate,  "is  regarded  in  equity,  so  far  as  her  separate 
estate,  created  by  contract,  is  concerned,  as  a  feme  sole,  and 
she  may  bind  her  separate  estate  by  any  contract,  by  which  she 
could  bind  herself  if  sole  and  unmarried,"  except  so  far  as  the 
deed  is  a  limit  to  her  powers.  Gunter  v.  Williams  £  Wife,  40 
Ala.  561 ;  Faulk  v.  Wolfe  £  Gillespie,  34  Ala.  541 ;  Roper  v. 
Roper,  29  Ala.  247  ;  Booker  v.  Booker,  32  Ala.  473  ;  Drake  $ 
Wife  v.  Glover,  30  Ala.  382 ;  Forrest  v.  Robinson,  4  Port.  44  ; 
Brame  v.  McGee  et  al.  46  Ala.  170,  and  cases  cited  in  the 
opinion  of  Peck,  C.  J. 

The  due  bill  executed  by  Mrs.  McGee,  as  alleged  in  the 
pleadings  in  this  case,  is  a  charge  upon  her  separate  estate  in 
the  hands  of  her  trustee,  Kirksey,  or  wherever  it  may  be  found 
within  the  jurisdiction  of  the  court ;  and  she  is  bound  to  pay  it 
out  of  her  separate  estate,  unless  she  can  show  that  it  is  void 
for  some  legal  reason,  or  that  it  is  destitute  of  a  consideration 
sufficient  to  support  it,  or  that  it  was  not  executed  by  her  or  by 
her  direction.  Ozley  v.  Ikelheimer,  26  Ala.  332,  and  cases 
there  cited  ;  Sprague  v.  Tyson,  supra. 

There  was,  then,  no  misapprehension  of  the  law  of  this  case 
when  it  was  here  before  ;  and  we  feel  bound  to  adhere  to  the 
opinion  then  delivered  by  the  venerable  chief  justice,  who  then 
presided  as  the  head  of  this  tribunal.  The  learned  chancellor 
erred  in  sustaining  the  demurrer,  as  shown  in  the  record,  and 
dismissing  the  bill  in  the  court  below.  He  should  have  over- 
ruled the  demurrer,  and  required  the  parties  to  proceed  to  trial 
on  the  merits,  when  they  might  be  ready  to  do  so,  according  to 
the  rules  of  practice  in  that  court. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
is  remanded  for  further  proceedings,  in  accordance  with  the 
law  as  expounded  in  this  opinion.  The  appellees  will  pay  the 
costs  of  this  appeal,  in  this  court,  and  in  the  court  below. 


Bragg  v.  Clark. 

Action  for  Professional  Services  as  Attorney. 

Competency  of  parties  as  witnesses;  exception  as  to  suits  by  or  against  executors 
or  administrators.  —  In  an  action  by  a  surviving  partner,  to  recover  a  debt  due  to 
the  late  partnership,  the  defendant  is  a  competent  witness  for  himself  (Rev.  Code, 
§  2704),  and  may  testify  as  to  transactions  with  the  deceased  partner;  such  a  case 
does  not  come  within  the  exception  to  the  statute,  as  to  suits  "  by  or  against  ex- 
ecutors or  administrators." 

Appeal  from  the  Circuit  Court  of  Greene. 
Tried  before  the  Hon.  L.  R.  Smith. 
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John  G.  Pierce,  for  appellant. 
J.  B.  &  T.  C.  Clark,  contra. 

PETERS,  C.  J.  —  All  the  questions  presented  by  the  as- 
signments of  error  in  this  case,  involve  the  construction  of 
section  2704  of  the  Revised  Code.  Clark,  the  appellee,  as  the 
surviving  partner  of  Hale  &  Clark,  late  partners  in  the  prac- 
tice of  the  law,  sued  Bragg,  the  appellant,  in  the  court  below, 
for  the  amount  of  a  fee  for  services  rendered  him  by  Hale  & 
Clark,  in  the  lifetime  of  Hale,  who  died  before  this  action  was 
commenced.  The  suit  was  commenced  on  the  19th  day  of 
September,  1866,  and  the  judgment  was  rendered  on  the  12th 
day  of  November,  1872.  The  complaint  is  in  the  usual  form, 
in  the  name  of  "  Thomas  C.  Clark,  surviving  partner  of  the 
late  firm  of  Stephen  F.  Hale  and  Thomas  C.  Clark,  under  the 
firm  name  of  Hale  &  Clark  "  against  "  Daniel  Bragg."  The 
only  intimation  that  there  was  any  plea  filed  or  pleaded  by 
the  defendant,  is  what  is  said  in  the  final  judgment,  which 
is  this :  "  and  issue  being  joined  between  the  parties,  came  a 
jury,"  &c.  On  the  trial,  the  defendant  (Bragg)  offered  him- 
self as  a  witness,  to  prove  that  he  had  paid  all,  or  a  portion  of 
the  sum  sued  for,  to  Hale  in  his  lifetime,  who  had  since  died, 
and  who  was  then  the  partner  of  the  plaintiff.  Upon  objec- 
tion by  the  plaintiff,  he  was  not  allowed  to  testify  as  to  any 
transaction  with  Hale,  the  deceased  partner.  He  also  offered 
himself  as  a  witness,  to  contradict  the  testimony  of  the  plain- 
tiff, that  the  sum  he  had  paid  to  Hale  had  been  paid  on 
another  demand,  and  not  on  the  claim  for  which  this  suit  is 
brought.  Upon  objection  by  the  plaintiff,  he  was  again  ex- 
cluded by  the  court,  as  incompetent  under  the  statute  to  tes- 
tify as  he  proposed.  To  these  rulings  the  defendant  excepted, 
and  these  exceptions  are  the  grounds  of  his  assignments  of 
error  in  this  court. 

The  section  of  the  Code,  under  authority  of  which  the  ap- 
pellant, who  was  defendant  in  the  court  below,  claims  to  be  a 
competent  witness  in  this  case,  is  in  these  words :  "  In  suits 
and  proceedings  before  any  court  or  officer,  other  than  criminal 
cases,  there  must  be  no  exclusion  of  any  witness,  because  he  is 
a  party,  or  interested  in  the  issue  tried ;  except  that,  in  suits 
or  proceedings  by  or  against  executors  or  administrators  (as  to 
which  a  different  rule  is  not  made  by  the  laws  of  this  State), 
neither  party  shall  be  allowed  to  testify  against  the  other,  as 
to  any  transaction  with,  or  statement  by  the  testator  or  intes- 
tate, unless  called  to  testify  thereto  by  the  opposite  party." 
Rev.  Code,  §  2704. 

There  is  no  need  of  construction,  when  the  language  of  the 
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law  is  plain.  Smith's  Com.  p.  627,  §  478  ;  9  Port.  266.  If 
there  is  nothing  to  construe,  and  the  words  and  purpose  of  the 
act  are  without  doubt,  and  unambiguous,  then  the  act  cannot 
be  extended  beyond  the  plain  meaning  of  the  words.  In  such 
a  case,  there  is  nothing  left  for  the  court  to  do,  but  to  enforce 
the  law.  5  B.  &  A.  142.  "  If  the  words  of  a  law  express 
clearly  the  sense  and  intention  of  the  law,  we  must  hold  to 
that."  Smith's  Com.  p.  619,  §  465.  The  section  of  the  Code 
above  quoted,  which  establishes  a  general  rule,  that  makes  all 
parties,  irrespective  of  interest  in  the  suit  or  in  the  issue,  com- 
petent witnesses,  does  not  contain  an  ambiguous  word  or 
expression.  About  the  words,  and  their  meaning,  there  is  not 
the  slightest  uncertainty.  The  language  is,  that  "  no  exclu- 
sion," on  account  of  interest  in  the  suit  or  the  issue,  shall  be 
allowed.  But  to  this  general  rule,  thus  plainly  expressed, 
there  is  one  exception,  which  is  expressed  with  equal  plainness 
and  distinctness.  The  question,  then,  is  not  as  to  the  meaning 
of  the  general  rule,  but  as  to  the  exception  to  the  general  rule. 
Are  there  other  cases,  besides  those  mentioned  and  defined  in 
the  act,  which  exclude  a  party  on  account  of  interest  in  the 
suit  and  the  issue  ?  This  is  the  true  question  for  decision. 
There  is  no  doubt  as  to  the  meaning  of  the  words  in  the  ex- 
ception. This  is  perfectly  clear  and  unambiguous.  If  there 
had  been  no  exception  whatever  mentioned  in  the  act,  then  all 
persons,  in  all  cases,  would  have  been  competent  witnesses, 
who  were  of  sufficient  understanding  to  testify.  On  the  other 
hand,  if  but  one  person,  or  class  of  persons,  is  excepted,  then  it 
would  seem  to  be  an  abuse  of  judicial  authority  to  go  beyond 
this  person  or  class  of  persons,  and  apply  the  exception  to 
others  not  named,  because  they  might  fall  within  the  reason 
of  the  exception. 

The  exception  to  the  general  rule  of  a  statute  is  to  be  more 
closely  construed  than  the  statute  itself.  It  is  legitimate  to 
interpret  such  an  exception  to  a  general  clause  of  the  act,  as  if 
it  had  been  expressed  as  a  proviso.  "  A  proviso  carves  special 
exceptions  only  out  of  the  enacting  clause."  Story,  J.  15 
Pet.  165.  When  this  is  the  case,  to  use  the  language  of  Judge 
Story,  in  the  case  just  above  referred  to,  "  we  are  led  to  the 
general  rule  of  law,  which  has  always  prevailed,  and  become 
consecrated  almost  as  a  maxim  in  the  interpretation  of  stat- 
utes, that  where  the  enacting  clause  is  general  in  its  language 
and  objects,  and  a  proviso  is  afterwards  introduced,  that 
proviso  is  construed  strictly,  and  takes  no  case  out  of  the 
enacting  clause,  which  does  not  fall  fairly  within  its  terms." 
U.  S.  v.  Dickson,  15  Pet.  141,  165.  If  we  add  to  this  rule 
the  further  qualification,  that  "  no  sentence,  or  form  of  words, 
can  have  more  than  one  true  sense  "  (Lieber's  Hermen.  p.  86), 
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then  the  words  used  in  the  Code,  creating  the  exception  therein 
expressed,  should  be  confined  to  the  persons  mentioned.  This 
is  what  a  strict  construction  requires.  Loch  v.  Miller,  3  S.  & 
P.  13.  The  words  of  the  Code  confine  the  exception  to  "  suits 
or  proceedings  by  or  against  executors  or  administrators.'''' 
This  is  not  such  a  suit.  The  exception  did  not  apply  in  this 
case.  And  the  court  erred  in  excluding  the  defendant  as  a 
witness,  on  both  the  grounds  above  stated. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
is  remanded  for  a  new  trial. 

SAFFOLD,  J.  —  I  concur  in  the  judgment  of  reversal,  on 
the  ground  of  the  unity  of  the  partnership. 


Noles  v.  Marable. 

Detinue  for  Yoke  of  Oxen. 

1.  Plea  in  abatement ;  when  to  be  filed.  — A  plea  in  abatement,  in  a  justice's  court, 
must  be  filed  at  tbe  first  term  at  which  the  case  stands'for  trial,  and  comes  too  late 
after  a  general  continuance;  and  when  thus  waived,  by  the  failure  to  file  it  in 
proper  time  before  the  justice,  the  right  to  plead  it  is  not  revived  on  appeal  to  an- 
other court. 

2.  When  bailee  may  maintain  detinue. — A  bailee,  with  whom  a  yoke  of  oxen  are 
left  "  as  a  pawn  or  indemnity  "  for  the  return  of  a  hired  horse,  may  maintain 
detinue  for  them  against  any  person  who  does  not  show  a  better  title. 

3.  Abstract  charge. — A  charge  asked,  if  abstract,  may  be  refused  for  that  rea- 
son, although  it  asserts  a  correct  legal  proposition. 

Appeal  from  the  Circuit  Court  of  Chambers. 
Tried  before  the  Hon.  L.  B.  Strange. 

E.  G.  Richards,  for  appellant. 

Denson  &  Holmes,  contra. 

PETERS,  C.  J.  —  This  is  an  action  of  detinue  for  a  yoke  of 
oxen,  commenced  before  a  justice  of  the  peace  in  Chambers 
county,  on  the  4th  day  of  April,  1872,  by  Marable  as  plaintiff, 
against  Noles  as  defendant.  The  warrant  issued  by  the  justice 
on  April  4,  1872,  was  made  returnable  on  the  13th  day  of 
April,  1872,  and  was  served  on  the  day  it  was  issued.  At  the 
April  term  of  the  justice's  court,  to  which  said  warrant  was 
made  returnable,  the  cause  was  "  continued  by  consent  of 
parties ; "  and  at  the  May  term  afterwards,  to  wit,  on  May  11, 
1872,  the  defendant  Noles  pleaded  in  abatement,  that  he  was 
a  freeholder  of  this  State,  having  a  permanent  residence  in  Clay 
county  in  this  State,  at  the  time  the  action  was  brought.     This 
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plea  was  properly  verified  by  affidavit,  and  filed  "  in  open 
court,"  on  the  said  11th  day  of  May,  1872.  The  justice  re- 
fused to  receive*it,  on  objection  of  the  plaintiff,  and  the  defend- 
ant then  proceeded  to  trial  on  the  merits  before  the  justice ; 
whereupon  the  justice  rendered  judgment  against  him,  and 
assessed  the  value  of  the  steel's  at  $45,  besides  costs.  From 
this  judgment,  Noles  appealed  to  the  circuit  court  of  said  county, 
and  there  again  interposed  his  plea  in  abatement  at  the  term 
to  which  the  appeal  had  been  made  returnable  ;  but  that  court 
again  refused  to  allow  it,  and  the  defendant  excepted.  After 
this,  the  defendant  pleaded  to  the  merits,  and  went  to  trial  by 
a  jury.  The  verdict  of  the  jury  was  for  the  plaintiff,  and  they 
assessed  the  value  of  the  oxen  at  $35,  and  the  damages  for  de- 
tention at  $15.  The  court  thereupon  entered  judgment  in  ac- 
cordance with  this  verdict,  and  for  costs.  From  this  judgment 
the  defendant  Noles  appeals  to  this  court,  and  here  assigns  the 
following  errors :  "  1.  The  court  erred  in  excluding  the  plea  in 
abatement  filed  in  the  justice's  court.  2.  The  court  erred  in 
sustaining  the  demurrer  to  the  plea  of  abatement  filed  in  the 
circuit  court.  3.  The  court  erred  in  refusing  the  charges 
asked." 

1.  An  action  of  detinue,  in  a  justice's  court,  stands  for  trial  at 
the  return  term  of  the  warrant,  unless  cause  be  shown  for  a  con- 
tinuance. Rev.  Code,  §§  2660,  3220.  In  such  a  suit,  the  parties 
should  come  prepared  for  trial  at  the  first  term.  The  great 
purpose  of  that  jurisdiction  is,  the  convenient  and  speedy  and 
cheap  adjustment  of  litigations  in  which  the  amounts  involved 
are  small.  And  in  that  court,  as  in  the  circuit  court,  the  plea, 
unless  it  is  a  plea  since  the  last  continuance,  has  reference  to 
the  trial  term  of  the  cause.  In  the  magistrate's  court,  the  plea 
need  not  be  in  writing,  unless  it  is  a  plea  requiring  an  affidavit 
to  verify  it.  The  plea  offered  and  rejected  in  this  case,  in  the 
justice's  court,  was  such  a  plea.  It  was  a  plea  in  abatement, 
offered  at  a  term  of  the  court  after  the  trial  term.  Rev.  Code, 
§  2562.  After  the  trial  term,  when  the  pleadings  should  be 
made  up,  unless  some  sufficient  reason  exists  for  granting 
longer  time,  it  is  discretionary  with  the  court  to  allow  such  a 
plea  or  not.  In  Vaughan  v.  Robinson,  22  Ala.  519,  this  court, 
in  defining  the  rule  as  to  the  time  of  pleading  in  abatement,  use 
the  following  language  :  "  But  the  rule  applies,  and  is  gener- 
ally pretty  rigidly  adhered  to,  that  pleas  in  abatement  must  be 
filed  at  the  appearance  term,  and  within  the  time  allowed  for 
pleading  ;  and  if  not  so  filed,  they  are  to  be  rejected,  unless  fur- 
ther time  is  allowed.  After  a  general  continuance,  the  plaintiff 
being  in  no  default,  matter  existing,  and  which  could  have  been 
pleaded  at  a  previous  term,  cannot  be  pleaded  in  abatement,  as  a 
general  rule."    Chilton,  C.  J.  22  Ala.  528.    This  was  the  con- 
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elusion  of  this  court,  after  a  review  and  correction  of  the  former 
cases  on  the  same  subject.  It  was  so  settled  now  more  than 
twenty  years  ago.  We  think  it  most  proper  *not  to  disturb  it. 
Then,  the  appellant,  who  was  the  defendant  below  in  this  case, 
by  joining  in  a  general  continuance  in  the  justice's  court,  at  the 
return  term  of  the  warrant  and  the  trial  term  of  the  cause, 
waived  and  abandoned  his  right  to  plead  any  matter  then  exist- 
ing, in  abatement,  at  a  subsequent  term  of  the  justice's  court. 
Lampley  v.  Beavers,  25  Ala.  534.  And  this  right,  having 
been  once  abandoned  in  the  magistrate's  court,  cannot  be  re- 
vived by  an  appeal  to  the  circuit  court.  On  such  an  appeal, 
the  case  must  be  tried  according  to  equity  and  justice,  "without 
regard  to  any  defect  in  the  summons,  or  other  proceeding  be- 
fore the  justice.  Rev.  Code,  §  2772 ;  Thompson  v.  Clopton, 
31  Ala.  647.  A  cause  tried  according  to  equity  and  justice, 
must  be  tried  on  its  merits.  A  plea  in  abatement  does  not 
present  any  issue  on  the  merits.  A  judgment  on  such  a  plea 
is  not  conclusive,  except  of  the  present  suit.  But  a  judgment 
on  a  plea  to  the  merits,  or  upon  the  equity  and  justice  of  the 
case,  is  conclusive  of  any  other  suit  on  the  same  cause  of 
action.  1  Greenl.  Ev.  §§  528,  534  ;  39  Ala.  489  ;  36  Ala.  483 ; 
25  Ala.  300  ;  9  Ala.  973.  There  was  no  error,  then,  in  the  re- 
jection of  the  plea  in  abatement  in  the  justice's  court,  after  a 
continuance  in  that  court,  to  which  the  defendant  consented. 
The  circuit  judge  refused  to  allow  the  same  plea,  which  was 
offered  in  that  court,  "  because  it  came  too  late."  There  was 
also  no  error  in  this.     31  Ala.  647,  supra. 

2.  There  is  no  error  assigned  upon  the  charge  given  by  the 
court  on  the  trial,  which  was  excepted  to.  It  will  be  presumed 
that  this  exception  is  waived,  and  not  intended  to  be  insisted 
on  in  this  court.  Micou  v.  Tallassee  Bridge  Go.  47  Ala.  653. 
It  is  only  the  charges  which  were  asked  by  the  appellant  below, 
and  refused  by  the  court,  that  are  assigned  as  error.  There 
were  two  of  these  charges  :  The  first  was  in  this  words  :  "  To 
sustain  the  action  of  detinue,  the  plaintiff  must  have  the  entire 
legal  title  to  the  chattel."  The  evidence  tended  to  show,  that 
the  oxen  in  controversy  belonged  to  one  Grimes,  who  had  put 
them  in  the  possession  of  the  plaintiff  below,  "  as  a  pledge  or 
indemnity  for  ahorse  "  that  said  plaintiff,  as  the  keeper  of  a  liv- 
ery-stable, had  hired  to  Grimes,  to  ride  a  few  miles  and  re- 
turn. This  was  early  in  the  morning,  on  the  14th  day  of  Feb- 
ruary, 1872.  Grimes  ran  off  with  the  horse,  and  never  re- 
turned him.  This  was  in  Chambers  county  in  this  State.  At 
that  time,  the  defendant  had  a  mortgage  on  the  same  oxen, 
given  to  him  by  Grimes  to  secure  a  debt  in  the  county  of  Clay, 
also  in  this  State,  on  the  31st  day  of  January,  1872,  but  which 
was  not  deposited  in  the  office  of  the  judge  of  probate  of  Clay 


OF  ALABAMA.  369 

[Noles  v.  Marable.] 

county  for  record,  until  the  loth  day  of  February,  1872,  the 
day  after  the  oxen  were  pledged  to  the  plaintiff  Marable,  as 
above  said.  The*  mortgage  matured  on  the  1st  day  of  April, 
1872,  and  the  defendant  Noles  got  possession  of  the  oxen  on 
the  3d  day  of  April,  after  the  law  day  of  the  mortgage  ;  but  it 
is  not  shown  how  this  possession  was  acquired.  Marable  had 
no  notice  of  the  mortgage  when  the  oxen  were  delivered  to  him 
in  pledge  by  Grimes,  as  above  said. 

The  evidence  tends  to  show  that  Marable's  title  was  that  of  a 
pawnee,  and  there  was  no  one  that  participated  with  him  in  this 
title.  This  was  a  legal  title  to  the  possession.  Story's  Bailm. 
§  7.  It  gave  Marable  a  special  property  in  the  thing  pledged. 
Such  a  right  to  the  possession  will  sustain  an  action  of  detinue 
by  the  bailee.  "  A  person  who  has  only  a  special  property,  as  a 
bailee,  may  also  support  this  action,  where  he  delivered  the 
goods  to  the  defendant,  or  they  are  taken  out  of  such  bailee's 
custody."  1  Chitt.  PI.  p.  (122)  ;  4  Bing.  106  ;  Reese  v.  Harris, 
27  Ala.  301  ;  2  Pars,  on  Cont.  p.  110.  The  proof  here  tends  to 
show  that  the  title  as  bailee  was,  exclusive  of  all  others,  in  the 
plaintiff  alone.  This  entitled  him  to  recover,  if  the  defendant 
did  not  show  a  better  title.     Parsons  v.  Boyd,  20  Ala.  112. 

3.  The  refusal  of  the  charge  asked  did  not  injure  the  defend- 
ant. The  evidence  before  the  jury  did  not  require  it  to  be 
given.  It  was,  as  to  the  case  before  the  court,  a  mere  abstract 
proposition.  There  was  no  one  who  disputed  Marable's  title  as 
bailee.  It  was  not  error  to  refuse  a  charge  not  based  on  the 
case  made  in  the  record,  though  the  proposition  of  law  it  con- 
tained was  correct. 

The  second  charge,  asked  and  refused  below  on  the  part  of 
the  defendant,  is  in  these  words:  "That  if  Grimes  removed 
the  oxen  from  Clay  county,  with  the  view  to  delay  or  defraud 

Noles  (the  mortgagee),  that  he  is  a  trespasser,  and  no 

can  be  acquired  under  him."  This  charge  was  also  abstract, 
besides  being  unintelligible.  There  is  no  evidence  whatever 
tending  to  show  that  "  Grimes  removed  the  oxen  from  Clay 
county  with  a  view  to  delay  or  defraud  Noles."  A  charge  must 
be  pertinent  to  the  evidence,  and  it  must  be  intelligible,  or  it 
may  be  refused  by  the  court.     1  Brickell's  Dig.  p.  340,  §  64. 

.  It  is  not  intended  to  be  decided  in  this  case,  that  a  resident 
freeholder  can  be  sued  out  of  the  county  of  his  freehold  and 
permanent  residence,  but  only  that  the  plea  that  raises  this 
issue  is  in  abatement,  and  must  be  pleaded  and  filed  at  the  re- 
turn of  the  warrant  or  summons. 

The  judgment  of  the  court  below  is  affirmed, 
vol.  II.  24 
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Gilmer's  Executor  v.  Purgason. 

Action  on  Promissory  Note,  by  Payee's  Executors  against  Maker. 

Grant  of  letters  testamentary  during  recent  war.  —  An  executor,  to  whom  letters 
testamentary  were  granted  by  the  probate  court  of  the  proper  county  in  this  State 
during  the  recent  war,  and  who  thereupon  instituted  an  action,  after  the  close  of 
the  war,  to  recover  assets  belonging  to  his  testator's  estate,  may  continue  such 
action  by  virtue  of  new  letters,  granted  to  him  since  its  commencement,  by  the 
proper  probate  court  of  the  present  government. 

Appeal  from  the  Circuit  Court  of  Chambers. 

Tried  before  the  Hon.  L.  B.  Strange. 

This  action  was  brought  by  B.  S.  Bibb  and  Jefferson  Falkner, 
as  executors  of  the  last  will  and  testament  of  William  B.  S. 
Gilmer,  deceased,  against  Alfred  B.  Purgason  ;  was  founded 
on  the  defendant's  promissory  note  for  $324,  dated  the  18th 
day  of  January,  1861,  and  payable  on  the  1st  day  of  January, 
1862,  to  said  W.  B.  S.  Gilmer  or  bearer  ;  and  was  commenced 
on  the  9th  day  of  February,  1869.  The  will  of  said  Gilmer 
was  duly  proved,  and  admitted  to  probate,  by  the  probate 
court  of  said  county  of  Chambers,  on  the  13th  day  of  Febru- 
ary, 1865  ;  and  the  plaintiffs'  letters  testamentary  were  granted 
by  said  probate  court  on  the  23d  day  of  June,  1865.  On  the 
28th  day  of  July,  1871,  new  letters  testamentary  were  granted 
to  the  plaintiffs  by  said  probate  court.  Afterwards,  said  B.  S. 
Bibb  made  a  final  settlement  of  his  accounts  as  executor,  in  the 
chancery  court  at  Montgomery,  and  resigned  the  trust ;  and  on 
the  suggestion  of  this  fact  to  said  court  in  which  this  suit  was 
pending,  at  its  October  term,  1872,  it  was  ordered  that  the 
cause  thenceforward  should  stand  and  be  prosecuted  in  the 
name  of  said  Falkner  alone.  The  defendant  filed  a  special 
plea  of  ne  ungues  executor,  alleging  that  the  plaintiffs'  letters 
testamentary  were  illegal,  null,  and  void,  because  granted  by  a 
court  which  was  acting  under  the  illegal  government  then  ex- 
isting in  Alabama  in  rebellion  against  the  government  of  the 
United  States,  and  which,  for  that  reason,  had  no  jurisdiction 
to  grant  said  letters.  To  this  plea  the  plaintiffs  specially  re- 
plied, setting  up  the  new  grant  of  letters  to  them  as  above 
stated  ;  to  which  the  defendant  rejoined,  "  in  short  by  con- 
sent," that  said  Gilmer's  will  had  never  been  admitted  to  pro- 
bate by  any  court  having  jurisdiction.  The  plaintiffs  demurred 
to  this  rejoinder,  but  the  court  overruled  the  demurrer  ;  and 
issue  was  then  joined  on  it.  On  the  trial,  as  the  bill  of  excep- 
tions shows,  the  plaintiff  (said  Falkner)  offered  in  evidence  a 
certified  transcript  from  the  records  of  the  probate  coiu-t  of 
Chambers,  showing  that  said  Gilmer's  will  was  admitted  to 
probate,  on  due  proof  of  its  execution,  &c,  on  the  15th  Feb- 
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ruary,  1865,  and  again  on  the  28th  July,  1871.  On  motion  of 
the  defendant,  the  court  excluded  this  transcript  from  the  jury, 
and  also  the  second  grant  of  letters  testamentary  to  said  Bibb 
and  Falkner.  In  consequence  of  these  rulings,  to  which  ex- 
ceptions were  reserved,  the  plaintiff  was  compelled  to  take  a 
nonsuit ;  which  he  now  moves  to  set  aside,  assigning  the  ad- 
verse rulings  of  the  court  as  error. 

J.  Falkner,  with  Watts  &  Troy,  for  appellant. 

E.  G.  Richards,  contra. 

BRICKELL,  J.  —  The  only  question  presented  by  this  rec- 
ord is,  whether  an  executor,  obtaining  letters  testamentary  dur- 
ing the  recent  war,  from  a  court  of  probate  in  this  State  having 
authority  to  grant  them,  who  instituted  suit  for  the  recovery  of 
the  assets  of  his  testator,  can  continue  such  suit  by  virtue  of 
new  letters  granted  to  him  during  its  pendency,  and  since  the 
organization  of  the  present  state  government,  by  the  court  of 
probate  having  jurisdiction  ?  This  question  must  be  answered 
affirmatively.  In  Bibb  <f  Falkner  v.  Avery  (45  Ala.  691),  it  was 
held  by  this  court,  that  the  probate  of  a  will,  and  the  grant 
of  letters  testamentary,  obtained  in  this  State  in  1865,  during 
the  war,  were  to  be  regarded  as  the  judicial  acts  of  a  foreign 
court,  under  a  foreign  government,  not  conferring  on  the  exec- 
utor the  right  to  maintain  suits  in  the  courts  of  the  present 
government.  To  maintain  such  suits,  the  executor  must  obtain 
new  letters  from  the  proper  jurisdiction  of  the  present  gov- 
ernment. These  new  letters,  when  obtained,  it  was  declared, 
should  be  considered  in  the  nature  of  an  administration  de  bonis 
non.  Treating  such  new  grant  as  an  administration  de  bonis 
non,  the  legal  consequence  is  the  right  of  the  administrator  de 
bonis  non  to  continue  and  prosecute  in  his  own  name  all  suits 
commenced  by  the  predecessor  in  the  administration,  for  the 
recovery  of  the  assets  of  the  testator.  On  him  the  title  to  such 
assets  devolves  by  operation  of  law. 

The  rulings  of  the  circuit  court  were  adverse  to  this  view  ; 
and  the  judgment  of  nonsuit  is  therefore  set  aside,  and  the 
cause  remanded) 
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Balkum  v.  Harper's  Administrator. 

Bill  in  Equity  for  Injunction  of  Execution  on  Judgment  at  Law. 

Violation  of  injunction,  pending  appeal.  —  "When  an  execution  on  a  judgment 
at  law  has  been  enjoined,  and  the  injunction,  though  dissolved  by  the  chancellor, 
has  been  restored  pending  an  appeal  from  his  decree,  the  issue  of  another  execu- 
tion, before  the  appeal  has  been  determined,  is  a  violation  of  the  injunction,  and 
punishable  as  a  contempt  of  the  chancery  court;  or  it  may  be  made  the  basis  of  a 
supplemental  bill. 

Appeal  from  the  Chancery  Court  of  Henry. 

Heard  before  the  Hon.  B.  B.  McCraw. 

The  bill  in  this  case  was  filed,  as  a  supplemental  bill,  on  the 
12th  February,  1873,  by  James  W.  Balkum,  the  appellant, 
against  James  A.  Yonge,  as  the  administrator  de  bonis  non  of 
the  estate  of  John  W.  Harper,  deceased  ;  and  sought  to  enjoin 
an  execution  on  a  judgment,  which  the  administrator  in  chief 
of  said  Harper  had  recovered  against  said  Balkum.  The  orig- 
inal bill  was  filed  for  the  purpose  of  enjoining  a  former  execu- 
tion on  said  judgment,  and  was  dismissed  by  the  chancellor  on 
final  hearing ;  but  an  appeal  was  taken  from  his  decree,  and 
the  injunction  restored  pending  the  appeal ;  and  the  appeal  was 
still  pending  in  this  court  when  the  second  execution  was  sued 
out,  and  when  the  supplemental  bill  was  filed.  The  chancellor 
dismissed  the  bill,  for  want  of  equity,  and  his  decree  is  now 
assigned  as  error. 

F.  M.  Wood,  with  J.  D.  Roquemore,  for  appellant. 

W.  C.  Oates,  contra. 

B.  F.  SAFFOLD,  J.  —  The  appellant  having  obtained  an 
injunction,  restraining  the  appellee  from  enforcing  an  execu- 
tion at  law  against  his  property,  the  chancellor  dissolved  it ; 
whereupon  he  appealed  to  this  court.  During  the  pendency  of 
the  appeal,  the  appellee  sued  out  another  execution,  in  viola- 
tion of  the  injunction,  which  had  been  restored  for  the  purpose 
of  the  appeal.  The  appellant  then  filed  the  bill  of  this  case, 
as  a  supplement,  to  enjoin  the  second  execution.  The  court 
dismissed  it,  on  demurrer,  for  want  of  equity,  on  the  ground 
that  the  remedy  followed  the  original  cause,  which  was  in  the 
supreme  court.  From  this  decree  of  dismissal  the  appeal  is 
taken. 

The  authority  of  the  chancellor  to  act  in  the  matter  was  not 
impaired  by  the  transfer  of  the  cause  to  this  court.  It  is  the 
judgment  of  the  primary  court  that  is  affirmed.  On  reversal 
and  remandment,  the  cause  resumes  its  former  position.     If  a 
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judgment  is  rendered  here,  it  is.  in  contemplation  of  law,  the 
judgment  of  the  lower  court.  This  court  does  not  issue  the 
process  necessary  for  the  enforcement  of  its  own  judgments, 
but  certifies  them  to  the  courts  whence  the  causes  come  for  ex- 
ecution. The  court  of  original  jurisdiction  must  first  be  ap- 
plied to,  for  every  infraction  of  its  authority,  and  the  party 
aggrieved  by  its  action  may  then  come  here  by  appeal. 

The  suing  out  of  the  second  execution  was  a  clear  contempt 
of  the  chancery  court,  and  properly  remediable  by  process  for 
the  trial  and  punishment  of  the  contempt.  Gates  v.  McDaniel, 
4  Stew.  &  Port.  69  ;  S.  C.  3  Port.  356.  As,  however,  the  sup- 
plemental bill  is  permissible,  and  the  cause  is  here,  the  decree 
of  the  chancellor  is  reversed,  and  a  decree  will  be  rendered  in 
this  court,  according  to  the  prayer  of  the  bill,  on  the  authority 
of  Balkum  v.  Yonge,  adm'r,  at  the  present  term. 


Olive  v.  Adams. 

Statutory  Heal  Action  in  Nature  of  Ejectment. 

1.  When  vendor  cannot  maintain  ejectment  against  purchaser.  —  A  vendor  of  land 
cannot  recover  against  the  purchaser  in  ejectment,  or  in  a  statutory  action  in  the 
nature  of  ejectment  (Rev.  Code,  §§  2611-14),  by  proving  only  that  he  once  sold 
the  land  to  defendant,  and  executed  to  him  a  bond  for  titles,  which  is  not  pro- 
duced :  he  must  show  title  in  himself,  or  a  right  to  the  possession. 

2.  Notice  to  produce  papers.  —  When  a  party  desires  to  use  as  evidence  a  paper 
or  writing  which  is  in  the  possession  of  his  adversary,  he  must  give  notice  to  pro- 
duce it,  before  he  can  adduce  secondary  evidence  of  its  contents. 

3.  Examination  of  party  as  witness  against  himself.  —  Under  the  statute  abol- 
ishing the  incompetency  of  parties  as  witnesses  in  civil  cases,  a  party  may  ex- 
amine his  adversary  as  a  witness  in  open  court,  and  is  not  compelled  to  file  inter- 
rogatories to  him,  as  under  the  former  statute.  Revised  Code,  §§  2704,  2731. 
(Peters,  C.  J.,  dissenting). 

Appeal  from  the  Circuit  Court  of  Henry. 
Tried  before  the  Hon.  J.  McCaleb  Wiley. 

W.  C.  Oates,  for  appellant. 

Jas.  L.  Ptjgh,  F.  M.  Wood,  and  D.  M.  Seals,  contra. 

PETERS,  C.  J.  —  This  is  a  suit  in  the  nature  of  an  action 
of  ejectment,  to  recover  the  possession  of  land,  brought  under 
our  statute.  The  cause  was  submitted  to  a  jury  on  the  trial  in 
the  court  below,  on  the  plea  of  not  guilty.  The  charge  of  the 
court  being  adverse  to  the  plaintiff,  he  took  a  nonsuit ;  and 
judgment  was  rendered  against  him  in  favor  of  the  defendant 
for  the  costs.  From  this  judgment  he  appeals  to  this. court. 
Here,  he  insists  that  certain  rulings,  and  the  charge  of  the 
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court  below  adverse  to  him,  as  shown  in  the  bill  of  exceptions, 
are  erroneous,  and  moves  in  this  court  that  the  nonsuit  be  set 
aside,  and  for  a  new  trial. 

In  ejectment,  under  the  form  prescribed  by  the  Code,  the 
fictitious  proceedings  are  abolished,  and  the  law  of  the  com- 
mon-law action  of  ejectment  is  kept  in  force,  except  so  far  as 
the  same  is  changed  by  the  Code.  Rev.  Code,  §§  2611,  2610; 
38  Ala.  44,  135.  The  statute  declares,  that  "  the  defendant 
may  plead  that  he  is  not  guilty  of  unlawfully  withholding  the 
premises  claimed  by  the  plaintiff  ;  "  and  that  "  such  a  plea  is 
an  admission  by  the  defendant,  that  he  is  in  the  possession  of 
the  premises  sued  for,  unless  he  states  distinctly  upon  the 
record  the  extent  of  his  possession  ;  in  which  case,  it  is  an 
admission  of  possession  to  such  extent  only."  Rev.  Code, 
§§  2613,  2614 ;  29  Ala.  542.  Here,  the  plea  is  general,  and 
admits  the  possession  by  the  defendant  of  the  premises  sued 
for  ;  but  it  admits  no  more.  It  does  not  admit  that  this  pos- 
session is  wrongful,  or  unlawful.  It  is  merely  a  possessory 
action,  and  only  the  right  of  possession  is  tried,  and  not  the 
mere  right  to  the  land.  Troublesome  v.  Estill,  1  Bibb,  128. 
The  plaintiff,  then,  must  show,  not  simply  that  he  has  been 
the  owner  of  the  land  sued  for,  but  that  he  had  at  the  com- 
mencement of  the  suit  the  legal  right  of  possession.  3  Bac. 
Abr.  Bouv.  pp.  256,  257;  1  Chitt.  PL  pp.  187,  188  et  seq.; 
14  Peters,  322  ;  15  Peters,  410  ;  6  Peters,  431.  The  com- 
plaint in  this  form  of  action  states,  that  the  plaintiff  brings  his 
action  to  recover  the  land  sued  for,  "  of  which  he  was  pos- 
sessed before  the  commencement  of  the  suit;  and  after  such 
possession  accrued,  the  defendant  entered  thereupon,  and  un- 
lawfully withholds  and  detains  the  same."  Rev.  Code,  § 
2611  ;  lb.  p.  677.  To  this  the  defendant  answers  by  his  plea, 
that  "  he  is  not  guilty  of  unlawfully  withholding  the  premises 
claimed  by  the  plaintiff."  Rev.  Code,  §  2613,  supra.  This 
issue  involves  the  fact  of  a  possession,  under  some  legal  right 
by  the  plaintiff,  of  the  land  sued  for,  and  also  an  unlawful 
withholding  of  the  same  land  by  the  defendant.  Whatever 
testimony  will  show  this  possession  in  the  plaintiff,  is  com- 
petent evidence.  If  mere  possession  alone  is  relied  on,  this 
may  be  shown  by  parol.  But  if  the  right  to  the  possession  is 
derived  from  the  title  to  the  land,  then  the  title  must  be  shown 
by  proper  instrument  in  writing  executed  as  required  by  the 
statute.     Rev.  Code,  §§  2599,  1535,  1536. 

Here,  the  plaintiff  did  not  attempt  to  show  any  title  to  the 
land  in  himself,  except  by  his  declarations  that  he  had  once 
been  the  "  owner  "  of  the  land  in  question,  and  had  sold  the 
same  to  the  defendant  in  the  year  1865.  In  connection  with 
this  evidence,  he  also  put  in  evidence  before  the  jury  a  bill  in 
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chancery,  filed  by  the  defendant  as  complainant,  against  him, 
in  which  it  was,  among  other  things,  stated  by  the  defendant, 
that  he  had  purchased  certain  lands  of  the  plaintiff  in  this  suit 
in  1865,  and  that  he  received  at  said  purchase  the  plaintiff's 
bond  for  title  to  the  lands  so  purchased,  and  gave  his  promis- 
sory notes  for  the  purchase-money  ;  that  the  bond  for  title  had 
been  lost  or  destroyed ;  that  he  took  possession  of  said  lands 
under  said  contract  of  sale  ;  that  the  purchase-money  for  said 
lands  had  been  wholly  paid,  and  that  there  was  nothing  due 
thereon  to  the  plaintiff.  Upon  this  evidence,  the  court 
charged  the  jury,  if  they  believed  the  evidence,  they  must  find 
for  the  defendant.  This  evidence  did  not  show  that  the  de- 
fendant in  the  court  below  withheld  the  premises  sued  for 
unlawfully,  or  that  the  plaintiff  had  any  present  right  of  en- 
try and  possession.  Minor,  331 ;  Rev.  Code,  §§  2611,  2613. 
Primd  facie,  the  bond  for  title,  which  the  plaintiff  had  given 
to  the  defendant  on  the  sale  in  1865,  the  contents  of  which 
was  sought  to  be  established,  was  not  necessarily  relevant  to 
the  issue  on  trial.  It  could  only  have  proved  a  former  owner- 
ship of  the  lands  in  controversy  in  the  plaintiff,  and  the  sale 
to  the  defendant.  These  facts  were  admitted  by  the  defend- 
ant in  his  statements  in  his  bill  in  the  chancery  suit.  The 
plaintiff  was,  therefore,  not  injured  by  the  refusal  of  the  court 
to  allow  evidence  of  its  contents. 

2.  Besides,  the  bond  was  a  written  instrument,  rightfully  in 
possession  of  the  defendant.  There  was  no  evidence,  which 
was  at  all  conclusive,  that  it  could  not  have  been  produced  at 
the  time  of  the  trial,  which  occurred  in  March,  1872,  and  the 
bill  was  filed  in  May,  1871,  which  admitted  its  loss.  The 
proper  practice,  in  such  a  case,  is  to  give  the  party  having  cus- 
tody of  the  instrument  or  writing  sought  for,  notice  to  produce 
it.  Then,  if  it  is  not  produced  in  response  to  the  notice,  evi- 
dence of  its  contents  may  be  given,  whether  it  be  lost  or  not. 
1  Greenl.  Ev.  557,  560.  The  court  did  not  err  in  the  practice 
complained  of.  This  is  a  rule  long  established,  and  from 
which  we  are  unwilling  to  depart.  The  rule  as  to  a  lost 
instrument  is  also  somewhat  more  strict,  than  that  relied  upon 
by  the  learned  counsel  for  the  appellant  in  this  case.  It  is 
thus  stated  by  Mr.  Greenleaf,  in  his  work  on  Evidence :  "If 
the  instrument  is  lost,  the  party  is  required  to  give  some  evi- 
dence that  such  a  paper  once  existed,  though  slight  evidence  is 
sufficient  for  this  purpose,  and  that  a  bond  fide  and  diligent 
search  has  been  unsuccessfully  made  for  it,  in  the  place  where 
it  was  most  likely  to  be  found,  if  the  nature  of  the  case  admits 
of  such  proof ;  after  which  his  own  affidavit  is  admissible  to 
the  fact  of  its  loss."  1  Greenl.  Ev.  §§  558,  349,  and  cases 
there  cited;   also  Cowen  &  Hill's  note,  861,  to  1   Phil.  Ev. 
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p.  452.  But  this  is  not  the  case  shown  in  the  record.  There, 
the  document  was  in  the  custody  of  the  opposite  party  to  the 
suit ;  and  the  rule  for  its  production  is  as  shown  above,  and 
must  be  complied  with,  to  put  the  court  in  fault,  for  a  refusal 
to  allow  evidence  of  its  contents. 

3.  The  attempt  to  compel  the  defendant  to  testify  against 
himself,  and  in  favor  of  the  plaintiff  on  the  trial  below  before 
the  jury,  as  I  think,  was  properly  restrained  by  the  court. 
The  rule  at  common  law  is,  that  a  party  to  the  suit  is  not  com- 
petent as  a  witness  for  himself,  and  he  cannot,  either  in  crim- 
inal or  civil  cases,  be  compelled  to  testify  against  himself.  1 
Greenl.  Ev.  §  330;  3  Bac.  Abr.  Bouv.  p.  483.  The  Code 
removes  the  incompetency  of  a  party  to  the  suit,  as  a  witness 
for  himself  in  civil  cases,  and  makes  such  party  a  competent 
witness,  so  far  as  this  objection  was  in  his  way.  Rev.  Code, 
§  2704.  But  this  section  of  the  Code  does  not  repeal  the  rule 
of  the  common  law  above  stated,  and  compel  a  party  to  the 
suit,  without  his  consent,  to  become  a  witness  against  himself. 
If  one  party  to  the  suit  desires  the  testimony  of  the  opposite 
party,  it  must  be  obtained  in  the  manner  prescribed  by  the 
Code.  The  party  desiring  the  testimony  of  his  adversary 
must  file  with  the  clerk  of  the  court,  in  which  the  suit  is  pend- 
ing, "  interrogatories  to  be  propounded  to  him,  with  an  affidavit 
that  the  answers  thereto  will  be  material  testimony  for  him  in 
the  cause."  Rev.  Code,  §  2731.  This  latter  provision  of  the 
Code  would  be  without  substantial  reason  for  its  enactment, 
if  the  removal  of  the  incompetency  of  a  party  to  the  suit  was 
also  intended  to  take  away  the  exemption  of  a  party  from 
being  compelled  to  give  evidence  against  himself.  Both  of  the 
above  quoted  sections  of  the  Code  are  intended  to  modify  the 
common  law ;  the  one,  in  one  way,  and  the  other  in  a  different 
way.  The  one  enlarges  the  competency  of  witnesses  in  civil 
suits,  which  is,  to  a  certain  extent,  an  abrogation  of  the  com- 
mon law  upon  the  question  of  competency  alone.  Rev.  Code, 
§  2704.  The  other  curtails  the  privileges  of  the  litigating 
parties  which  existed  at  common  law,  and  subjects  them  to 
examination  in  a  particular  manner,  which  must  be  pursued, 
in  order  to  procure  and  enforce  the  examination  at  all.  Rev. 
Code,  §  2731;  Bivens  v.  Brown,  37  Ala.  422.  This  would 
not  be  required,  if  the  examination  could  be  made  in  open 
court  before  the  jury,  as  with  other  witnesses.  That  this  is 
required,  shows  that  the  statute  is  but  a  modification  of  the 
rule  at  common  law,  without  intention  to  abolish  it.  The 
court,  then,  in  this  view  of  the  law,  did  not  err  in  refusing  to 
compel  the  defendant  to  testify  against  himself.  And  if  this 
view  of  our  statutes  above  quoted  and  referred  to  should  be 
adopted,  then  there  is  no  error  shown  by  the  record  hurtful  to 
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the  appellant.  But  the  majority  of  the  court  do  not  agree 
with  me  in  this  construction  of  our  law.  They  think  that  the 
better  interpretation  requires,  that  a  party  to  the  suit  is  not 
only  competent,  but  he  may  be  compelled  to  testify  in  open 
court,  in  all  cases  where  such  competency  exists,  for  the  oppo- 
site party.     Rev.  Code,  §§  2703,  2704. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 


Sheppard  v.  Powers  &  Brothers. 

Garnishment  in  aid  of  Pending  Suit. 

Judgment  by  default  on  process  not  signed  by  cleric.  —  When  a  garnishment  is  sued 
out  in  aid  of  a  pending  suit,  and  the  record  shows  that  the  summons  was  not 
signed  by  the  clerk,  a  judgment  by  default  against  the  oricinal  defendant  is  void, 
and  a  judgment  by  default  against  the  garnishee  is  also  void. 

Appeal  from  the  Circuit  Court  of  Hale. 

The  record  does  not  show  the  name  of  the  presiding  judge. 

W.  &  J.  Webb,  for  appellant. 

Coleman  &  Seay,  contra. 

SAFFOLD,  J.  —  The  appeal  is  from  a  judgment  by  default, 
rendered  in  favor  of  the  appellees,  against  the  appellant,  as 
garnishee.  The  garnishment  was  in  aid  of  a  suit  pending  be- 
tween the  appellees  as  plaintiffs,  and  D.  Smith  as  defendant. 
The  error  assigned  is,  the  judgment  against  the  defendant 
Smith  was  by  default,  and  the  summons  was  not  signed  by  the 
clerk.  The  record  shows  this  to  be  so.  The  judgment  against 
the  defendant,  Smith,  is  void  for  want  of  jurisdiction  of  his  per- 
son. Winnemore  v.  Mathews,  45  Ala.  449.  Without  a  valid 
judgment  against  him,  in  favor  of  the  plaintiffs,  the  garnishee 
would  not  be  protected.  Flash,  Hartwell  $  Co.  v.  Paul,  Cook 
$  Co.  29  Ala.  141  ;  Dew  v.  The  Bank  of  Alabama,  9  Ala.  323. 

The  judgment  is  reversed,  and  a  judgment  will  be  rendered 
in  this  court,  discharging  the  garnishee,  and  imposing  the  costs 
of  this  appeal,  and  of  the  garnishment  proceeding  in  the  court 
below,  on  the  appellees. 


378  SUPREME   COURT 

[Wil  son  v.  Bothwell's  Administrator.] 

Wilson  v.  Bothwell's  Administrator. 

Action  by  Administrator,  on  Bond  payable  to  Intestate. 

Termination  of  administrator's  authority  pending  action  by  him ;  how  pleaded.  — 
Under  the  plea  of  ne  ungues  administrator,  to  an  action  brought  by  an  administrator 
in  his  official  capacity,  the  defendant  cannot  show  that  the  plaintiff's  authority  has 
ceased  since  the  commencement  of  the  suit;  that  fact  must  be  specially  pleaded  to 
the  further  maintenance  of  the  action,  or  puis  darrein  continuance,  according  as  it 
occurred  before  or  after  issue  joined  or  plea  pleaded. 

Appeal  from  the  Circuit  Court  of  Talladega. 
Tried  before  the  Hon.  Charles  Pelham. 

Taul  Bradford,  for  appellant. 

L.  E.  Parsons,  contra. 

BRICKELL,  J.  —  This  action  was  brought  by  the  appellee, 
suing  as  the  administrator  of  the  estate  of  Ellen  Bothwell,  de- 
ceased, against  M.  L.  Wilson,  the  appellant ;  and  was  founded 
on  a  bond  made  by  the  defendant,  payable  to  the  plaintiff's 
intestate.  The  suit  was  commenced  on  the  3d  day  of  February, 
1870  ;  and  the  trial  was  had  on  the  5th  day  of  March,  1872. 
The  defendant  pleaded,  "  in  short  by  consent,  the  general  issue, 
with  leave  to  give  in  evidence  any  matter  that  could  be  specially 
pleaded  in  bar  ;  "  and,  for  greater  certainty,  he  also  pleaded 
ne  ungues  administrator,  "  in  short  by  consent."  On  the  trial, 
the  plaintiff  offered  in  evidence  a  certified  transcript  from  the 
records  of  the  court  of  probate  of  St.  Clair  county,  showing  his 
appointment  as  administrator  of  the  estate  of  said  Ellen  Both- 
well,  by  virtue  of  his  office  of  sheriff  of  said  county.  The  ap- 
pointment appears  to  have  been  made  on  the  18th  day  of  Feb- 
ruary, 1869 ;  and  the  plaintiff's  term  of  office  as  sheriff  expired 
in  November,  1871.  The  defendant  objected  to  this  evidence, 
and  reserved  an  exception  to  its  admission  by  the  court.  He 
also  asked  three  charges,  which  were  refused,  and  which,  in 
effect,  asserted  the  proposition,  that  his  administration  expired 
with  his  term  of  office  as  sheriff,  and,  on  that  account,  he  was 
not  entitled  to  recover.  The  refusal  of  these  charges,  and  the 
admission  of-  the  evidence  objected  to,  are  now  assigned  as 
error. 

The  plaintiff  was  certainly  administrator,  entitled  to  sue,  at 
the  commencement  of  this  suit.  If  his  authority  to  continue 
the  suit  was  vacated  by  the  subsequent  expiration  of  his  term  of 
office  as  sheriff,  the  fact  should  have  been  pleaded,  not  as  a  gen- 
eral plea  in  bar,  which  has  relation  to  the  commencement  of  the 
suit,  and  negatives  the  plaintiff's  right  of  suit  then,  but  specially 
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to  the  further  maintenance  of  the  suit,  or  puis  darrein  continu- 
ance, according  to  the  occurrence  of  the  fact  before  or  after 
issue  joined,  or  plea  pleaded.  If  the  fact  occurred  before  issue 
joined,  or  plea  pleaded,  then  it  should  have  been  pleaded  to  the 
further  maintenance  of  the  suit ;  if  after  issue  joined,  or  plea 
pleaded,  then  it  should  have  been  pleaded  puis  darrein  continu- 
ance. McDougald  v.  Rutherford,  30  Ala.  253 ;  Sadler  v.  Fisher, 
3  Ala.  200  ;  Burns  v.  Hindman,  7  Ala.  531.  If  the  fact  is  not 
so  pleaded,  it  cannot  be  given  in  evidence. 

The  plea  of  ne  unques  administrator,  interposed  by  the  de- 
fendant, was  a  denial  only  that  the  plaintiff  was  administrator 
at  the  commencement  of  the  suit.  Evidence  that  he  was  then 
administrator,  negatived  the  plea.  It  was  not  competent  for 
the  defendant,  under  this  plea,  to  give  evidence  of  the  termina- 
tion of  the  plaintiff's  authority  as  administrator  pending  the 
suit.  That  was  not  the  issue  he  had  tendered,  or  which  the 
plaintiff  can  be  supposed  to  have  come  prepared  to  meet. 

The  rulings  of  the  court  below  were  in  accordance  with  these 
views,  and  its  judgment  is  affirmed. 


Hudgens  et  al  v.  Cameron's  Administrator. 

Bill  in  Equity  to  enforce  Vendor's  Lien  on  Land. 

1.  Payment  fur  land  in  Confederate  currency;  vendor's  lien.  —  A  payment  in  Con- 
federate currency,  in  1863,  for  land  sold  by  an  administrator,  under  an  order  of 
the  probate  court,  on  the  7th  January,  1861,  does  not  discharge  the  debt,  except 
under  peculiar  circumstances,  which  must  be  affirmatively  shown  ;  but  the  land 
remains  subject  to  the  vendor's  lien,  at  least  as  to  the  interest  of  those  parties  who 
did  not  accept  the  currency  so  paid. 

2.  Who  is  purchaser  for  valuable  consideration  without  notice.  —  A  sub-purchaser  of 
land,  sold  by  an  administrator  under  an  order  of  the  probate  court,  is  not  charge- 
able with  notice  of  the  non-payment  of  the  purchase-money,  or  of  the  fact  that  it 
was  paid  in  Confederate  currency,  because  his  father,  who  was  his  immediate  ven- 
dor, had  notice;  nor  can  he  be  charged  with  constructive  notice,  on  account  of  the 
non-production  of  the  deed  to  the  original  purchaser,  or  proof  of  its  loss,  when  the 
record  of  the  probate  court  recites  the  confirmation  of  the  sale,  and  the  payment 
of  the  purchase-money,  and  the  administrator  testifies,  without  objection,  that  he 
made  a  deed  under  the  order  of  the  court. 

3.  Conclusiveness  of  recitals  in  probate  decree,  as  to  payment  of  purchase-money.  — 
Recitals  in  the  decree  of  the  probate  court,  confirming  a  sale  of  land  made  by  an 
administrator  under  its  order,  as  to  the  payment  of  the  purchase-money,  are  not 
conclusive  on  a  subsequent  administrator,  when  seeking  to  enforce  a  vendor's  lien 
on  the  land. 

4.  Parties  to  bill  to  enforce  vendor's  lien.  —  An  administrator  de  bonis  non  may  file 
a  bill  to  enforce  a  vendor's  lien  on  land,  which  was  sold  by  the  administrator  in 
chief,  under  order  of  the  probate  court,  foi  division  among  the  heirs  ;  and  although 
the  heirs  themselves  may  also  tile  such  a  bill,  they  are  not  necessary  parties  to  the 
bill  filed  by  the  administrator. 

Appeal  from  the  Chancery  Court  of  Henry. 
Heard  before  the  Hon.  B.  B.  McCraw. 
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The  bill  in  this  case  was  filed  on  the  11th  August,  1871,  by- 
James  W.  Balkum,  as  the  administrator  de  bonis  non  of  the 
estate  of  Angus  Cameron,  deceased,  against  Hamlin  Hudgens, 
as  the  administrator  de  bonis  non  of  the  estate  of  Benjamin 
Askew,  deceased,  and  Thomas  J.  and  J.  B.  Hudgens,  who 
were  sons  of  said  Hamlin  Hudgens ;  and  sought  to  enforce  a 
vendor's  lien  for  the  unpaid  purchase-money  of  a  tract  of  land. 
The  land  belonged  to  said  Angus  Cameron  at  the  time  of  his 
death,  and  was  sold  by  his  administrator-in-chief,  under  an 
order  of  the  probate  court,  on  the  7th  January,  1861,  for 
division  among  the  heirs ;  and  was  bought  at  said  sale  by  said 
Askew,  whose  heirs  afterwards  sold  it  to  said  Hamlin  Hud- 
gens, who  sold  and  conveyed  to  his  said  two  sons.  The  de- 
fendants demurred  to  the  bill  for  want  of  equity,  and  for  want 
of  proper  parties :  and  Thomas  J.  and  J.  B.  Hudgens  set  up 
the  defence  of  purchasers  for  valuable  consideration  without 
notice.  The  chancellor  overruled  the  demurrer,  and,  on  final 
hearing  on  pleadings  and  proof,  rendered  a  decree  for  the  com- 
plainant ;  and  his  decree  is  now  assigned  as  error. 

Seajls  &  Wood,  for  appellants. 

W.  C.  Oates,  contra. 

B.  F.  SAFFOLD,  J.  —  The  essential  issue  between  the 
parties  may  be  concisely  stated  as  follows :  The  appellee,  as 
administrator  de  bonis  non  of  the  estate  of  Angus  Cameron, 
deceased,  filed  the  bill  to  enforce  the  vendor's  lien  upon  land 
of  his  intestate,  sold  under  order  of  the  probate  court  by  his 
predecessors  in  the  administration  on  the  7th  of  January,  1861, 
and  paid  for  in  Confederate  money  in  1863.  The  appellant 
defendants  resist,  on  the  ground  that  they  are  subsequent  pur- 
chasers for  valuable  consideration  without  notice.  The  estate 
of  Cameron  was  not  in  debt,  and  the  sale  was  for  division. 
Some  of  the  heirs  accepted  their  proportion  of  the  Confederate 
currency,  while  others  refused  to  do  so,  or,  being  minors,  were 
unable  to  consent  in  any  way.  The  sale  was  confirmed,  and 
on  a  report  of  the  payment  of  the  purchase-money,  the  admin- 
istrators were  ordered  to  make  title.  The  appellee  was  one  of 
the  sureties  of  the  administrators  in  chief  ;  and  he  alleges  in 
his  bill  that  he  is  the  only  solvent  one.  He  is  liable  as  such 
surety  to  those  of  the  heirs  of  Cameron  whose  claims  have  not 
been  satisfied. 

Lands  sold  on  the  7th  of  January,  1861,  were  not  adequately 
paid  for  in  1863,  with  Confederate  currency ;  or,  if  they  were, 
the  manner  of  its  becoming  so  ought  to  be  shown.  It  is  not 
done  in  this  case.     The  only  question,  therefore,  for  considera- 
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tion  is,  whether  the  defendants  are  bond  fide  purchasers  for 
value  without  notice,  having  paid  the  purchase-money. 

The  only  witness  examined  on  behalf  of  the  complainant 
was  R.  T.  Hudspeth,  one  of  the  two  administrators  in- chief  of 
Cameron.  He  testifies  to  his  reception  of  the  Confederate 
money  from  the  administrator  of  Benjamin  Askew,  the  pur- 
chaser, and  to  the  refusal  of  a  majority  of  the  heirs  of  Cam- 
eron to  accept  payment  in  such  currency.  After  his  report  of 
the  payment,  the  administrator  of  Askew  sold  the  lands,  under" 
order  of  the  court,  as  the  property  of  his  decedent,  to  P.  R. 
Thomason.  He  made  a  deed  to  this  administrator  about  the 
first  of  January,  1864,  but  it  was  incorrect.  He  never  made 
any  other.  He  says  that  the  defendant  Hamlin  Hudgens, 
who  purchased  the  land  from  the  heirs  of  Askew,  knew  in 
what  currency  the  payment  was  made  to  him  ;  but  he  does  not 
know  whether  the  defendants  J.  B.  and  T.  J.  Hudgens  had  such 
knowledge  or  not.  As  Hamlin  Hudgens  is  shown  to  be  a 
mesne  purchaser  who  has  no  interest,  it  was  not  necessary  to 
make  him  a  party.  Merrett  v.  Phenix,  at  June  term,  1871. 
Knowledge,  attributable  to  him,  would  have  no  bearing  against 
the  purchasers  from  him. 

The  defendants  J.  B.  and  T.  J.  Hudgens,  who  are  in  posses- 
sion of  the  land  as  purchasers  from  their  father,  Hamlin 
Hudgens,  deny  any  notice  whatever  of  the  kind  of  currency 
received  by  the  administrator  of  Cameron.  The  only  ten- 
dency of  the  evidence  towards  knowledge  on  their  part  is  the 
inference  derivable  from  such  notice  as  their  father  may  have 
had,  and  may  be  supposed  to  have  communicated  to  them  on 
account  of  his  relationship  to  them.  This  inference  is  not  per- 
missible against  their  pqsitive  testimony  to  the  contrary,  and 
the  consideration  that  their  father  may  have  purposely  with- 
held the  information,  in  order  that  they  might  be  purchasers 
without  notice. 

The  deed  which  Hudspeth  says  he  made,  as  administrator  of 
Cameron,  to  the  administrator  of  Askew,  was  not  produced, 
either  in  original  or  by  record  ;  nor  was  its  absence  accounted 
for,  except  by  the  death  of  the  party  to  whom  it  was  made. 
But  its  existence  was  a  fact  provable  by  parol.  The  testi- 
mony respecting  it  was  received  without  objection.  This, 
with  the  record  of  the  proceedings  in. the  probate  court,  re- 
citing the  confirmation  of  the  sale,  the  payment  of  the  pur- 
chase-money, and  the  order  for  making  title,  is  sufficient  to 
avoid  the  imputation  of  constructive  notice. 

The  recital  of  the  payment  of  the  purchase-money,  con- 
tained in  the  order  to  make  title,  as  it  could  have  been  so 
entered  on  the  statement  and  affidavit  of  the  administrator 
alone,  is  not  an  estoppel  by  admission  or  judgment  against  the 
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complainant  Balkum,  because  the  purchaser  is  not  estopped 
by  it.  The  proceeding  was  not  such  a  one  as  required  a  con- 
test about  the  payment  between  the  administrator  and  the 
purchaser  ;  and  if  there  had  been  one,  the  probate  court  had 
no  jurisdiction  to  determine  it  conclusively.  In  Dugger  v. 
Tayloe  (46  Ala.  320),  parol  evidence  of  the  non-payment  of  the 
purchase-money  was  held  to  be  inadmissible  after  conveyance 
made  by  order  of  the  court  on  the  application  of  the  purchaser, 
in  an  ejectment  suit  brought  by  the  heirs  of  the  decedent 
against  the  purchaser.  Some  stress  is  laid  on  the  necessity  of 
determining  the  payment  of  the  purchase-money.  But  the 
basis  of  the  decision  is  the  change  of  title  under  the  decree  of 
the  court,  which,  in  that  form  of  action,  the  excluded  evidence 
tended  to  nullify.  The  enforcement  of  the  vendor's  lien  is  not 
in  abrogation  of  the  decree  of  sale  and  the  conveyance.  The 
ascertainment  of  payment  is  incidental  and  collateral.  It  is 
an  inference  from  the  order  to  convey,  which  should  not  be 
made  without  it,  just  as  the  death  of  the  person  is  supposed, 
and  to  some  degree  must  be  found,  in  the  grant  of  letters  of 
administration  on  his  estate,  or  the  probate  of  his  will.  Starkie 
on  Ev.  309.  So  the  probate  court,  in  ordering  the  sale  of  a 
decedent's  land,  must  find  that  it  belonged  to  him  ;  but  the 
finding  is  not  conclusive,  else,  as  the  proceeding  is  in  rem,  it 
would  be  an  adjudication  of  title  in  him,  good  against  all  the 
world. 

The  bill  is  not  subject  to  demurrer,  because  the  heirs  of 
Cameron  were  not  made  parties.  They  have  the  right  to  file 
such  a  bill.  But  so  has  the  administrator.  The  statutes  au- 
thorize the  sale  and  distribution  through  him ;  and  having 
made  the  sale,  it  becomes  his  duty  to  see  to  the  collection  of 
the  purchase-money.  He  represents  the  heirs,  and  is  liable  to 
them  if  he  takes  insufficient  security,  or  fails  to  collect  the 
money  when  it  might  have  been  done. 

The  decree  is  reversed,  and  the  cause  remanded. 


Bullard  v.  Johns. 

Action  by  Non-resident,  on  Promissory  Note. 

Security  for  costs  by  non-resident.  —  An  indorsement  on  the  complaint,  in  these 
words,  "  E.  Brooks,  security  for  costs,"  which  is  shown  to  have  been  written  by 
the  plaintiff's  attorney,  in  the  presence  of  said  Brooks,  and  by  his  direction,  is  not 
a  compliance  with  the  statute  (Rev.  Code,  §  2802),  which  requires  security  for  the 
costs  in  actions  by  non-re.-idents ;  but  is  void  under  the  statute  of  frauds  (Rev. 
Code,  §  1862),  and  incapable  of  confirmation  or  amendment. 

Appeal  from  the  Circuit  Court  of  Cleburne. 
Tried  before  the  Hon.  Wm.  L.  Whitlock. 
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James  Aiken  and  W.  H.  Smith,  for  appellant. 
Ellis  &  Caldwell,  contra. 

BRICKELL,  J.  —  The  appellant,  a  non-resident  of  the 
State,  commenced  an  action  against  the  appellee,  founded  on  a 
promissory  note.  On  the  complaint  is  this  indorsement,  "  E. 
Brooks,  security  for  costs."  The  appellee  moved  a  dismissal  of 
the  suit,  because  security  for  costs  had  not  been  given,  as  the 
statute  requires.  On  the  hearing  of  this  motion,  it  appeared 
the  indorsement  recited  above  was  made  by  the  attorney  of  the 
plaintiff,  at  the  commencement  of  the  suit,  by  the  request  and 
authority  of  said  Brooks,  with  a  view  of  binding  him  as  secur- 
ity for  costs.  This  indorsement,  the  court  ruled,  was  not  a 
sufficient  security  for  costs.  Brooks  being  in  court,  the  plain- 
tiff proposed  to  amend  by  giving  a  security  in  proper  form, 
which  the  court  refused,  and  dismissed  the  suit.  These  rul- 
ings of  the  court,  which  were  excepted  to,  are  now  assigned  as 
error. 

A  securityship  for  costs  is  "  a  promise  to  answer  for  the  debt, 
default,  or  miscarriage  of  another,"  obnoxious  to  the  statute  of 
frauds,  unless  in  writing,  subscribed  by  the  party  to  be  charged, 
or  some  other  person  by  him  thereunto  lawfully  authorized  in 
writing.  Rev.  Code,  §  1862.  A  mere  verbal  promise  to  be 
liable  for  the  costs,  as  security  for  him  who  is  primarily  liable, 
would  be  void,  and  incapable  of  enforcement  by  suit.  There- 
fore, to  constitute  a  securityship  for  costs,  as  contemplated  by 
the  statute,  there  must  be  an  obligation,  or  agreement  in  writ- 
ing, subscribed  by  the  party  to  be  charged,  or  by  some  one  for 
him  having  authority  in  writing.  The  indorsement  on  the 
complaint  in  this  case  appears  to  have  been  made  upon  a  mere 
verbal  authority  given  by  Brooks  to  the  attorney.  Such  indorse- 
ment imposed  no  obligation  or  liability  on  Brooks,  and  was  a 
mere  nullity.  It  was  not  a  security  for  costs,  and  the  court  did 
not  err  in  so  declaring ;  nor  was  it  an  imperfect  or  defective 
securityship,  capable  of  amendment  by  the  substitution  of  suffi- 
cient security.  It  was  void,  by  the  express  terms  of  the  statute 
of  frauds,  and  incapable  of  being  made  the  basis  of  a  security 
conforming  to  the  statute. 

The  rulings  of  the  court  below  were  correct,  and  its  judgment 
is  affirmed. 
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Comer  v.  Jackson. 

Action  on  Promissory  Note,  by  Payee  against  Maker. 

1.  Service  of  process  on  Sunday. —  The  service  of  process  on  Sunday  is  merely 
an  irregularity,  which  may  be  pleaded  in  abatement,  or  set  aside  on  motion,  but  it 
does  not  render  a  judgment  by  default  either  void  or  reversible. 

2.  Plea  in  abatement  of  misnomer.  —  When  the  defendant  is  sued  on  a  note  by 
the  name  signed  to  it,  and  he  does  not  deny  the  execution  of  the  note  by  him,  he 
cannot  plead  in  abatement  on  account  of  an  alleged  misnomer. 

3.  Verdict;  rendition  and  correction  of.  —  The  jury  may  retire  from  the  eourt  to 
consider  of  their  verdict,  or  they  may  ajzree  upon  it  without  retiring;  and  when  it 
has  been  announced  to  the  court,  whether  orally  by  their  foreman,  or  in  writing 
signed  by  him,  it  may  be  corrected  by  them,  and  put  in  proper  form,  under  the 
direction  of  the  court,  until  it  has  been  entered  of  record,  or  until  they  have  been 
discharged. 

Appeal  from  the  City  Court  of  Eufaula. 

Tried  before  the  Hon.  E.  M.  Keils. 

This  action  was  brought  by  B.  H.  Jackson,  against  G.  L.  Co- 
mer and  J.  W.  Dreury ;  was  founded  on  the  defendants'  prom- 
issory note  fof  $2,800,  dated  the  20th  day  of  August,  1870,  and 
due  the  1st  day  of  January,  1871  ;  and  was  commenced  on  the 
18th  day  of  May,  1872.  At  the  trial  term,  as  the  bill  of  excep- 
tions states, "  the  plaintiff  asked  the  court,  through  his  attorney, 
to  allow  the  sheriff  to  amend  his  return  on  the  summons  and 
complaint,  so  that  it  might  show  that  the  defendant  G.  L.  Co- 
mer had  been  served  with  a  copy  of  said  summons  and  complaint. 
The  defendant  Comer  objected  to  the  proposed  amendment, 
and  offered  to  prove  to  the  court  that  he  had  not  been  served 
with  a  copy  of  said  summons  and  complaint,  as  required  by 
law.  The  court  refused  to  hear  the  proof  offered  by  said  Co- 
mer, and  permitted  the  sheriff  to  amend  his  return,  by  adding 
thereto  these  words :  '  Executed  by  serving  the  defendant  G. 
L.  Comer  with  a  copy  of  the  summons  and  complaint,  this  19th 
May,  1872,'  which  was  signed  by  said  sheriff.  To  all  of  which 
said  rulings  of  the  court  the  defendant  Comer  excepted. 

"  On  a  subsequent  day  of  the  term,  when  the  cause  was  reg- 
ularly called  for  trial,"  the  defendant  Dreury  filed  a  plea  in 
abatement,  which  was  sworn  to,  alleging  that  his  true  name  was 
John  W.  Dreury,  and  not  J.  W.  Dreury  ;  to  which  the  plaintiff 
replied,  that  he  signed  the  note  sued  on  by  the  name  of  J.  W. 
Dreury,  and  that  he  was  known  by  that  name  as  well  as  by  the 
other  ;  and  issue  was  joined  on  this  replication.  On  the  evi- 
dence adduced  on  this  plea,  the  court  charged  the  jury,  "  that 
if  they  believed,  from  the  evidence,  that  the  defendant  was 
known  as  well  by  one  name  as  by  the  other,  they  must  find  the 
issue  on  the  plea  in  favor  of  the  plaintiff;"  to  which  charge 
said  defendant  Dreury  excepted.     The  jury  returned  a  verdict 
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in  these  words:  "  We,  the  jury,  find  that  the  defendant  J.  W. 
Dreary  and  John  W.  Dreury  are  known  as  the  same  person ; " 
which  was  signed  by  their  foreman.  "  The  plaintiff  then  said 
that  he  was  not  satisfied  with  this  verdict,  and  asked  the  court 
to  direct  them  to  put  their  verdict  in  proper  form  ;  and  then 
wrote  out  a  verdict,  and  asked  the  court  to  let  the  jury  sign  it 
without  retiring ;  to  which  said  defendant  objected,  and  also 
objected  to  the  jury  signing  any  other  verdict  than  the  one  which 
they  had  already  returned.  The  court  overruled  said  objections, 
and  permitted  the  jury  to  retire  and  sign  the  verdict  so  written 
out  for  them,  which  was  in  these  words :  '  We,  the  jury,  find 
the  issue  on  the  plea  of  misnomer  in  favor  of  the  plaintiff ;  that 
the  defendant  J.  W.  Dreury  is  known  as  well  by  the  name  of 
J.  W.  Dreury  as  John  W.  Dreury.'  To  each  and*  all  of  these 
rulings  of  the  court  the  said  defendant  excepted."  The  de- 
fendant Dreury  declining  to  plead  over,  the  court  rendered 
judgment  by  nil  dicit  against  him,  and  judgment  by  default 
against  Comer,  for  the  balance  due  on  the  note,  with  interest, 
and  costs. 

The  assignments  of  error  are :  "  1.  The  court  erred  in  giving 
judgment  by  default  against  the  defendant  Comer,  when  the 
record  shows  that  the  only  service  of  the  summons  and  com- 
plaint upon  said  defendant  was  made  on  Sunday,  May  19, 
1872.  2.  The  court  erred  in  not  permitting  the  defendant  Co- 
mer, when  the  sheriff  asked  leave  to  amend  his  return,  to  prove 
that  no  legal  service  had  been  made.  3.  The  court  erred  in  its 
charge  to  the  jury  on  the  issue  joined  on  the  plea  of  misjoinder. 
4.  The  court  erred  in  its  several  rulings  about  the  verdict.  5. 
The  court  erred  as  shown  by  the  record." 

G.  L.  Comer,  for  appellants. 

S.  B.  Toney,  with  Wood  &  Roqttemore,  contra. 

PETERS,  C.  J.  —  The  object  of  the  service  of  process  is  to 
give  notice  of  the  suit  to  parties  to  be  affected  by  the  judgment. 
Without  such  notice,  no  binding  judgment  can  be  rendered 
against  them.  The  judgment  is  void  without  it.  4  Pet.  466  ; 
14  Pet.  147  ;  9  How.  336  ;  11  How.  437.  Here,  it  is  contended 
that  the  date  of  the  service  in  this  case  shows  that  it  was  made 
on  the  Sabbath  ;  that  the  court  will  take  judicial  notice  of  this 
date,  by  the  aid  of  the  almanac  (31  Ala.  167 ;  33  Ala.  674)  ; 
that  such  a  service  is  a  nullity,  and  consequently  the  judgment 
by  default  against  Comer  is  erroneous,  and  should  be  reversed. 
By  act  of  parliament  (20  Car.  2,  c.  7),  as  Mr.  Chitty  shows 
by  his  work  on  Practice,  it  was  decreed,  "  that  no  person  shall 
on  Sunday  serve  or  execute,  or  cause  to  be  executed,  any  writ 
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or  process,  warrant,  order,  or  decree  (except  in  cases  of  treason, 
felony,  or  breach  of  the  peace),  but  that  the  service  thereof  on 
Sunday  shall  be  void  to  all  intents  and  purposes  whatever." 
3  Chitty  Genl.  Pr.  104,  105,  marg. ;  Tidd  Pr.  p.  106.  Our 
statute,  which  forbids  the  desecration  of  the  Sabbath,  does  not 
go  thus  far.  It  only  forbids  certain  acts  to  be  performed  on 
that  day.  Rev.  Code,  §§  1882,  3614.  Having  forbidden  these 
acts,  it  cannot  be  intended  that  such  as  are  not  named  were 
also  included.  Service  of  process  is  not  one  of  the  acts  forbid- 
den, as  void  or  illegal,  if  done  on  that  day.  In  certain  cases, 
this  is  permitted.  Rev.  Code,  §§  2578,  2941.  Then,  it  seems 
a  proper  construction  of  our  law,  that  such  service  is  merely 
irregular.  Upon  a  proper  inquiry,  the  date  itself  might  be 
found  an  error  of  the  sheriff,  and  that  the  service  was  made 
upon  a  proper  day.  When  we  consider  the  great  importance 
of  judgments,  and  the  validity  of  the  titles  to  property  that  de- 
pend upon  them,  it  seems  to  me  a  rash  conclusion  to  make  their 
nullity  depend  upon  such  a  fact  as  a  misstatement  of  a  date  in 
the  return  of  the  process,  when  the  record  shows  that  the  de- 
fendant complaining  was  in  court  when  the  case  was  called,  and 
made  objection  to  the  proceeding  in  his  own  proper  person.  If 
this  service  was  a  nullity,  there  was  no  service ;  and  if  there 
was  no  service,  the  judgment  is  a  nullity,  and  all  the  proceed- 
ings under  it  are  nullities.  McLean  v.  Lafayette  Bank,  3  McL. 
186,  and  cases  supra.  I  therefore  think  the  better  opinion  is, 
that  the  service  in  this  case,  if  it  be  admitted  to  have  been  made 
on  the  Sabbath,  was  merely  irregular,  and  not  void.  Our  pred- 
ecessors, in  this  important  tribunal,  have  decided  that,  where 
a  service  of  process  is  merely  irregular,  or  defective,  the  irregu- 
larity or  defect  should  be  pleaded  in  abatement,  or  the  service 
should  be  set  aside  on  motion.  Moore  v.  Fiquett,  19  Ala.  236 ; 
Lew  v.  Cunningham,  28  Ala.  466.  We  think  this  a  proper 
practice  in  such  a  case  as  this.  It  affords  a  safe  opportunity 
to  do  justice  to  all  the  parties.  Justice  is  the  law  of  latvs. 
The  Sabbath  is  sacred  for  the  preservation  of  the  peace  and 
good  order  of  the  State  ;  but  it  is  only  sacred  for  sacred  pur- 
poses. It  is  very  evident  that  it  is  not  the  policy  of  the  law  of 
this  State  to  make  the  Sabbath  an  opportunity  of  escape  for  an 
absconding  debtor.  He  whose  great  name  sanctifies  the  Sab- 
bath for  the  holy  purposes  of  religion  and  of  morals,  also  ap- 
proved its  disregard  when  a  proper  necessity  requires  it.  If  it 
may  be  allowed  to  gather  corn  and  eat  it  on  that  day,  it  may 
also  be  found  legal,  in  a  proper  case,  for  like  reason,  to  serve  a 
reluctant  debtor  with  process  on  the  Sabbath,  who  might  not 
be  able  to  be  found  on  Monday,  and  bring  him  into  court  to 
compel  him  to  pay  what  he  owes.  But  this  question  is  not 
now  presented.     We  go  only  so  far  as  to  say,  that  service  of 
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process  made  on  the  Sabbath  is  only  irregular,  and  not  wholly 
null  and  void.  The  defendant  Comer  had  full  personal  notice 
of  the  proceeding  against  him,  and  full  opportunity  to  plead 
any  sufficient  plea  in  his  defence.  His  failure  to  do  so  was  his 
own  default.     The  judgment  against  him  is  correct. 

The  defendant  Dreury  pleaded  in  the  court  below,  in  abate- 
ment, that  he  was  not  called  or  known  by  the  name  of  "  J.  W. 
Dreury,"  by  which  name  he  was  sued,  but  by  the  name  of  John 
W.  Dreury.  He  did  not  deny  the  execution  of  the  promissory 
note  on  which  the  suit  was  founded,  by  proper  plea,  as  re- 
quired by  the  Code.  Rev.  Code,  §  2640.  Then,  the  verity 
and  validity  of  this  instrument  was  admitted.  The  proof 
shows  that  he  executed  this  note  by  the  name  and  style  of 
"  J.  W.  Dreury,"  and  not  in  the  name  of  John  W.  Dreury. 
Yet  the  same  person  that  executed  the  note  is  the  same  per- 
son that  is  sued.  Now,  a  party  may  not  change  his  name, 
without  a  proper  proceeding  in  court  (Rev.  Code,  §  790,  cl. 
11)  ;  but  he  may  adopt  as  many  other  names  as  he  pleases, 
and  he  may  express  these  names  by  a  single  letter,  or  by  as 
many  more  as  suits  his  taste  or  fancy.  Here,  he  chooses  to 
adopt  the  name  of  J.  W.  Dreury,  by  which  he  makes  himself 
known  in  his  contract.  The  name  is  only  to  identify  the  in- 
dividual. Here,  the  defendant,  John  W.  Dreury,  adopts  the 
name  "  J.  W.  Dreury  "  to  identify  himself.  He  cannot  be  per- 
mitted to  deny  this  name,  unless  he  denies  the  execution  of 
the  note,  to  which  he  has  affixed  it.  This  he  has  not  done. 
He  is  the  party  who  executed  the  contract  on  which  the  suit 
is  founded,  and  he  is  sued  by  the  name  he  adopted  in  making 
it.     This  is  enough. 

The  objections  to  the  verdict  of  the  jury  are  without  sub- 
stance. The  jury  need  not  retire  from  the  court  to  agree  upon 
their  verdict,  or  they  may  retire  to  consult,  as  they  think  fit, 
under  the  control  of  the  court.  Whichever  course  they  pur- 
sue, after  the  verdict  is  agreed  upon,  it  is  announced  to  the 
court  by  their  foreman.  This  may  be  done  in  a  written  mem- 
orandum, or  it  may  be  done  viva  voce.  When  it  is  once  agreed 
upon,  and  declared  to  the  court,  it  is  entered  of  record.  The 
verdict  thus  recorded  in  court  is  the  only  proper  verdict.  The 
written  memorandum,  declaring  the  verdict  returned  by  the 
jury  as  their  verdict,  is  not  a  part  of  the  record,  or  evidence 
of  it,  after  the  record  of  the  verdict  is  made  up ;  and  until 
this  is  done,  the  verdict  may  be  altered  to  suit  the  finding. 
Dornick  v.  Reichenback,  10  S.  &  R.  84  ;  10  Bac.  Abr.  (Bouv.) 
p.  315,  316  ;  Gr.  Rousseau  v.  Daysson,  8  Mart.  N.  S.  273 ;  Ede- 
len  v.  Thompson,  2  Har.  &  Gill,  31 ;  Adkins  v.  Blakis,  adm-r, 
2  J.  J.  Marsh.  42.  The  jury  always  act  under  the  control  of 
the  court ;  but  their  verdict  is  what  they  agree  to,  before  they 
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are  discharged.     See  cases,  supra.     There  is  no  error  in  the 
verdict  raised  by  this  assignment  of  errors. 

The  judgment  of  the  court  below  is  affirmed. 


Mervine  v.  White. 

Detinue  for  Mule. 

1.  What  constitutes  mortgage.  —  A  valid  mortgage  of  personal  property  may  be 
created  by  a  writing  which  uses  the  word  "mortgage"  only,  without  any  other 
words  of  conveyance ;  nor  is  it  necessary  that  it  shouid  contain  a  power  of  sale,  or 
authorize  the  mortgagee  to  take  possession  on  default  being  made  in  the  payment 
of  the  secured  debt. 

2.  When  mortgagee  may  maintain  detinue.  —  A  mortgagee  of  personal  property, 
after  the  law  day  has  passed,  having  the  legal  title,  and  the  right  to  the  immediate 
possession,  may  maintain  detinue  against  the  mortgagor,  although  the  mortgage 
itself  contains  no  provision  authorizing  him  to  take  possession. 

Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  John  D.  Cunningham. 

This  action  was  brought  by  Laura  Missouri  Mervine,  against 
George  White,  to  recover  a  mule;  and  was  commenced  on  the 
17th  day  of  April,  1872.  The  complaint  was  in  the  form  pre- 
scribed by  the  Revised  Code,  p.  674,  "  For  the  recovery  of 
chattels  in  specie ; "  and  the  only  plea  was  the  general  issue. 
On  the  trial,  as  the  bill  of  exceptions  shows,  the  plaintiff  read 
in  evidence  to  the  jury,  without  objection,  the  written  instru- 
ment, or  mortgage,  under  which  she  claimed  the  mule,  and  the 
note  it  was  given  to  secure ;  and  she  also  proved  the  identity 
of  the  mule,  the  defendant's  possession  at  the  commencement 
of  the  suit,  and  the  value  of  the  hire  or  use  from  the  com- 
mencement of  the  suit.  The  mortgage  and  note  were  in  the 
following  words  :  — 

"  The  State  of  Alabama,  Montgomery  County.  Know  all 
men  by  these  presents,  that  to  better  secure  the  payment  of  a 
note  made  by  me  to  Laura  Missouri  Mervine,  bearing  date  with 
this  instrument,  and  due  the  1st  day  of  May,  1870, 1  do  hereby 
mortgage  to  the  said  Laura  Missouri  Mervine  one  dark  bay 
mare  mule,  of  which  I  am  possessed  in  title.  If  the  said  note 
shall  be  paid  at  maturity,  then  this  instrument  to  be  null  and 
void  ;  otherwise  to  remain  in  full  force  and  effect.  Witness 
my  hand  and  seal,  this  28th  day  of  April,  1870."  (Signed  by 
George  White,  by  making  his  mark,  and  attested  by  two  wit- 
nesses.) 

«  $200.  Montgomery,  Ala.,  April  28,  1870.  On  the  first 
day  of  May,  1870,  I  promise  to  pay  Laura  Missouri  Mervine 
the  sum  of  two  hundred  dollars,  value  received."  (Signed  and 
attested  in  like  manner  with  the  mortgage.) 


OF   ALABAMA.  389 

[Mervine  v.  White.] 

This  being  all  the  evidence,  the  court  instructed  the  jury, 
"that  the  plaintiff  could  not  recover  in  this  action."  The 
plaintiff  excepted  to  this  charge,  and  was  thereby  compelled  to 
take  a  nonsuit ;  and  she  now  assigns  the  charge  of  the  court  as 
error,  and  moves  to  set  aside  the  nonsuit. 

Sayre  &  Graves,  for  appellant. 

Harris  Gunter,  contra. 

B.  F.  SAFFOLD,  J.  —  [After  stating  the  facts.]  The  in- 
troduction of  the  writing  claimed  to  be  a  mortgage,  and  of  the 
note,  without  objection,  presupposes  proof  of  their  execution, 
or  the  admission  of  the  defendant  to  that  effect.  The  writing 
is  clearly  a  mortgage,  which  "  is  a  contract,  whereby  a  debtor 
grants  or  conveys  some  estate  or  interest  in  land,  or  transfers 
certain  goods  and  chattels  to  his  creditor,  subject  to  a  proviso, 
that  if  the  debt  is  discharged  by  a  day  named,  the  grant  or 
transfer  shall  be  void,  and  the  debtor  shall  be  entitled  to  re- 
possess himself  of  his  lands,  or  of  his  goods  and  chattels,  and 
hold  and  enjoy  them  as  if  the  grant  or  transfer  had  not  been 
made.  By  a  contract  of  this  description,  the  right  of  property 
in  the  thing  mortgaged  passes  to  the  creditor,  subject  to  be 
divested  by  the  payment  of  the  debt  at  the  appointed  time." 
Add.  on  Contracts,  291.  In  this  description,  the  word  "  mort- 
gaged," in  the  latter  part,  is  used  to  denote  the  definition  given 
to  it  in  the  first  part.  "  Mortgage  "  is  a  legitimate  term,  ex- 
pressing the  nature  of  the  contract,  as  clearly  as  the  terms 
"  deed,"  and  "  grant,"  or  "  gift,"  which  are  the  very  words 
used  to  convey  the  property  in  the  instruments  to  which  they 
give  name.  No  form  of  words  to  constitute  a  mortgage  is  pre- 
scribed, and  no  circumlocution  defining  the  contract  intended 
more  accurately  than  the  word  itself  can  be  employed. 

2.  A  mortgagee,  whether  of  personalty  or  of  real  property, 
when  the  legal  interest  has  been  transferred  to  him,  stands,  in 
a  court  of  law,  in  the  same  situation  as  if  he  were  the  absolute 
purchaser.  1  Chit.  Gen.  Prac.  467.  The  legal  title  to  per- 
sonal property,  and  the  right  to  the  immediate  possession 
thereof,  are  sufficient  to  support  the  action  of  detinue.  1  Chit. 
Plead.  122 ;  Hopkins  v.  Thompson,  2  Port.  433 ;  Morrison  v. 
Judge,  14  Ala.  182 ;  Bell  v.  Pharr,  7  Ala.  807. 

As  the  defendant  offered  no  evidence,  we  cannot  see  wherein 
plaintiff  failed  to  make  out  her  case. 

The  judgment  is  reversed,  and  the  cause  remanded. 
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Ex  parte  Planters*  and  Merchants'  Mutual  Insur- 
ance Company. 

Application  for  Mandamus  to   Chancellor. 

Dissolution  of  injunction;  chancellor's  duty  to  prescribe  penalty  and  condition  of 
appeal  bond. — When  a  bill  is  dismissed  by  the  chancellor,  and  an  injunction  granted 
under  it  is  dissolved,  it  is  his  duty  to  prescribe  the  penalty  and  condition  of  the 
appeal  bond,  if  the  complainant  should  desire  to  take  an  appeal,  and  to  have  the 
injunction  restored  pending  the  appeal;  and  on  his  refusal  to  do  so,  on  motion,  a 
mandamus  will  be  awarded  to  compel  him. 

Application  for  a  mandamus  to  the  Hon.  Adam  C.  Fel- 
der,  chancellor,  sitting  at  Mobile,  on  the  facts  stated  in  the 
opinion  of  the  court. 

Wm.  G.  Jones,  for  the  petitioner. 

PETERS,  C.  J.  — In  November,  1873,  the  Planters'  and 
Merchants'  Mutual  Insurance  Company  of  Mobile  as  com- 
plainant, suing  as  well  for  said  corporation  as  also  on  behalf 
of  all  other  corporations  in  the  city  of  Mobile  having  like 
cause  of  complaint,  which  may  choose  to  come  in  and  be  made 
parties  to  this  suit,  filed  their  bill  of  complaint  in  the  chancery 
court  of  the  county  of  Mobile,  against  the  mayor,  aldermen, 
and  common  council  of  the  city  of  Mobile,  and  Cleveland  F. 
Moulton,  and  J.  Lee  Hamilton,  as  defendants,  praying  that 
said  defendants,  and  each  of  them,  "  may  be  enjoined  and  re- 
strained from  selling  the  property  seized  and  levied  on,  as 
shown  in  said  bill,  and  from  proceeding  to  levy  or  collect  the 
said  sum  of  money  claimed  as  a  tax  on  the  capital  stock  of 
your  orator,  or  any  part  thereof;  and  that  your  orator  may 
nave  all  such  other  and  further  relief  as  is  equitable,  and  as  its 
case  may,  require."  Said  bill  was  duly  sworn  to,  and  a  fiat  for 
injunction  was  duly  granted  thereon,  according  to  the  prayer 
of  said  bill,  by  Hon.  John  Elliott,  the  judge  of  the  Sixth 
Judicial  Circuit  of  Alabama,  and  an  injunction  under  said  fiat 
was  duly  issued.  Afterwards,  on  the  13th  day  of  February, 
1874,  said  injunction  was  dissolved,  on  motion  of  defendants, 
and  said  bill  was  dismissed,  and  the  plaintiffs  were  taxed  with 
the  costs ;  and  on  the  same  day,  and  immediately  on  the  disso- 
lution of  said  injunction,  a  motion  was  made  in  said  cause,  and 
the  several  causes  made  by  other  parties  who  came  in  and 
joined  in  the  prosecution  of  said  suit,  that  an  appeal  be  allowed 
to  the  complainants  to  this  court,  from  said  decree  dissolving 
said  injunction  and  dismissing  said  bill,  and  that  the  chancellor 
prescribe  the  penalty  and  condition  of  the  bond  to  be  given  by 
the  appellants,  should  an  appeal  from  said  decree  be  taken  ; 
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which  said  motion  being  heard,  it  was  considered  thereon, 
"  that  the  chancery  court  has  no  jurisdiction  of  the  subject- 
matter  of  said  bill  of  complaint,  and  the  petitions  therewith 
connected  as  above  said ;  "  and  it  was  thereupon  ordered  and 
adjudged,  that  said  motion  be  overruled,  and  the  chancellor 
refused  to  prescribe  the  penalty  and  condition  of  the  bonds  to 
be  given  by  the  appellants  should  an  appeal  from  said  decree 
be  taken. 

From  this  refusal  of  the  learned  chancellor  to  prescribe  the 
penalty  and  condition  of  said  bonds,  the  complainants  in  said 
bill  come  to  this  court,  and  here  they  apply  by  petition  for 
mandamus,  to  compel  the  chancellor  to  prescribe  the  penalty 
and  condition  of  said  bonds,  that  an  appeal  may  be  taken  from 
said  decree  to  this  court,  and  said  injunction  be  restored  until 
said  appeal  may  be  heard  and  disposed  of. 

In  this  proceeding,  the  only  question  necessary  to  be  con- 
sidered is,  whether  the  learned  chancellor,  on  dissolving  said 
injunction  in  the  court  below,  and  dismissing  said  bill  for 
want  of  jurisdiction,  was  bound  by  law  to  allow  the  parties 
complaining  of  said  decree  of  dissolution  and  dismissal  to  ap- 
peal from  said  decree,  and  to  fix  the  penalty  and  conditions 
of  the  bonds  on  said  appeal,  so  as  to  restore  the  injunction 
granted  and  issued  in  this  cause,  until  the  said  decree  shall  be 
reviewed  in  this  court. 

The  decree  in  this  case  in  the  court  below  is  final,  and  it  has 
the  effect  of  dissolving  the  injunction.  It  is  beyond  all  doubt 
that  an  appeal  lies  to  this  court,  either  from  an  order  dissolving 
an  injunction,  or  from  a  decree  dismissing  a  bill.  Rev.  Code, 
§§  3485,  3439 ;  Acts  1870-1871,  p.  20,  No.  76.  On  such  an 
appeal,  the  appellant  is  entitled  to  have  the  injunction  restored, 
upon  giving  the  proper  bond.  The  rule  of  chancery  practice, 
which  allows  and  requires  this,  is  in  these  words :  "  The  chan- 
cellor shall,  upon  making  any  final  or  interlocutory  decree,  which 
has  the  effect  of  dissolving  an  injunction,  or  discharging  a  ne 
exeat,  or  an  attachment  in  chancery  authorizing  the  seizure  of 
property,  prescribe  the  penalty  and  condition  of  the  bond  to  be 
given  by  the  appellant,  should  he  thereafter  appeal  from  such 
decree ;  and  the  appeal  in  such  cases,  when  taken  before  the  reg- 
ister, and  bond  executed  as  prescribed  by  the  chancellor,  and 
approved  by  the  register,  shall  operate  to  restore  the  injunction, 
ne  exeat,  or  writ  of  seizure  in  the  nature  of  an  attachment, 
until  the  same  shall  be  reviewed  in  the  supreme  court."  Rule 
Ch.  Pr.  84 ;  Rev.  Code,  p.  835.  Such  a  rule  as  the  above  this 
court  had  the  power  to  adopt,  and  when  adopted  it  became 
imperative  on  the  inferior  court.  Rev.  Code,  §  3484.  If  we 
should  somewhat  change  the  order  of  the  words  in  this  com- 
mand of  the  law,  its  meaning  and  its  purpose  would  become 
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immediately  clear.  The  words  will  permit  of  this  arrangement : 
"  Upon  making  any  final  or  interlocutory  decree,  which  shall 
have  the  effect  of  dissolving  an  injunction,  or  discharging  a  ne 
exeat,  or  attachment  in  chancery  authorizing  the  seizure  of 
property,  the  chancellor  shall  prescribe  the  penalty  and  condi- 
tion of  the  bond  to  be  given  by  the  appellant,  should  he  (the 
appellant)  thereafter  appeal  from  such  decree ;  and  the  appeal 
in  such  cases,  when  taken  before  the  register,  and  the  bond  ex- 
ecuted as  prescribed  by  the  chancellor,  and  approved  by  the 
register,  shall  operate  to  restore  the  injunction,  ne  exeat,  or 
writ  of  seizure  in  the  nature  of  an  attachment,  until  the  same 
(the  decree)  shall  be  reviewed  in  the  supreme  court."  This 
is  clearly  peremptory,  and  it  leaves  no  discretion  to  the  chan- 
cellor. 

-  When  only  an  appeal  is  asked,  the  register  may  take  and 
approve  a  bond  or  obligation,  with  the  proper  security,  for  the 
costs  of  the  appeal.  Rev.  Code,  §  3509.  With  this  the  chan- 
cellor has  nothing  to  do.  It  is  wholly  the  duty  of  the  register 
to  see  that  sufficient  security  for  the  costs  of  the  appeal  is 
given  and  approved,  and  certified  as  required  by  law.  Rev. 
Code,  §§  3509,  3489.  But  when  it  is  the  purpose  of  the  ap- 
pellant, not  only  to  take  an  appeal  from  the  decree  complained 
of,  but  also  to  restore  the  injunction,  then  the  chancellor  must 
prescribe  the  penalty  and  condition  of  the  bond,  and  it  must 
be  taken  and  approved  by  the  register;  and  when  so  pre- 
scribed and  executed,  it  operates  to  restore  the  injunction. 
This  was  the  purpose  of  the  appellants  in  this  case,  and  it  was 
the  duty  of  the  chancellor  so  to  have  acted. 

Therefore,  let  a  rule  nisi  be  granted,  returnable  to  the  first 
day  of  the  next  term  of  this  court.  The  question  of  costs  is 
reserved  until  the  further  hearing  of  this  cause. 


Jonsen  v.  Nabring. 

Action  of  Unlawful  Detainer,  by  Judgment   Debtor  against  Claimant 
under  Purchase  at  Execution  Sale. 

1.  Demurrer  on  appeal  from  justice.  —  In  an  appeal  case  from  the  judgment  of  a 
justice  of  the  peace,  in  an  action  of  unlawful  detainer,  the  court  should  not  con- 
sider any  other  causes  of  demurrer  than  those  specially  assigned  before  the  justice, 
if  the  complaint  is  not  substantially  defective  ;  and  the  causes  of  demurrer  assigned 
before  the  justice,  if  they  are  not  also  urged  on  the  appeal,  are  waived,  and  will 
not  be  considered  oa  error  in  this  court. 

2.  Plea  of  tender.  —  The  statute  which  requires  that  a  plea  of  tender  "  must  be 
accompanied  by  a  delivery  of  the  money  to  the  clerk  of  the  court"  (Rev.  Code, 
§  2648),  does  not  apply  to  actions  commenced  before  a  justice  of  the  peace. 

3.  Payment  or  tender  by  judgment  debtor  desiring  to  redeem.  —  A  judgment  debtor, 
desiring  to  redeem  lands  which  have  been  sold  under  execution  against  him,  is  only 
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required  to  "pay  or  tender"  the  purchase-money,  &c.  (Rev.  Code,  §§  2511-12)  ; 
and  if  the  tender  is  refused,  he  may  maintain  an  action  of  unlawful  detainer  for 
the  land  without  paying  the  money  into  court. 

4.  Pleadings  and  proof.  —  In  an  action  of  unlawful  detainer,  brought  by  a  judg- 
ment debtor,  to  recover  lands  which  have  been  sold  under  execution  against  him, 
and  which  he  has  attempted  to  redeem,  the  pleadings  are  the  same  as  in  an  ordi- 
nary action  of  that  kind ;  and  if  issue  is  joined  on  the  plea  of  not  guilty,  he  must 
show  a  sale  by  the  sheriff,  a  purchase  by  the  defendant,  or  the  person  under 
whom  he  holds,  a  delivery  of  possession  by  him  to  the  purchaser,  a  payment  or 
tender  of  the  purchase-money,  with  ten  per  cent,  per  annum  interest,  and  all  law- 
ful charges,  and  a  notice  in  writing  to  the  tenant  in  possession  to  quit. 

Appeal  from  the  Circuit  Court  of  Mobile. 

Tried  before  the  Hon.  John  Elliott. 

This  action  was  brought  by  Henry  Nabring,  against  Carlen 
Jonsen,  and  was  commenced  before  a  justice  of  the  peace,  on 
the  10th  day  of  September,  1872.  The  complaint  was  in  the 
usual  form  of  an  action  of  unlawful  detainer,  with  these  ad- 
ditional averments :  That  the  lands  sued  for  were  sold  by  the 
sheriff  of  Mobile,  on  the  7th  day  of  February,  1870,  under  ex- 
ecution against  the  plaintiff,  and  were  bought  at  the  sale  by  B. 
B.  Cox,  at  the  price  of  $100  ;  that  said  Cox,  "  soon  after  said 
sale,  went  into  the  possession  of  said  real,  estate,  the  plaintiff 
yielding  said  possession  without  demand  on  him  ; "  that  the 
plaintiff,  "  before  the  expiration  of  two  years  after  said  sale,  to 
wit,  on  the  1st  day  of  June,  1871,  and  again  on  the  1st  day  of 
February,  1872,  in  order  to  redeem  said  real  estate,  in  pursu- 
ance of  the  law  in  such  case  provided,  tendered  to  said  B.  B. 
Cox  a  sum  of  money  more  than  sufficient  to  repay  him  the  pur- 
chase-money aforesaid,  with  ten  per  cent,  per  annum  thereon, 
and  all  other  lawful  charges,  and  demanded  to  be  put  in  posses- 
sion of  said  real  estate  ;  that  said  Cox  refused  to  accept  the 
money  tendered,  and  afterwards  delivered  the  possession  of  the 
land  to  Harry  Pillans,  who  subsequently  delivered  it  to  the  de- 
fendant, who  refuses  to  deliver  it  to  the  plaintiff,  and  unlaw- 
fully detains  the  same  ;  "  and  the  plaintiff  is  ready  and  willing 
to  pay  the  purchase-money  aforesaid,  with  ten  per  cent,  per  an- 
num thereon,  and  all  lawful  charges." 

The  defendant  demurred  to  the  complaint,  —  1st,  "  because 
it  does  not  show  the  payment  by  plaintiff  of  any  money  into 
court,  nor  any  profert  of  the  redemption  money  alleged  to  have 
been  tendered  ;  "  and,  2d,  "  because  it  alleges  two  distinct  and 
several  causes  of  action,  to  wit,  two  different  tenders  made  by 
plaintiff  to  B.  B.  Cox  at  different  times."  The  justice  over- 
ruled the  demurrer,  and  the  defendant  then  pleaded  "  the  gen- 
eral issue  in  short  by  consent."  The  justice  rendered  judgment 
for  the  plaintiff,  and  the  defendant  removed  the  case,  by  ap- 
peal, into  the  circuit  court,  where  he  assigned  the  following 
causes  of  demurrer  to  the  plaintiff's  complaint :  "  1.  Said  com- 
plaint is  bad  for  duplicity,  in  that  it  sets  forth  two  distinct  and 


394  SUPREME    COURT 

[Jonsen  v.  Nabring.] 

several  causes  of  action,  to  wit,  a  tender  and  refusal  of  the  re- 
demption money  on  the  1st  day  of  June,  1871,  and  again  on  the 
1st  day  of  February,  1872.  2.  For  uncertainty,  in  that  it  fails 
to  show  what  sum  or  sums  of  money  were  tendered  by  the 
plaintiff  to  said  Cox  at  the  times  therein  set  forth.  3.  It  does 
not  show  the  payment  into  court,  or  profert  in  curia,  of  said 
sums  of  money  alleged  to  have  been  tendered  and  refused." 
The  court  overruled  the  demurrer  on  the  third  ground,  but 
sustained  it  as  to  the  first  and  second  grounds  ;  and  the  com- 
plaint was  then  amended,  by  striking  out  the  second  alleged 
tender,  and  inserting  the  words,  "  to  wit,  the  sum  of  five  hun- 
dred dollars,"  as  the  sum  tendered.  To  the  amended  com- 
plaint the  defendant  pleaded  "  not  guilty,  in  short  by  consent; " 
and  issue  was  joined  on  that  plea.  The  defendant  then  moved 
the  court,  as  the  bill  of  exceptions  states,  "  to  require  the  plain- 
tiff to  pay  into  court  the  money  alleged  to  have  been  tendered 
and  refused ;  "  which  motion  being  refused  by  the  court,  "  he 
then  moved  the  court  to  strike  out  of  the  complaint  the  allega- 
tions as  to  a  tender,  because  it  was  not  accompanied  by  a  pay- 
ment of  the  money  into  court;"  which  motion,  also,  the  court 
refused. 

The  defendant  excepted  to  each  of  these  rulings  of  the  court, 
and  he  now  assigns  them  as  error,  together  with  the  overruling 
of  his  demurrer  to  the  complaint. 

Harry  Pillans,  for  appellant. 

Jno.  A.  Cuthbert,  contra. 

PETERS,  C.  J.  —  The  court  below  ought  not  to  have  enter- 
tained any  demurrer  in  that  court.  In  such  actions  as  this,  it 
was  long  ago  settled  in  this  court,  that  no  objections  will  be  al- 
lowed in  the  appellate  court  to  the  complaint,  in  a  proceeding 
for  an  unlawful  detainer,  which  were  not  made  before  the  justice, 
if  the  complaint  is  not  so  defective  in  substance,  that  no  judg- 
ment can  be  rendered  for  any  particular  premises.  Hilliard  v. 
Carr  $•  Ketchum,  6  Ala.  557 ;  Snoddy  v.  Watt,  9  Ala.  609. 
Then,  only  the  demurrer  interposed  on  the  hearing  before  the 
justice  of  the  peace  can  be  considered  in  the  circuit  court,  or  re- 
viewed in  this  court.  But  that  was  not  insisted  on  in  the  circuit 
court.  It  was,  therefore,  abandoned,  and  the  demurrer  will  not 
be  reviewed  in  this  court,  as  it  was  not  made  in  the  justice's 
court.    6  Ala.  557  ;  9  Ala.  609. 

2.  But  the  causes  of  demurrer  relied  on  before  the  justice 
were  not  sufficient  to  overturn  the  complaint.  The  pleadings 
in  this  action  should  be  made  up  before  the  justice  of  the 
peace.     In  that  court,  the   statutory   formalities   of   "  a   plea 
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of  tender  "  could  not  be  complied  with.  The  Code  declares, 
that  "  a  plea  of  tender  of  money,  or  other  thing  in  action, 
must  be  accompanied  by  a  delivery  of  the  money,  or  such  thing 
in  action,  to  the  clerk  of  the  court."  Rev.  Code,  §  2648.  It 
will  be  seen  by  reference  to  chapter  1,  title  3,  part  3,  of  the 
Revised  Code,  that  this  rule  of  pleading  has  no  reference  to  a 
justice's  jurisdiction.  It  refers  to  a  court  having  a  clerk  to 
receive  the  money.     Rev.  Code,  p.  618  ;  lb.  §  2648. 

3.  In  this  action,  all  that  is  required  is,  a  payment  or  tender 
of  the  money  to  the  execution  purchaser,  or  his  vendee,  which 
the  Code  prescribes  as  necessary  to  perfect  the  redemption.  If 
the  execution  purchaser  chooses  to  refuse  the  payment  or  tender 
thus  made,  he  does  so  at  his  own  risk.  The  payment  or  tender, 
either  the  one  or  the  other,  is  all  that  the  statute  requires  to  be 
done,  in  order  to  revest  the  execution  debtor  "  with  the  title." 
The  language  of  the  statute  is  this :  "  The  debtor  must  also  pay 
or  tender  to  the  purchaser,  or  his  vendee,  the  purchase-money, 
with  ten  per  cent,  per  annum  thereon,  and  all  other  lawful 
charges ;  and  such  payment  or  tender  has  the  effect  to  reinvest 
him  with  the  title  ;  and  if  a  conveyance  has  been  made  to  the 
purchaser,  he  must,  at  the  costs  of  the  debtor,  convey  to  him 
such  title  as  he  acquired  by  the  purchase."  Rev.  Code,  §  2511. 
And  "if  the  possession  of  the  land  has  been  delivered  to  the 
purchaser  by  the  debtor,  and  upon  payment  or  tender  as  afore- 
said, it  is  not  restored  to  him,  he  may  recover  possession  by  a 
suit  of  unlawful  detainer,  before  a  justice  of  the  peace."  Rev. 
Code,  §  2512.  Neither  of  these  sections  of  the  Code,  nor  both  of 
them,  requires  the  payment  of  the  money  tendered  and  refused 
to  be  paid  into  court.  There  was  no  error,  then,  in  refusing 
the  motion  to  bring  the  money  tendered  into  court. 

4.  The  pleadings  in  this  action  are  just  such  as  are  required 
in  an  action  of  unlawful  detainer,  and  nothing  more.  All  that  is 
demanded  in  such  case  is  a  complaint,  which  contains  a  definite 
description  of  the  land  sued  for  ;  the  plaintiff's  right  of  posses- 
sion of  such  lands ;  that  the  defendant  has  had  proper  notice  to 
quit ;  and  that  he  unlawfully  withholds  the  possession  of  such 
land  from  the  plaintiff.  These  facts,  alleged  in  such  manner  as 
presents  them  with  sufficient  perspicuity  and  precision  to  enable 
the  defendant  to  take  issue  thereon  in  an  intelligible  form,  is 
enough.  Rev.  Code,  §  2629 ;  Spear  <f  Thomas  v.  Lomax,  42 
Ala.  576.  If  the  answer  to  such  complaint  is  a  plea  of  not 
guilty,  then  the  plaintiff's  evidence  should  show  a  sale  by  the 
sheriff,  a  purchase  by  the  defendant,  a  delivery  of  possession  by 
the  execution  debtor  to  the  execution  purchaser,  and  a  payment 
or  tender  to  the  purchaser,  or  his  vendee,  of  the  purchase- 
money,  with  ten  per  cent,  per  annum  thereon,  and  all  lawful 
charges,  and  proper  notice  in  writing  to  the  tenant  in  possession 
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to  quit.     This  is  all  that  is  necessary  to  authorize  a  recovery. 
Rev.  Code,  §§  2511,  2512,  3300. 

The  rulings  of  the  court  below  were  in  conformity  with  the 
law,  as  expounded  above. 

Its  judgment  is,  therefore,  affirmed. 


Forbes  v.  Loftin. 

Trespass  for  Injuries  to  the  Person. 

1.  Change  of  venue,  in  civil  case. —  On  consideration  of  the  evidence  in  this  case, 
tested  by  the  principles  which  govern  applications  for  a  change  of  venue,  this  court 
finds  no  error  in  the  action  of  the  court  below  refusing  the  application. 

2.  Damages.  —  In  an  action  by  a  minor,  having  no  father  or  guardian,  to  recover 
damages  for  personal  injuries  inflicted  on  her,  her  bill  for  medical  attendance  dur- 
ing her  illness,  caused  by  such  injuries,  may  be  recovered  as  special  damages,  though 
it  has  not  been  paid. 

Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  John  D.  Cunningham. 

This  action  was  brought  by  Lethe  Loftin,  an  infant,  who 
sued  by  her  next  friend,  against  John  R.  Forbes,  to  recover 
damages  for  an  assault  and  battery  committed  on  her  person 
under  circumstances  of  great  aggravation.  The  complaint 
claimed  ten  thousand  dollars  damages  for  the  assault  and  bat- 
tery, and  one  thousand  dollars  as  special  damages  for  medical 
services,  nursing,  &c,  while  suffering  from  the  wounds  inflicted 
on  her.  The  defendant  made  application  for  a  change  of  venue, 
and  reserved  an  exception  to  the  overruling  and  refusal  of  his 
application.  He  also  reserved  an  exception  to  the  ruling  of 
the  court  in  permitting  a  physician  to  testify,  that  he  attended 
the  plaintiff  professionally  while  she  was  confined  by  her  in- 
juries, and  charged  her  three  hundred  dollars  for  his  services ; 
and  to  the  charge  of  the  court,  that  she  might  recover  this  as 
special  damages  under  the  complaint,  although  it  had  not  been 
paid.  The  rulings  of  the  court  on  these  matters  are  now  as- 
signed as  error. 

Buell  &  Bullock,  for  appellant. 

Sanford  &  Moses,  contra. 

B.  F.  SAFFOLD,  J.  —  The  appellee  sued  to  recover  dam- 
ages for  an  assault  and  battery  committed  on  her  by  the  appel- 
lant.    Judgment  was  rendered  in  her  favor,  for  $5,000. 

1.  The  court  refused  to  grant  to  the  defendant  a  change  of 
venue.  The  evidence  in  support  of,  and  against  the  applica- 
tion, is  voluminous.     A  horrible  attempt  was  made  by  some- 
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body  to  kill  the  plaintiff,  by  shooting  her,  cutting  her  throat, 
and  drowning  her.  The  defendant  was  arrested  on  accusation 
of  being  the  perpetrator,  and,  after  preliminary  examination, 
was  admitted  to  bail.  Subsequently,  he  was  indicted  for  as- 
sault with  intent  to  murder  the  plaintiff.  Such  an  occurrence 
in  the  city  of  Montgomery  excited  great  horror  and  indigna- 
tion. Upon  the  trial  of  this  cause,  at  which  time  the  application 
for  change  of  venue  was  made,  many  witnesses  of  high  char- 
acter testified  that  the  excitement  had  not  sufficiently  subsided 
to  assure  an  impartial  trial  for  the  defendant.  A  larger  num- 
ber of  like  character  and  credibility,  and  with  equal  means  of 
information,  testified  that  it  had.  It  would  be  vain  to  attempt 
to  gauge  the  evidence  by  the  relative  number  of  witnesses.  A 
juror,  in  a  criminal  trial,  is  asked  whether  he  has  such  a  fixed 
opinion  of  the  guilt  or  innocence  of  the  accused,  as  would  bias 
his  verdict.  The  question  is  very  frequently  answered  by  af- 
firmance that  he  has  formed  and  expressed  an  opinion  unfavor- 
able to  the  innocence  of  the  accused,  from  the  current  rumors 
afloat  concerning  the  occurrence ;  but,  if  the  evidence  should 
showa  case  different  from  that  he  had  heard,  his  judgment  was 
not  so  biased  as  to  disregard  its  full  influence.  The  answer 
has  uniformly  been  considered  sufficient  to  remove  objection  on 
that  ground.  I  use  this  illustration,  not  as  a  test  of  prejudice 
in  the  community  —  it  would  not  be  correct ;  but  to  show  that 
knowledge  of  the  matter,  and  subsequent  excitement  and  in- 
dignation, aroused  at  the  report  of  outrage  committed,  do  not 
unfit  the  vicinage  permanently  for  furnishing  a  jury  for  the 
cause.  Were  there  not  some  advantage  to  the  defendant  in  it, 
the  law  would  not  so  absolutely  assert  his  right  to  be  sued  in 
the  county  of  his  residence.  Besides  this,  none  can  so  well 
interpret  the  facts  of  a  controversy,  and  ascertain  the  motives 
connected  with  it,  as  those  amongst  whom  the  parties  and  the 
witnesses  live,  and  the  occurrence  takes  place. 

The  constitutional  provision,  that  an  accused  person  shall 
have  the  right  to  be  tried  in  the  county  or  district  where  the 
offence  is  alleged  to  have  been  committed,  was  adopted  with 
full  knowledge  of  the  above  reasons  in  favor  of  it,  and  also  of 
the  liability  of  small  districts  to  be  aroused  to  frenzy  at  times  by 
exciting  causes  against  individuals.  In  Inner arity  v.  Hitchcock 
(8  Stew.  &  Port.  9),  this  court  ordered  the  return  of  a  cause  to 
the  county  whence  it  was  removed,  on  the  ground  that  the 
county  to  which  it  was  transferred  was  shown  by  the  opposite 
party  to  be  as  objectionable  for  him  as  the  other  was  for  the 
applicant.  In  this  case,  the  defendant  alleged  like  objection  to 
four  adjoining  counties.  If  the  effect  of  such  a  change  as 
he  desired  would  have  been  to  oppose  against  the  plaintiff  a 
prejudice  similar  to  that  he  apprehended  against  himself,  as 
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would  have  been  the  case,  if  the  objection  he  alleged  to  the 
other  counties  was  well  founded,  the  court  acted  with  eminent 
wisdom  and  propriety  in  retaining  the  cause  where  both  parties 
resided,  and  were  best  known.  We  find  no  error  in  this  re- 
spect. 

2.  The  medical  attention  rendered  to  the  plaintiff  during  her 
illness  was  a  proper  charge  against  somebody,  whether  per- 
formed at  her  request  or  not.  She,  though  a  minor,  has  no 
father  or  guardian.  In  a  suit  against  her  by  the  physician, 
her  minority,  if  a  defence  at  all,  would  be  a  personal  one,  of 
which  she  might  avail  herself  or  not,  as  she  chose.  The  de- 
fendant can  derive  no  benefit  from  it.  A  judgment  against  him 
in  this  suit,  for  such  special  damage,  would  protect  him  against 
any  other  possible  suit  for  the  same  damage. 

The  judgment  is  affirmed. 


Grubbs  v.  Vicksburg  and  Brunswick  Railroad 
Company.     ■ 

Summary  Proceeding  by  Railroad  Company,  against  Defaulting  Sub- 
scriber for  Stock. 

1.  Liability  of  subscriber  for  stock  in  incorporated  company ;  notice  of  call.  —  Gen- 
erally, when  the  law  requires  notice  to  be  given  to  a  party,  but  does  not  specify 
the  mode  in  which  it  shall  be  given,  personal  notice  must  be  given  and  proved, 
before  any  liability  can  be  fixed  on  him ;  but  this  principle  does  not  apply  to  the 
case  of  a  defaulting  subscriber  to  the  capital  stock  of  an  incorporated  railroad 
company,  when  such  personal  notice  is  not  required  by  the  charter  of  the  com- 
pany, nor  by  the  terms  of  the  subscription. 

2.  Error  without  injury  in  rulings  and  charge  as  to  irrelevant  evidence.  —  The  rul- 
ings of  the  court  below  in  reference  to  the  admissibility  and  effect  of  irrelevant 
evidence,  which  the  record  affirmatively  shows  could  not  have  prejudiced  the 
appellant,  are  no  ground  for  a  reversal  of  the  judgment. 

Appeal  from  the  Circuit  Court  of  Barbour. 

Tried  before  the  Hon.  J.  McCaleb  Wiley. 

This  was  a  summary  proceeding  by  the  appellee,  a  corpora- 
tion chartered  under  the  laws  of  this  State,  by  notice  and 
motion,  for  a  judgment  against  the  appellant,  as  a  defaulting 
subscriber  to  the  capital  stock  of  said  corporation.  The  notice 
was  signed  by  the  treasurer  of  the  corporation,  and  was  ex- 
ecuted by  the  sheriff.  The  assignments  of  error  in  this  court 
relate  to  the  rulings  of  the  court  below  as  to  the  admissibility 
of  evidence,  and  the  charges  to  the  jury  as  to  the  effect  of  this 
evidence ;  but  the  opinion  of  the  court  renders  it  unnecessary 
to  give  a  further  statement  of  the  facts. 

Buford  &  Dent,  for  the  appellant. 

Shorter  &  Brother,  contra. 
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PETERS,  C.  J.  —  This  is  a  suit  instituted  by  a  railroad 
company,  against  a  subscriber  of  stock,  to  enforce  the  payment 
of  an  instalment  on  the  share  of  such  stockholder's  subscrip- 
tion, which  had  been  called  for  by  the  president  and  directors  of 
said  company,  and  the  stockholder  had  failed  to  pay  it.  There 
was  a  defence  upon  the  pleas  of  the  general  issue  and  failure 
of  consideration,  on  the  trial  in  the  court  below ;  and  a  bill  of 
exceptions  was  taken  by  the  defendant  Grubbs,  to  the  action 
of  the  court  on  the  admission  of  certain  testimony  offered  by 
the  plaintiff,  and  to  the  charge  of  the  court,  and  the  refusal  of 
the  charge  asked,  as  shown  more  fully  below.  The  judgment 
was  for  the  plaintiff  in  the  court  below,  and  the  defendant 
appeals  to  this  court,  and  here  he  insists  on  the  objections  re- 
served in  his  bill  of  exceptions,  as  error. 

1.  It  is  insisted  by  the  appellant,  that  the  evidence  does  not 
show  a  right  to  sue  in  the  plaintiff,  because  it  does  not  appear 
that  the  defendant  was  in  default  when  the  suit  was  begun  ; 
in  other  words,  that  the  defendant  was  not  bound  to  pay,  until 
there  had  been  a  proper  assessment  of  the  instalment  which  he 
was  required  to  pay,  and  a  proper  notice  of  this  assessment  had 
been  given  to  him  personalty,  and  he  refused  or  failed  to  pay 
the  same  at  the  time  appointed,  after  such  personal  notice  of 
the  call.  Is  this  a  correct  exposition  of  the  law  of  this  case  ? 
I  think  not.  The  evidence  is  all  set  out  in  the  bill  of  excep- 
tions, and,  as  I  understand  it,  there  is  no  conflict.  It  appears 
that  the  company  was  regularly  incorporated  by  law  of  this 
State ;  that  it  was  regularly  organized  under  this  law ;  and 
that  the  agreement  for  subscription  of  stock  was  in  writing, 
and  in  these  words  :  "  We  agree  to  pay  the  several  sums  set 
opposite  our  names,  as  a  subscription  to  the  capital  stock  of 
the  Vicksburg  &  Brunswick  Railroad  Company,  to  be  paid  as 
called  for  by  the  president  and  directors  of  said  company  when 
organized  ;  "  to  which  the  defendant's  name  was  subscribed, 
for  $1,000. 

Under  this  contract,  the  defendant  was  required,  by  resolu- 
tion of  said  president  and  directors  of  said  company,  adopted 
on  the  21st  day  of  September,  1871,  to  pay  an  instalment  of 
twenty  per  cent,  on  his  said  subscription,  which  was  $200,  on 
the  1st  day  of  November,  1871.  Said  instalment  was  required 
to  be  paid  to  Macon,  the  treasurer  of  said  company,  at  Eu- 
faula,  Alabama.  The  evidence  shows  that  this  sum  was  not 
paid  on  the  day  appointed,  and  this  suit  was  afterwards  com- 
menced to  enforce  its  payment. 

The  act  of  incorporation,  under  which  this  company  is  or- 
ganized and  acting,  declares,  "  That  the  said  president  and 
directors  shall  have  power  to  require  the  stockholders  of  said 
company  to  pay  such  instalments  on  their  respective  shares  of 
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stock  in  said  company,  at  such  times  as  they  may  think  best 
for  the  interests  of  said  company  ;  "  and  "  that  upon  the  failure 
or  refusal  of  any  stockholder  to  pay  any  instalment  called  for 
by  the  president  and  directors  of  said  company,  or  if,  upon  the 
sale  of  the  stock  held,  it  should  be  sold  for  less  than  the 
amount  due  upon  the  instalment  called  for,  then  the  said  presi- 
dent and  directors,  on  giving  twenty  days'  notice  to  said  de- 
faulting stockholder,  may  proceed,  by  their  attorney,  to  move 
the  circuit  court  [of  the  county]  in  which  said  stockholder  may 
reside,  for  judgment  against  the  stockholder,  for  the  amount 
called  for  by  said  president  and  directors  of  said  company,  or, 
as  the  case  may  be,  for  any  balance  or  deficiency  that  may  be 
due  to  said  company  on  said  instalment  so  called  for,  after  the 
sale  of  any  stock  held  in  said  company  by  said  defaulting 
stockholder ;  and  said  court  is  hereby  authorized  and  em- 
powered and  required  to  render  judgment  against  said  default- 
ing stockholder,  at  the  term  of  the  court  at  which  said  motion 
is  made ;  and  all  notices,  which  shall  be  required  to  be  given 
to  any  delinquent  stockholder,  shall  be  issued  by  and  in  the 
name  of  the  company,  and  signed  by  the  secretary  of  said  com- 
pany ;  and  said  notice  shall  be  served  by  the  sheriff,  or  other 
legal  officer  of  the  county  in  which  said  stockholder  may  re- 
side, and  said  notice  shall  be  executed  and  returned  by  said 
officer  to  the  office  of  the  clerk  of  the  court,  as  in  case  of  com- 
mon writs"  Acts  1866-1867,  pp.  188,  191,  §§  9,  10.  This 
is  all  the  notice  required  to  be  given  by  this  act.  This  is  a 
notice  in  lieu  of  a  summons,  to  bring  the  defaulting  stock- 
holder into  court,  to  give  jurisdiction  of  the  person.  This 
must,  of  course,  be  personally  served  on  the  defaulting  stock- 
holder, by  the  sheriff  or  other  proper  officer,  unless  the  stock- 
holder appears,  and  waives  such  service.  Here,  there  was 
both  service  of  notice  on  the  person  of  the  defaulting  stock- 
holder, and  he  appeared  and  pleaded  to  the  merits.  The 
notice  here  referred  to  is  to  be  executed  and  returned  "  as  in 
case  of  common  writs."  This,  I  think,  excludes  the  idea  that 
any  other  notice  than  the  notice  of  motion  for  judgment  is 
intended.  It  seems  that  this  notice  was  properly  issued,  prop- 
erly served,  and  returned  into  court,  and  that  no  objection  to 
its  sufficiency  was  taken  in  the  court  below. 

The  questions  raised  on  the  proof  of  notice,  in  the  news- 
paper, that  a  call  for  instalments  would  be  made,  or  had  been 
made,  present  matters  wholly  irrelevant  to  the  issues  in  this 
case,  and  have  nothing  to  do  with  it.  Such  notice  is  not  one 
that  the  charter  of  the  company  requires  to  be  made.  It  is 
true,  nevertheless,  as  a  general  principle,  that  where  the  law 
requires  notice  to  be  given  to  a  party  before  a  liability  can  be 
fixed  upon  him,  and  the  mode  of  giving  such  notice  is   left 
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undetermined,  it  should  be  given  personally,  and  in  fact,  and 
so  proved.  Lincoln  v.  Wright,  67  Penn.  St.  R.  76.  But  the 
defendant  in  this  case  was  not  entitled  to  any  such  notice. 
The  president  and  directors  of  the  company  had  the  power  to 
make  the  call  for  instalments,  and  fix  its  amount,  and  the  time 
of  its  payment,  "  as  they  may  think  best  for  the  interest  (5f  the 
company  ;  "  and  upon  the  failure  or  refusal  to  pay  the  instal- 
ment called  for,  then  the  motion  for  judgment  may  be  made 
for  the  instalment  so  called  for,  on  twenty  days'  notice  of  the 
motion.     Act,  sec  10,  supra. 

2.  The  fact  of  the  notice  of  the  call,  or  that  a  call  would  be 
made,  could  not  hurt  the  defendant.  It  was  his  right  and  his 
duty  to  know  what  the  company  was  doing.  Whether  it  was 
one  way  or  the  other,  did  not  affect  the  defendant's  liability  in 
any  way  whatever.  Then,  the  manner  of  its  proof  did  not 
injure  him ;  and,  without  injury,  there  is  no  error.  The  rule 
is,  that  an  error,  not  injurious  to  the  party  complaining,  will 
not  avail  to  reverse.  1  Brick.  Dig.  p.  780,  §  96.  And  for  a 
like  reason,  the  charge  of  the  court,  mero  motu,  on  the  effect 
of  irrelevant  evidence,  which  does  not  hurt  the  defendant  who 
excepts  to  it,  is  no  error  which  will  reverse.  Rejecting  the 
evidence  of  notice  of  the  call  for  the  instalment  to  the  defend- 
ant, before  .the  suit,  as  unnecessary  and  irrelevant,  the  testi- 
mony set  out  in  the  transcript  is  sufficient  to  entitle  the  plain- 
tiff to  a  verdict  and  judgment.  The  refusal  to  charge,  on  the 
defendant's  motion,  "  that,  if  they  (the  jury)  believed  the 
evidence,  they  must  find  for  the  defendant,"  was  properly  re- 
fused. The  judgment  of  the  court  below  is  affirmed. 


Calloway  v.  Kirkland. 

Heal  Action  in  Nature  of  Ejectment. 

Sale  of  decedent's  lands,  by  order  of  probate  court,  for  division ;  place  of  sale.  — 
When  a  decedent's  lands,  consisting  of  an  entire  tract  which  lies  in  two  or  more 
counties,  are  sold  for  division  among  the  heirs  (Rev.  Code,  §§  2090,  2221),  the 
order  of  sale  must  be  made  by  the  probate  court  which  has  jurisdiction  of  the  es- 
tate; but  the  place  of  sale,  which  must  be  specified  in  the  order,  may  be  in  either 
one  of  the  counties. 

Appeal  from  the  Circuit  Court  of  Henry. 
Tried  before  the  Hon.  J.  McCaleb  Wiley. 

W.  D.  Wood,  with  Wood  &  Roquemore,  for  appellant. 

B.  F.  SAFFOLD,  J.  —  The  suit  is  ejectment,  brought  by 
the  appellant  against  the  appellee.     The  facts  are  as  follows : 
vol.  n.  26 
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The  lands  of  Henry  Brown,  deceased,  lying,  one  parcel  in  Dale 
county,  and  the  other  in  Henry  county,  were  sold  for  division 
by  order  of  the  probate  court  of  Dale  county,  which  had  ju- 
risdiction of  his  estate,  having  granted  the  letters  of  adminis- 
tration. The  sale  was  made  in  Dale  county,  by  the  adminis- 
trator, on  the  17th  of  April,  1865,  for  cash.  The  appellant 
purchased  that  portion  lying  in  Henry  county,  and  paid  the 
price  immediately  in  Confederate  money.  The  sale  was  con- 
firmed, and,  on  report  of  the  payment  of  the  purchase-money, 
an  order  to  make  titles  was  obtained,  and  carried  into  effect  by 
the  execution  of  a  conveyance.  In  1867,  two  of  the  heirs  of 
the  deceased,  ignoring  the  sale  above  mentioned,  petitioned  the 
probate  court  of  Henry  county  to  order  a  sale  of  the  land  sit- 
uated in  that  county,  for  division  between  the  heirs  as  joint 
owners.  The  order  was  granted,  and  a  sale  in  pursuance 
thereof  was  made,  reported,  and  confirmed.  The  purchase- 
money  was  paid,  and  a  conveyance  was  executed  under  an 
order  for  that  purpose.  The  appellee  is  in  possession  of  the 
land  in  controversy  as  a  subsequent  purchaser  under  this  sale. 
The  court  instructed  the  jury  to  find  a  verdict  for  the  defend- 
ant. 

Letters  of  administration,  when  granted  by  a  probate  court 
having  jurisdiction  to  do  so,  exclude  the  probate  court  of  every 
other  county  from  the  jurisdiction  thereof,  and  extend  to  all 
the  property  of  the  deceased  in  the  State.  R.  C.  §  2014. 
Lands  of  an  estate  are  to  be  sold  by  order  of  the  probate  court 
having  jurisdiction  of  the  estate.  R.  C.  §  2221.  They  are  to 
be  sold,  at  such  place  in  the  county  where  they  lie,  as  the 
judge  of  probate  may  direct ;  and  if  the  land  to  be  sold  lies 
in  one  body,  but  in  more  than  one  county,  it  may  be  sold  in 
either  of  the  counties,  in  pursuance  of,  and  by  authority  of  a 
decree  of  the  probate  court  of  the  proper  county.  R.  C. 
§  2090.  By  reference  to  the  act  of  the  legislature,  approved 
November  29, 1860  (Acts  1859-60,  p.  636),  which  is  embodied 
in  the  last  clause  of  R.  C.  §  2090,  it  will  be  seen  that  it  is  not 
the  probate  judge  of  either  county  who  may  order  the  sale  of 
one  body  of  land  situated  in  two  counties,  but  that^  land  so 
situated  may  be  sold  in  either  county  ;  whereas,  if  it  were  not 
in  one  body,  but  in  separate  parcels,  each  parcel  must  be  sold 
in  the  county  where  it  lies.  The  probate  court  administering 
the  estate  of  the  decedent  must  grant  the  order,  and  appoint 
the  place  of  sale,  in  all  cases. 

The  title  to  land  which  descended  to  the  heirs-at-law  of  a 
decedent  is  divested  out  of  them,  when,  after  a  sale  by  the  ad- 
ministrator, under  a  valid  order  of  sale,  a  conveyance  is  exe- 
cuted to  the  purchaser  under  an  order  or  decree  directing  title 
to  be  made.    Bonner  v.  Greenlee,  6  Ala.  41 1 ;  Lightfoot  v.  Lewis, 
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1  Ala.  475.    The  appellant's  title  is  superior  to  that  of  the  ap- 
pellee.    The  court  erred  in  its  ruling. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Morris  &  Blair  v.  Poillon. 

Action  on  Promissory  Note,  by  Assignee  against  Maker. 

1.  Averment  of  plaintiff's  ownership  of  note.  —  In  an  action  on  a  promissory  note, 
by  an  assignee,  the  words,  "  said  note  being  the  property  of  the  plaintiff,"  are  a 
sufficient  averment  in  the  complaint  of  the  plaintiffs  ownership,  withont  an  aver- 
ment that  it  was  assigned  or  transferred  to  him. 

2.  Promissory  note  payable  at  specified  place  ;  variance.  —  When  a  promissory 
note  is  on  its  face  made  negotiable  and  payable  at  a  specified  place,  "  with  the 
current  rate  of  exchange  on  New  York,"  it  may  be  described  in  the  complaint  as 
payable  generally,  and  the  other  words  may  be  omitted.  (Bbickell,  J.,  dissent- 
ing.) 

3.  When  assignee  may  sue  on  note.  —  The  assignee  of  a  promissory  note,  to  whom 
it  has  been  transferred  by  the  payee,  not  by  indorsement  or  delivery,  but  by  a  sep- 
arate writing,  may  maintain  an  action  on  it  in  his  own  name,  whether  his  title  be 
legal  or  equitable. 

4.  Transfer  of  note  in  1862,  between  parties  in  New  York,  while  in  hands  of  Con- 
federate States  receiver  in  Alabama.  —  The  owner  of  a  promissory  note,  being  a 
resident  citizen  of  New  York,  might  there  lawfully  transfer  it  in  the  year  1862,  to 
another  resident  citizen  of  New  York,  although  the  note  itself  was  then  in  the 
hands  of  a  sequestration  receiver  of  the  Confederate  States  in  Alabama,  where  the 
maker  lived. 

5.  Judgment ;  form,  and  correction  of.  —  A  judgment  on  verdict  for  the  plaintiff, 
in  an  action  on  a  promissory  note,  should  be  for  the  amount  ascertained  by  the  ver- 
dict, and  not  for  "  the  damages  so  assessed  ; "  but,  when  the  amount  of  the  verdict  is 
shown  by  the  record,  this  court  will  correct  and  affirm  the  judgment. 

6.  Sufficiency  of  assignments  of  error. — An  assignment  of  error  in  these  words, 
"  The  court  erred  as  shown  in  the  bill  of  exceptions,"  or,  "The  court  erred  in 
each  ruling  and  decision  made  by  it,  to  which  the  appellants  excepted,"  is  too 
general  and  vague  to  bring  it  within  the  requirements  of  the  rule  of  practice. 

Appeal  from  the  Circuit  Court  of  Barbour. 

Tried  before  the  Hon.  J.  McCaleb  Wiley. 

This  action  was  brought  by  C.  &  A.  C.  Poillon,  against 
Morris  &  Blair  as  late  partners.  The  complaint  was  in  these 
words :  "  The  plaintiffs  claim  of  the  defendants  four  hundred 
and  twenty-one  -rVa  dollars,  due  by  promissory  note  made  by 
them  on  the  11th  day  of  January,  1860,  and  payable  to  the 
order  of  B.  M.  &  E.  A.  Whitlock  &  Co.  twelve  months  after 
date,  with  interest  thereon ;  said  note  being  the  property  of 
plaintiffs."  The  defendants  demurred  to  the  complaint,  and 
assigned  the  following  causes  of  demurrer :  "  The  complaint 
fails  to  aver  that  the  writing  sued  on  was  indorsed  or  trans- 
ferred to  the  plaintiffs  in  writing.  2.  It  fails  to  aver  such 
ownership  in  the  plaintiffs  as  would  authorize  them  to  sue 
thereon.  3.  It  fails  to  show  any  right  of  action  in  plain- 
tiffs." The  court  overruled  the  demurrer,  and  the  defendants 
then  pleaded  "  the  general  issue,  in  short  by  consent,  with 
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leave  to  give  in  evidence  any  matter  of  defence  not  requiring 
a  sworn  plea ;  "  and  also  a  special  plea,  which  was  sworn  to, 
denying  the  plaintiffs'  ownership  of  the  note ;  and  issue  was 
joined  on  both  of  these  pleas. 

On  the  trial,  as  the  bill  of  exceptions  shows,  the  plaintiffs  of- 
fered in  evidence  the  note  sued  on,  which  was  in  these  words:  — 

"  $421.47.  New  York,  January  11th,  1860. 

"  Twelve  months  after  date,  we,  of  Clayton,  county  of  Bar- 
bour, State  of  Alabama,  promise  to  pay  to  the  order  of  B.  M. 
&  E.  A.  Whitlock  &  Co.  four  hundred  and  twenty-one  -fV^  dol- 
lars, value  received ;  negotiable  and  payable  at  their  office  in 
New  York,  with  the  current  rate  of  exchange  on  New  Yoi'k. 

"  Morris  &  Blair." 

On  this  note  was  the  following  indorsement :  "  Pay  to  the 
order  of  John  Hardy,  Cashier ;  "  which  was  signed  by  said  B. 
M.  &  E.  A.  Whitlock  &  Co. ;  but  the  words  "  John  ffardy, 
Cashier"  were  erased,  and  the  names  of  C.  <f  A.  C.  Poillon 
were  written  in  their  stead.  The  defendants  objected  to  the 
reading  of  this  note  to  the  jury,  "because  said  altered  indorse- 
ment was  not  explained,  and  its  execution  was  not  proved,  and 
because  said  note  and  indorsement  were  inadmissible."  The 
court  overruled  the  objections,  and  the  defendants  excepted. 
"  The  plaintiffs  then  offered  said  note  and  indorsement  in  evi- 
dence, in  connection  with  the  following  depositions,"  to  wit: 
the  depositions  of  Henry  Commeyer,  Oliver  W.  Dodge,  and 
the  two  plaintiffs  themselves,  which  were  taken  on  interroga- 
tories. These  witnesses  testified,  substantially,  to  the  follow- 
ing facts :  The  firm  of  B.  M.  &  E.  A.  Whitlock  &  Co.  were 
merchants  in  New  York,  said  Commeyer  and  Dodge  being 
members  of  the  firm  with  B.  M.  Whitlock  and  E.  A.  Whitlock. 
Said  firm  became  insolvent  in  April,  1861,  and  ceased  to  do 
business  in  March,  1862.  The  note  sued  on  was  given  for 
goods  bought  from  said  firm  by  the  defendants,  and  was  trans- 
ferred by  them,  on  the  20th  January,  1862,  to  the  plaintiffs,  to 
whom  they  were  largely  indebted.  At  that  time  the  note  was, 
as  they  supposed,  in  the  hands  of  John  Hardy,  cashier  of  the 
Eastern  Bank  of  Alabama,  to  whom  they  had,  before  that  time, 
indorsed  it  for  collection.  The  transfer  or  assignment  to  the 
plaintiffs  was  in  the  following  words :  — 

"  In  consideration  of  our  indebtedness  to  C.  &  A.  C.  Poillon, 
and  of  one  dollar  to  us  paid,  we  hereby  transfer,  assign,  and 
set  over  to  C.  &  A.  C.  Poillon  the  foregoing  note,  and  all  sum 
or  sums  of  money  due,  owing  upon,  or  to  be  collected  there- 
from ;  to  have  and  to  hold,  and  to  collect  the  same  on  account 
of  said  indebtedness.     New  York,  January  20th,  1862. 

"B.  M.  &  E.  A.  Whitlock  &  Co." 
Above  this  transfer  was  written  a  statement  of  the  defend- 
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ants'  indebtedness  to  said  Whitlock  &  Co.,  which  was  thus 
described :  "  To  note  due  Jan.  14,  '61,  $421.67  ;  "  and  a 
letter  notifying  them  of  the  transfer  of  the  note  to  said  C.  & 
A.  C.  Poillon.  The  defendants  objected  to  the  reading  of  this 
assignment  to  the  jury,  "because  it  described  a  note  variant 
from  the  one  sued  on,  and  because  there  was  no  averment  in 
the  complaint  that  the  note  described  in  said  paper  writing  was 
the  note  sued  on."  The  court  overruled  the  objections,  "and 
permitted  said  paper  writing  to  be  read  to  the  jury,  in  connec- 
tion with  the  depositions  explaining  the  same  ; "  and  the  de- 
fendants excepted.  The  defendants  afterwards  proved  by  D. 
M.  Seals,  who  was  a  receiver  under  the  sequestration  acts  of 
the  congress  of  the  Confederate  States,  that  he  received  said 
note  from  John  Hardy  "  in  the  early  part  of  the  year  1862," 
and  retained  it  in  his  possession,  as  such  receiver,  until  Decem- 
ber, 1865,  when  he  returned  it  to  said  Hardy  ;  and  that  while 
it  was  in  his  possession,  the  indorsement  to  said  Hardy  was 
not  erased,  and  the  names  of  the  plaintiffs  were  not  written  on 
it.  It  was  proved,  also,  that  one  of  the  partners  in  the  firm 
of  Whitlock  &  Co.  died  in  August,  1863,  and  another  in  May, 
1865. 

"  This  was  all  the  evidence  in  the  case  ;  and  thereupon,  after 
the  court  had  given  a  general  verbal  charge  to  the  jury,  the 
defendants  requested  the  court,  in  writing,  to  give  the  follow- 
ing charges,"  twelve  in  number,  all  of  which  the  court  gave, 
except  the  following : 

"1.  If  the  jury  believe,  from  all  the  evidence,  that  on  the 
20th  day  of  January,  1862,  the  note  sued  on  was  in  the  pos- 
session of  John  Hardy,  at  Eufaula,  Alabama,  or  of  D.  M.  Seals, 
and  remained  in  the  possession  of  said  Hardy,  or  of  said  Seals 
as  sequestration  receiver  of  the  Confederate  States,  up  to  the 
last  of  the  year  1865,  then  the  written  conveyance  of  the  note, 
dated  on  said  20th  day  of  January,  1862,  did  not,  of  itself, 
prove  title  to  the  note  in  the  plaintiffs. 

"  2.  If  the  jury  believe,  from  all  the  evidence,  that  the  note 
was  not  indorsed  to  the  plaintiffs  before  the  last  of  May,  1865, 
and  that  two  of  the  partners  of  the  firm  of  Whitlock  &  Co. 
had  died  prior  to  that  date,  then  said  indorsement  did  not ,  pass 
the  title  to  said  note  to  the  plaintiffs. 

"3.  If  the  jury  believe,  from  the  evidence,  that  when  said 
note  was  sent  back  to  New  York  in  the  last  of  the  year  1865, 
or  the  first  of  the  year  1866,  it  was  indorsed  by  (?)  John 
Hardy,  cashier ;  and  that  the  name  of  said  Hai'dy  was  stricken 
out,  or  erased,  and  the  plaintiffs'  name  inserted,  after  they  re- 
ceived the  note,  without  authority  of  said  Hardy,  or  of  Whit- 
lock &  Co. ;  then  the  change  of  said  indorsement  made  it 
invalid  to  pass  the  title  to  the  plaintiffs,  if  the  jury  also  be- 
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lieve  that,  at  the  time  said  indorsement  was  altered,  two  mem- 
bers of  the  firm  of  Whitlock  &  Co.  were  dead. 

"  4.  Before  a  party  can  make  a  sale  of  personal  property, 
so  as  to  pass  title  to  the  purchaser,  the  property  must  either  be 
delivered,  or  it  must  be  in  the  power  of  the  vendor  to  deliver 
the  same ;  and  if  the  property  be  beyond  the  power  and  con- 
trol of  the  vendor,  no  title  will  pass  to  the  vendee. 

"  12.  No  person  but  John  Hardy,  or  Whitlock  &  Co.,  or 
some  other  person  under  the  authority  of  said  Hardy,  or  Whit- 
lock &  Co.,  had  the  right  to  erase  the  name  of  Hardy,  and 
insert  in  its  place  the  name  of  the  plaintiffs  on  said  note." 

To  the  refusal  of  these  charges  the  defendants  excepted. 
The  verdict  of  the  jury  was,  "  We,  the  jury,  find  for  the  plain- 
tiffs, and  assess  their  damages  at  seven  hundred  and  thirty-four 
dollars  and  seventy  cents  ;  and  the  court  thereupon  rendered 
the  following  judgment :  "  It  is  therefore  considered  by  the 
court,  that  the  plaintiffs  recover  of  the  defendants  the  damages 
so  assessed,  and  also  the  costs  in  this  behalf  expended,  for 
which  execution  may  issue." 

The  assignments  of  error  are:  "  1.  The  court  below  erred  in 
overruling  the  demurrer  to  the  complaint.  2.  The  court  be- 
low erred  in  the  judgment  rendered  by  it.  3.  The  court  be- 
low erred  as  shown  in  the  bill  of  exceptions.  4.  The  court 
below  erred  in  each  ruling  and  decision  made  by  it,  to  which 
the  appellants  excepted,  as  shown  in  the  bill  of  exceptions." 

Rice,  Chilton  &  Jones,  F.  M.  Wood,  D.  M.  Seals,  and 
John  A.  Foster,  for  appellants.     - 

Pugh  &  Baker,  with  A.  H.  Merrill,  contra. 

PETERS,  C.J.  —  The  complaint  in  this  case  is  in  the  form 
prescribed  by  the  Code.  It  contains  a  statement  of  all  the 
matters  and  facts  necessary  to  show  that  the  plaintiffs,  primd 
facie,  are  entitled  to  recover.  It  describes  the  promissory  note 
which  is  the  foundation  of  the  suit,  in  the  manner  designated 
in  the  form  of  complaint  given  in  the  Code,  and  it  avers  that 
the  note  is  "the  property  of  the  plaintiffs."  This  is  enough. 
Pickens  v.  Oliver,  29  Ala.  537  ;  26  Ala.  552  ;  36  Ala.  69. 
The  demurrer  to  the  complaint  was,  therefore,  rightfully  over- 
ruled. 

2.  The  objection  to  the  written  contract,  offered  in  evidence 
by  the  plaintiffs  on  the  trial  below,  was  not  well  taken.  The 
promissory  note  declared  on  is  one  payable  generally,  without 
the  designation  of  any  particular  place  of  payment.  The  note 
offered  in  evidence  corresponds  to  this  description,  but  added 
to  it  are  these  further  words :  "  negotiable  and  payable  at  their 
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office  in  New  York,  with  the  current  rate  of  exchange  on  New 
York."  This,  it  is  true,  shows  a  note  payable  at  a  particular 
place.  This  would  have  been  a  fatal  variance  under  the  old 
decisions  of  this  court  before  the  Code.  But  these  are  now 
overturned  by  the  forms  of  pleading  in  the  Code,  and  the  con- 
struction of  these  forms  in  the  case  of  Clark  v.  Moses,  at  the 
•present  term  ;  also,  Weaver  v.  Lapsley,  42  Ala.  601. 

3.  The  ownership  of  the  note  sued  on  was  in  the  plaintiffs, 
whether  their  title  was  legal  or  equitable.  They  were  the 
only  parties  entitled  to  bring  the  suit  in  their  own  names  for 
its  recovery.  Rev.  Code,  §  2523.  The  evidence  offered  to 
show  this  ownership  was  competent.  If  the  jury  believed  it, 
it  was  sufficient.  The  plaintiffs  themselves  are  competent  wit- 
nesses to  show  their  ownership.     Rev.  Code,  §  2704. 

4.  The  evidence  tends  to  show,  that  Whitlock  &  Co.,  the 
assignors  of  the  note  in  suit,  and  the  plaintiffs,  the  assignees, 
at  the  time  of  the  alleged  assignment  were  citizens  of  the 
State  of  New  York,  and  that  the  assignment  was  made  in  the 
city  of  New  York.  Then,  though  the  assignment  was  made 
during  the  late  war,  there  is  nothing  in  this  evidence  to  show 
that  either  of  the  parties  was  dealing  with  a  public  enemy. 
They  were  citizens  of  the  same  government,  dealing  with  each 
other  at  home,  and  not  with  the  enemy.  This  is  not  forbidden. 
The  note  was  at  that  time  in  this  State,  when  its  people  were 
in  insurrection  against  the  government  of  the  United  States. 
This  did  not  defeat  any  right  in  the  owner  to  transfer  the  note 
to  any  other  person,  who  could  become  its  legal  owner.  The 
seizure  by  the  receiver  of  the  Confederate  States  government, 
then  having  military  control  of  this  State,  did  not  in  any  way 
interfere  with  the  owner's  right  to  transfer  the  note.  The 
Confederate  government  was  a  nullity,  and  the  receiver  or 
other  agents  of  that  government  could  not  derive  any  power, 
except  that  of  mere  force,  to  seize  the  property  of  the  citizen 
under  its  authority.  The  acts  of  such  agents  were  wholly  void. 
In  law,  they  were  nothing.  If  the  note  had  been  lost  to  the 
owners  by  this  interference,  the  receiver  would  have  been  per- 
sonally liable  for  the  damages  which  such  loss  may  have  oc- 
casioned. Hickman  v.  Jones,  9  Wall.  197.  The  acts  of  the 
receiver,  merely  as  such,  could  not  have  defeated  the  assign- 
ment ;  and  this,  particularly  after  the  note  had  gone  into  the 
hands  of  the  true  owners,  before  suit,  as  was  the  case  here. 

5.  The  objection  to  the  judgment  of  the  court  below  is  not 
such  as  would  operate  to  defeat  an  affirmance  in  this  court.  It 
should  have  been  rendered  for  the  amount  of  the  verdict  and 
the  costs.  But  the  amount  of  the  verdict  being  shown  by  the 
record,  the  judgment  will  be  corrected  here,  and  affirmed  for 
the  proper  amount. 


408  SUPREME   COURT 

[Wharton  v.  Cain.] 

6.  The  other  assignments  of  error  are  too  general  and  vague 
to  bring  them  within  the  requirements  of  the  rule  of  practice 
in  such  a  case.  This  court  will  not  feel  itself  bound  to  notice 
such  assignments,  unless  they  are  argued  at  the  bar,  or  pressed 
and  enforced  by  authorities  by  the  counsel  in  their  brief. 

The  judgment  of  the  court  below  will  be  corrected  here  by 
the  verdict,  and  affirmed. 

BRICKELL,  J.  (dissenting.)  —  A  complaint  on  a  promissory 
note,  for  the  payment  of  a  specified  sum,  at  a  particular  time, 
is  not  supported  by  evidence  of  a  promissory  note,  payable  and 
negotiable  at  a  particular  place,  "  with  current  rate  of  ex- 
change." The  two  notes  are  not  the  same  in  legal  effect  or 
obligation,  and  the  amount  recoverable  on  each  is  different. 
Pickett  v.  King,  Upton  $>  Co.  2  Ala.  570. 


Wharton,  Administrator,  etc.,  v,  Cain. 

Action  on  Common  Counts. 

1.  Account  stated;  when  recovery  may  be  had  under.  —  Under  a  count  on  an  ac- 
count stated,  a  recovery  may  be  had  for  an  attorney's  fee  for  professional  services 
under  a  special  contract,  on  proof  of  the  performance  of  the  services,  and  the  defend- 
ant's subsequent  admission  to  a  third  person,  not  the  plaintiff's  agent,  that  he  was 
indebted  to  the  plaintiff  in  the  specified  sum  for  the  services. 

2.  Presumption  on  settlement  of  accounts.  —  Whatever  presumption  of  finality 
arises  from  a  settlement  of  accounts  between  two  parties,  is  rebutted  and  destroyed 
when  the  details  of  the  settlement  show  that  the  particular  matter  afterwards  liti- 
gated, though  anterior  to  the  settlement,  was  not  embraced  in  it. 

Appeal  from  the  Circuit  Court  of  Etowah. 

The  record  in  this  case  having  been  lost,  the  reporter  cannot 
state  the  name  of  the  presiding  judge  in  the  court  below,  nor 
the  facts  of  the  case,  except  as  they  appear  in  the  opinion  of 
the  court. 

James  Aiken,  for  appellant. 

Forney  &  Martin,  contra. 

B.  F.  SAFFOLD,  J.  —  The  appellee  sued  the  appellant, 
charging  him,  in  two  counts,  on  an  account  stated  between 
himself  and  the  defendant's  intestate.  The  first  specified,  that 
the  account  was  for  merchandise,  goods,  and  chattels  sold,  and 
for  board.  The  second  was  for  work  and  labor,  and  legal  ser- 
vices rendered.  Issues  were  joined  on  the  pleas  of  non  assump- 
sit, statute  of  limitations  of  six  years,  and  payment.  Judgment 
was  given  for  the  plaintiff  for  the  full  amount  of  his  claim  in 
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both  counts.  The  evidence  was,  that  the  plaintiff  and  the  de- 
fendant's intestate  had  a  settlement  of  mutual  accounts,  in  July, 
L865,  which  showed  a  balance  in  favor  of  the  plaintiff  of  $14.16. 
The  items  of  this  account  against  the  decedent  were  board, 
legal  services,  and  merchandise  furnished,  between  1860  and 
the  date  of  settlement.  2d.  That  the  plaintiff  performed  other 
legal  services  for  the  decedent  during  the  same  period,  for 
which  the  latter  admitted  to  a  third  person  he  was  to  pay 
$150.  The  plaintiff  set  out,  in  the  account  presented  to  the 
court,  that  this  service  was  rendered  under  a  special  contract. 
Upon  this  evidence,  the  court  refused  to  charge  for  the  defend- 
ant :  1st,  "  that  a  simple  agreement  between  the  plaintiff  and 
the  defendant's  intestate,  for  a  fee  of  $150,  was  not  a  stated 
account  between  the  parties,  although  it  would  take  six  years 
to  bar  such  a  claim  ;  2d,  that  the  intestate's  admission  to  the 
third  person  was  not  evidence  of  a  stated  account  between  the 
parties  ;  3d,  that  the  settlement  of  accounts  which  was  proved, 
created  the  presumption  of  a  settlement  of  all  accounts  between 
the  parties  up  to  its  date."  The  refusal  of  these  charges  is 
now  assigned  as  error. 

It  is  said  by  Chitty,  that  an  account  stated  is  not  proper  to 
recover  a  single  sum  under  an  express  contract,  but  lies  only 
where  an  account  has  been  stated  with  reference  to  former 
transactions  ;  that  an  attorney's  bill  cannot  be  recovered  under 
this  count,  without  due  proof  of  delivery  of  a  signed  bill ;  and 
that  an  admission  by  the  defendant,  in  a  conversation  with  a 
third  person,  that  he  was  indebted  to  the  plaintiff  in  a  named 
sum,  is  not  evidence  of  an  account  stated,  unless  the  third  per- 
son was  the  plaintiff's  agent.  1  Chit.  Plead.  358,  359.  It  is 
manifest,  that  the  defendant's  admission,  or  declaration  to  a 
third  person,  of  his  indebtedness  to  the  plaintiff  in  a  named 
sum,  does  not,  alone,  prove  an  account  stated,  which  must  be 
done  between  the  parties.  But  an  account  may  consist  of  a 
single  item.  Ware  v.  Dudley,  16  Ala.  742.  And  if  the  party 
to  whom  it  is  rendered  admits  its  correctness,  or  retains  it  with- 
out making  objection  within  a  reasonable  time,  he  will  be  bound 
by  it  as  a  stated  account.  Langdon  v.  Roane,  6  Ala.  518. 
Any  evidence  which  tends  to  prove  that  the  defendant  was  in- 
debted to  the  plaintiff  by  account,  and  that  he  subsequently 
acknowledged  it  to  be  so,  is  admissible. 

In  Knowles  v.  Michel  (13  East,  249),  it  was  proved  that  the 
plaintiffs  had  sold  to  the  defendants  some  standing  trees,  which 
the  defendants  afterwards  procured  to  be  felled  and  taken 
away.  When  Michel  was  served  with  the  writ,  both  of  the 
defendants  admitted  that  they  had  bought  the  trees  jointly  for 
nine  guineas,  but  Michel  said  he  would  pay  no  more  than  one 
half.     There  was  no  other  item  of  account  between  the  parties. 
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The  court  were  clearly  of  opinion,  that  the  evidence  was  suffi- 
cient to  sustain  the  count  upon  an  account  stated.  Lord  Ellen- 
borough  said,  if  there  were  an  acknowledgment  by  the  defend- 
ant of  a  debt  due  upon  any  account,  it  was  sufficient  to  enable 
the  plaintiff  to  recover  upon  the  count  for  an  account  stated. 

In  Breckon  v.  Smith  (1  Adol.  &  Ell.  488),  the  plaintiff  de- 
clared on  an  account  stated.  The  particular  delivered  with  the 
declaration  was,  "  To  a  beast  sold  and  delivered,  .£13  10s." 
The  only  evidence  was,  that  the  plaintiff  admitted,  in  conversa- 
tion with  a  third  person,  not  shown  to  be  an  agent  of  the  plain- 
tiff, that  he  owed  the  latter  £13  10s.  A  new  trial  was  granted 
to  the  defendant,  with  leave  to  the  plaintiff  to  amend  his  par- 
ticular, on  the  ground  that  the  judgment  in  favor  of  the  plain- 
tiff was  not  so  conclusive  of  the  cause  of  action  as  to  give  iden- 
tity to  it,  if  the  defendant  should  be  again  sued  for  the  same 
subject-matter.  This  case  seems  to  be  the  one  upon  which  are 
based  the  authorities  for  the  rule,  that  the  admission  of  the 
defendant  to  a  third  person,  not  an  agent  of  the  plaintiff,  is  not 
evidence  of  an  account  stated.  It  does  not  sustain  the  propo- 
sition as  broadly  as  it  is  generally  laid  down.  Such  an  admis- 
sion certainly  tends  to  prove  that  there  had  been  an  accounting  ; 
else  the  defendant  would  not  have  known  what  he  owed.  It 
disproves  an  open  account,  and,  in  the  absence  of  proof  to  the 
contrary,  supports  the  count  on  an  account  stated.  The  testi- 
mony of  McGee,  in  proving  the  plaintiff's  performance  of  the 
services,  supplies  the  defect  for  which  the  plaintiff  was  non- 
suited in  Allen  v.  Cook  (2  Dowl.  546),  and  makes  this  case  very 
like  Seagoe  v.  Dean  (3  Car.  &  P.  170),  and  Ware  v.  Dudley 
(16  Ala.  742). 

The  first  charge  asked  by  the  appellant  is  imperfect,  in  re- 
spect to  the  time  when  the  agreement  for  a  specified  fee  was 
made,  and  was  calculated  to  mislead  the  jury.  The  second  is 
incorrect.     Both  were  properly  refused. 

2.  The  third  charge  refused  was  calculated  to  mislead  the 
jury,  by  giving  undue  importance  to  a  portion  only  of  the  evi- 
dence. Besides,  whatever  presumption  of  finality  may  arise 
from  a  settlement  of  accounts  between  the  parties,  it  is  de- 
stroyed when  the  details  of  the  settlement  show  that  the  matter 
in  controversy,  though  anterior,  was  not  contained  in  it. 

The  judgment  is  affirmed. 
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Parker 'sA  dministrator  v.  Hollis  &  Alexander. 

Action  for  Rent,  and  for  Use  and  Occupation. 

1.  Contract  not  to  be  performed  within  one  year.  —  A  verbal  contract  for  the  rent 
of  a  house  for  the  teim  of  one  year,  to  commence  at  a  future  day,  is  void  under  the 
statute  of  frauds.     Rev.  Code,  §  1862. 

2.  Implied  renewal  of  lease ;  when  recovery  may  be  had  under  common  counts.  — 
When  a  tenant  holds  over  after  the  expiration  of  his  lease,  a  continuance  of  the 
tenancy  on  the  same  terms  will  be  presumed  against  him  ;  and  in  such  case,  a 
recovery  may  be  had  against  him  on  the  common  counts,  although  a  new  contract 
was  made  during  the  former  term,  which,  being  verbal,  was  void  under  the  statute 
of  frauds. 

Appeal  from  the  Circuit  Court  of  Marengo. 

Tried  before  the  Hon.  L.  R.  Smith. 

This  action  was  brought  by  Williamson  H.  Pai'ker,  and  re- 
vived in  favor  of  his  personal  representative,  against  Hollis 
&  Alexander  as  partners ;  and  was  commenced  on  the  10th 
day  of  March,  1869.  In  the  original  complaint,  the  plaintiff 
claimed  "  three  hundred  dollars,  due  by  account  on  the  loth 
February,  1868,  for  the  rent  of  a  storehouse  and  office  in  the 
town  of  McKinley  in  said  county  rented  to  the  defendants  by 
one  Jesse  B.  Edwards,  to  wit,  from  the  loth  day  of  February, 

A.  D.  1867,  to  the  15th  day  of  February,  1868  ;  "  and  the 
further  sum  of  three  hundred  dollars,  "  on  account  stated  be- 
tween the  defendants  and  one  Jesse  B.  Edwards,  to  wit,  on 
the  loth  day  of  February,  1868."  An  amended  complaint, 
filed  by  leave,  claimed  "  the  further  sum  of  three  hundred 
dollars,  due  by  account,  for  rent  of  a  storehouse,  and  lot  of 
land  on  which  said  storehouse  was  located,  in  the  town  of 
McKinley  in  said  county,  rented  by  defendants  from  one  Jesse 

B.  Edwards,  to  wit,  from  the  15th  day  of  February,  1867, 
to  the  15th  day  of  February,  1868."  The  record  does  not 
show  what  pleas  were  filed.  On  the  trial,  as  appears  from  the 
bill  of  exceptions,  it  was  proved  that  the  defendants  rented  the 
said  storehouse  from  said  Edwards,  some  time  during  the  year 
1866,  until  the  15th  day  of  February,  1867,  and  went  into 
possession  under  said  contract,  and  paid  the  stipulated  rent 
before  the  expiration  of  the  term ;  that  in  December,  1866, 
they  verbally  agreed  with  said  Edwards  to  pay  him  three  hun- 
dred dollars  (as  stated  by  plaintiff's  witness ;  five  hundred,  as 
stated  by  defendants'  witness),  for  the  rent  of  the  premises,  for 
the  year  commencing  on  the  loth  day  of  February,  1867  ;  and 
that  they  remained  in  the  possession  of  the  premises  until  May, 
or  June,  1867,  when  the  house  was  destroyed  by  fire.  This 
being  all  the  evidence,  the  court  charged  the  jury  as  follows  :  — 

"  1.  That  if  they  believed,  from  the  evidence,  that  Jesse  B. 
Edwards,  the  assignor  of  the  plaintiff,  rented  said  premises 
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verbally  to  the  defendants  before  the  15th  day  of  February, 
1867,  and  the  time  for  which  said  renting  was  agreed  on  was 
to  commence  on  the  15th  day  of  February,  1867,  and  to  ter- 
minate on  the  15th  day  of  February,  1868,  that  would  be  '  an 
agreement  which,  by  its  terms,  is  not  to  be  performed  within 
one  year  from  the  making  thereof,'  and  the  plaintiff  cannot 
recover  anything  in  this  action. 

"  2.  That  if  they  believed,  from  the  evidence,  that  there  was 
a  specific  contract  in  relation  to  the  renting  of  said  premises, 
between  said  Edwards  and  the  defendants,  the  plaintiff  must 
rely  on  said  contract,  and  cannot  recover  anything  on  the  com- 
mon counts  for  the  time  the  defendants  used  the  premises  after 
the  15th  day  of  February,  1867." 

These  charges,  to  which  the  plaintiff  excepted,  are  now  as- 
signed as  error. 

W.  E.  Clarke,  with  Morgan,  Bragg  &  Thorington, 
for  the  appellant.  —  1.  If  the  parol  lease  was  void,  the  defend- 
ants were  in  the  attitude  of  holding  over  after  the  expiration 
of  a  valid  lease  ;  and  the  presumption  then  arises,  that  the 
holding  was  on  the  same  terms  as  before.  Crommelin  v. 
Thiess  £  Co.  31  Ala.  412  ;  People  v.  Rickert,  8  Cowen,  226  ; 
Lockwood  v.  Lockwood,  22  Conn.  425 ;  Bacon  v.  Broivn,  9 
Conn.  334. 

2.  There  is  a  distinction,  where  there  is  a  holding  over,  be- 
tween cases  in  which  the  tenancy  was  from  year  to  year,  and 
cases  in  which  it  was  for  a  different  period.  In  the  former 
cases,  the  tenant  holds  from  year  to  year  ;  in  the  latter,  he  is 
a  mere  tenant  at  will.  1  Washburn  on  Real  Property,  531-32, 
§§  34,  35  ;  Harkins  v.  Pope,  10  Ala.  498 ;  Bacon  v.  Brown,  9 
Conn.  334 :  Lockwood  v.  Lockwood,  22  Conn.  425  ;  Schuyler 
v.  Leggett,  2  Cowen,  660. 

3.  The  defendants,  being  tenants  from  year  to  year,  were 
liable  for  the  rent  for  the  entire  term,  unless  the  relation  of 
landlord  and  tenant  was  dissolved  before  the  expiration  of  the 
term.  Izon  v.  Gorton,  35  E.  C.  L.  Rep.  198  ;  Bacon  v.  Brown, 
9  Conn.  334  ;  Lockwood  v.  Lockwood,  22  Conn.  425. 

4.  The  relation  of  landlord  and  tenant  was  not  destroyed 
between  the  parties.  McMillan  v.  Solomon,  42  Ala.  356 ; 
Harkins  v.  Pope,  10  Ala.  493 ;  Izon  v.  Gorton,  35  E.  C.  L. 
Rep.  198  ;  Lockwood  v.  Lockwood,  22  Conn.  425. 

5.  There  was  such  a  performance  of  the  contract  as  took  the 
case  out  of  the  statute  of  frauds.  2  Stra.  783  ;  4  B.  &  Ad. 
899 ;  4  Excheq.  631 ;  Doivney  v.  Hotchkiss,  2  Day,  225 ; 
Rakes,  AdrnW,  v.  Pope,  7  Ala.  161  ;  Browne  on  Statute  of 
Frauds,  §§  116-18. 

6.  That  the  second  charge  was  erroneous,  see  1  Chitty's 
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Pleadings  (14th  Amer.  ed.),  340-43  ;  Dicky  v.  L ,  13  Ala. 

45 ;  Hunter  v.  Waldron,  7  Ala.  757  ;  Hayes  v.  G-oree,  2  Stew. 
&  P.  170. 

J.  T.  Jones,  contra.  —  1.  The  verbal  lease  was  clearly  void 
under  the  statute  of  frauds.  Rev.  Code,  §  1862  ;  Crommelin 
v.  Thiess  £  Co.  31  Ala.  412. 

2.  The  law  implies  or  presumes  a  promise  only  where  there 
is  no  special  agreement  between  the  parties.  "  If  there  is  a 
special  contract,  embracing  the  same  subject-matter  with  the 
common  counts,  the  plaintiff,  though  he  should  fail  to  prove  his 
case  under  the  special  count,  will  not  be  permitted  to  recover 
upon  the  common  counts."     2  Greenl.  Ev.  §  103,  and  note  2. 

3.  The  Code  (p.  677)  provides  two  forms  of  action  for  the 
recovery  of  rent :  1st,  for  rent  on  a  demise ;  2d,  for  use  and 
occupation,  where  there  is  no  demise.  The  complaint  does  not 
pursue  either  form. 

PETERS,  C.  J.  — The  learned  judge  in  the  court  below 
mistook  the  law  in  reference  to  this  case,  as  laid  down  in  his  sec- 
ond charge  to  the  jury.  The  plaintiff  sued  as  the  assignee  of 
Edwards,  who,  as  the  proof  showed,  rented  a  storehouse  and  lot 
in  the  town  of  McKinley  to  the  defendants,  in  December,  1866, 
by  parol,  without  instrument  in  writing.  The  lease  was  for 
one  year,  from  the  15th  February,  1867,  to  the  15th  February, 
1868.  The  defendants  were  then  in  possession  of  the  house 
and  lot,  under  a  former  lease,  which  did  not  expire  until  the 
15th  February,  1867.  They  occupied  the  house  and  lot  until 
the  end  of  the  first  letting  ;  and  then,  without  anything  more 
being  said  about  the  renting,  continued  to  occupy  the  premises 
until  some  time  in  May  or  June,  1867,  when  the  house  was 
consumed  by  fire.  There  was  no  evidence  introduced  to  show 
that  the  defendants  took  possession  of  the  premises  under  the 
contract  to  rent  for  1867-8,  or  that  they  gave  the  landlord 
notice  that  they  would  quit  at  the  expiration  of  the  term  under 
which  they  held  when  the  new  contract  was  made  ;  and  there 
was  no  evidence  of  any  notice  to  quit  given  by  either  party  at 
any  time.  Under  this  proof,  the  learned  judge  very  properly 
instructed  the  jury,  that  the  agreement  for  the  renting  of  the 
premises  which,  by  its  terms,,  was  not  to  be  performed  within 
one  year  from  the  making  thereof,  was  void.  Rev.  Code, 
§  1862  ;  Scoggins  v.  Blackwell,  36  Ala.  351.  This  contract, 
being  the  only  special  contract  shown  by  the  evidence,  was 
void.  It  was,  therefore,  a  nullity,  and  had  no  force  in  law 
whatever.  It  was  as  if  it  had  never  been.  It  was  nothing. 
12  Wallace,  197,  200.  This  contract,  then,  could  not  cut  off 
the  plaintiff's  right  to  recover  on  the  common  counts,  if  the 
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evidence  was  such  as  entitled  him  to  recover  on  the  common 
counts  in  the  absence  of  any  valid  special  contract  whatever. 

Where  a  promissory  note,  with  an  improper  stamp,  which 
rendered  it  void,  has  been  taken  in  payment  of  a  debt,  the 
plaintiff  will  be  permitted  to  resort  to  the  common  counts  ap- 
plicable to  the  debt.  1  Chitty's  Pleadings,  340  ;  1  East,  58  ; 
Wilkins  v.  Heed,  6  Greenl.  220.  It  is  only  where  there  is  a 
valid  special  contract,  embracing  the  same  subject-matter  with 
the  common  counts,  that  the  plaintiff  is  confined  in  his  recovery 
to  the  special  contract,  or  not  allowed  to  resort  to  the  common 
counts.  2  Greenl.  Ev.  §  103.  If  the  defendants  held  over 
after  the  expiration  of  the  first  agreement  for  the  occupation 
of  the  premises  for  a  year,  without  any  new  agreement,  a  con- 
tinuation of  the  former  tenancy  will  be  presumed,  and  the 
obligation  to  pay  rent  may  be  inferred  by  the  jury,  if  there  is 
no  evidence  to  dispute  such  an  inference.  Harkins  v.  Pope,  10 
Ala.  493 ;  Crommelin  v.  Thiess  $  Co.  31  Ala.  412  ;  Rev. 
Code,  §  2607. 

For  the  error  above  pointed  out,  the  judgment  of  the  court 
below  is  reversed,  and  the  cause  remanded. 


Conboy  v.  Fricke. 

Garnishment  on  Judgment  ;   Contest  with  Claimant. 

Conflicting  liens  of  mechanic,  under  local  law  of  Mobile,  and  plaintiff  in  attach- 
ment. —  The  lien  given  to  a  sub-contractor  by  the  local  law  approved  December  9, 
1841,  "For  the  better  securing  mechanics  in  the  city  and  county  of  Mobile" 
(Session  Acts  1841-2,  p.  3),  attaches  on  the  delivery  of  an  attested  account,  and 
intercepts  money  then  due  to  the  chief  contractor,  or  subsequently  accruing  under 
the  contract ;  but,  if  a  garnishment  is  served  on  the  debtor  before  the  delivery  of 
such  attested  account,  its  lien  is  superior  to  that  of  the  sub-contractor,  as  to  the 
money  due  at  the  time  of  its  service. 

Appeal  from  the  Circuit  Court  of  Mobile. 

Tried  before  the  Hon.  John  Elliott. 

The  appellant  in  this  case,  having  a  judgment  against  A. 
M.  Purdy,  sued  out  a  garnishment  against  Robert  Anderson  as 
his  debtor,  which  was  served  on  the  15th  June,  1871.  The 
garnishee  answered,  admitting  an  indebtedness  to  said  Purdy, 
under  a  contract  for  the  building  of  a  house  not  then  completed, 
of  about  $200.  The  garnishee  having  died  after  filing  his  an- 
swer, his  administratrix  was  brought  in  by  scire  facias,  and 
filed  a  similar  answer  ;  but  she  afterwards  amended  her  answer, 
by  leave  of  the  court,  and  alleged  that  Charles  Fricke  claimed 
the  debt  due  from  her  intestate  to  said  Purdy.  Fricke  being 
brought  in,  propounded  his  interest ;  and  an  issue  was  there- 
upon made  up  between  him  and  the  plaintiff.     Under  the  evi- 
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dence  adduced  on  the  trial  of  this  issue,  the  court  instructed 
the  jury,  that  claimant's  lien  on  the  money,  which  had  been 
paid  into  court,  was  superior  to  that  of  the  plaintiff ;  and  he 
had  a  verdict  and  judgment  accordingly.  The  charge  of  the 
court  to  the  jury,  to  which  the  plaintiff  excepted,  and  the  judg- 
ment, are  now  assigned  as  error. 

Boyles  &  Overall,  for  appellant. 

C.  W.  Rapier,  contra. 

B.  F.  SAFFOLD,  J. —  To  a  writ  of  garnishment,  sued  out 
by  the  appellant  to  obtain  satisfaction  of  a  judgment  recovered 
by  him  against  Purdy,  the  garnishee  answered  an  indebtedness 
of  $200,  which,  she  said,  was  claimed  by  Charles  Fricke. 
*  Fricke  propounded  his  claim,  as  follows.  He  was  a  sub-con- 
tractor under  Purdy,  for  the  building  of  a  house  for  Robert 
Anderson.  Purdy  was  indebted  to  him,  on  account  of  this 
work,  about  $175  ;  and  on  the  27th  of  June,  1871,  he  pre- 
sented to  Anderson  an  account  for  the  same,  duly  attested, 
whereby  he  acquired  a  lien  on  whatever  amount  was  due  from 
Anderson  to  Purdy,  under  the  provisions  of  an  act  of  the  legis- 
lature, "  For  the  better  securing  mechanics  in  the  city  and 
county  of  Mobile,"  approved  Dec.  9,  1841.  Acts  1841-2, 
p.  3.  The  garnishment  was  served  on  Anderson  June  15, 
1871.  The  act  referred  to  provides,  that  whenever  such  sub- 
contractor, &c,  has  performed  work,  or  furnished  materials,  for 
which  he  has  not  been  paid,  he  "  may  deliver  to  the  owner  of 
such  building  an  attested  account  of  the  amount  and  value  of 
the  work  and  labor  thus  performed,  or  materials  furnished,  and 
the  amount  unpaid  thereupon  ;  such  owner  shall  retain,  out  of 
his  subsequent  payments  to  the  contractor,  the  amount  of  such 
work  and  labor  or  materials,  for  the  benefit  of  the  person  so 
performing  the  same." 

No  portion  of  this  act  authorizes  any  delay  in  the  payment 
to  the  contractor,  of  whatever  amount  may  be  due  to  him,  or 
requires  the  owner  of  the  building  to  ascertain  his  indebtedness 
to  his  sub-contractors  or  laborers,  in  advance  of  the  presenta- 
tion to  him  of  their  attested  account.  When  such  account  is 
presented,  he  must  then  retain  the  amount  out  of  his  subse- 
quent payments  to  the  contractor.  If,  when  Fricke's  account 
was  presented  on  the  27th  of  June,  Anderson  had  already  paid 
Purdy,  or  accepted  his  order  to  pay  some  one  else,  Fricke 
would  have  been  without  remedy.  The  garnishment  executed 
on  the  15th  of  June  served  as  an  order  to  Anderson  to  pay  the 
amount  due  to  the  plaintiff,  for,  or  on  account  of  Purdy.  We 
think  the  act,  in  express  terms,  confines  the  claim  of  the  sub- 
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contractor,  &c,  to  the  compensation  due  at  the  time  of  the  pres- 
entation of  the  attested  account,  unless  some  other  right  has 
then  intervened,  and  to  such  as  may  subsequently  accrue. 
The  garnishment  will  not  reach  the  compensation  earned  after 
the  account  is  presented,  because  the  act  makes  a  change  in  the 
contract,  whereby  such  earnings  accrue  to  the  person  holding 
it,  against  the  chief  contractor  and  those  claiming  through  him 
solely. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Barbour  County  v.  Clark. 

Action  by  County  Treasurer  against  County. 

County  treasurer's  right  to  commissions  on  taxes  collected  to  pay  interest  on  county 
railroad  bonds.  —  When  a  county  has  subscribed  for  stock  in  a  railroad  company, 
under  the  provisions  of  the  act  approved  Dec.  31,  1868  (Session  Acts  186s,  p.  514), 
and  issued  its  bonds  for  the  amount  of  its  subscription,  and  has  levied  and  collected 
a  special  tax  to  pay  the  interest  on  such  bonds,  the  county  treasurer  is  not  entitled 
to  commissions  on  the  funds  so  collected,  nor  can  he  claim  that  the  money  should 
pass  through  his  hands. 

Appeal  from  the  City  Court  of  Eufaula. 

Tried  before  the  Hon.  E.  M.  Keils. 

This  action  was  brought  by  James  Clark,  county  treasurer 
of  Barbour,  against  the  appellant  as  a  corporation.  The  com- 
plaint contained  two  counts  :  the  first  claiming  $1,000,  being 
five  per  cent,  of  $20,000  levied  and  collected  by  said  county,  as 
a  special  tax,  during  the  year  1871-2,  for  the  purpose  of  paying 
the  interest  on  certain  county  bonds  issued  in  aid  of  the  Vicks- 
burg  &  Brunswick  Railroad,  "  which  were  paid  by  the  tax-col- 
lector of  said  county  into  the  hands  of  one  Whitfield  Clark, 
who  was  then  acting  as  the  financial  agent  of  said  county," 
and  which  said  plaintiff  "  was  by  law  entitled  to  receive  and 
pay  out  as  county  treasurer  of  said  county ; "  and  the  second 
claiming  the  same  sum  as  his  commissions,  or  compensation, 
for  receiving  and  paying  out  the  sum  of  $20,000,  collected  as 
special  tax  during  the  year  1872-3,  "which  said  funds  were 
received  by  plaintiff  as  such  county  treasurer,  and  by  him  paid 
out  in  full  for  the  interest  which  had  accrued  on  said  bonds." 
In  the  statement  of  facts  contained  in  the  opinion  of  the  court, 
this  distinction  between  the  two  counts  is  not  noticed.  The 
overruling  of  a  demurrer  to  each  count  in  the  complaint,  and 
the  charge  of  the  court  to  the  jury,  in  favor  of  the  plaintiff's 
right  to  recover  on  the  facts  proved,  are  now  assigned  as  error. 

John  A.  Fostee,  for  appellant. 

R.  D.  Locke,  with  Wood  &  Roquemore,  contra. 
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PETERS,  C.  J.  —  This  is  a  suit  instituted  by  the  county- 
treasurer  of  Barbour  county,  against  the  county  of  Barbour, 
on  the  20th  day  of  June,  1873,  for  the  sum  of  two  thousand 
dollars.  The  complaint  contains  two  counts.  There  was  a 
demurrer  to  each  of  these  counts,  which  was  overruled,  and  a 
trial  by  a  jury  on  a  plea  to  the  merits.  Upon  a  charge  of 
the  court,  which  was,  in  effect,  a  reaffirmance  of  the  decision 
of  the  question  raised  by  the  demurrers,  there  was  a  ver- 
dict for  the  plaintiff  in  the  court  below,  for  two  thousand  dol- 
lars, and  judgment  for  this  sum,  and  costs.  From  this  the 
county  appeals,  and  here  "  assigns  as  error  the  ruling  on  the 
demurrers,  and  the  charge  to  the  jury,  which  were  excepted  to." 

The  facts  stated  in  the  complaint  show,  that  the  court  of 
county  commissioners  of  said  county  of  Barbour,  in  the  tax 
year  1871  and  1872,  levied  a  tax  on  the  property  of  the  people 
bf  that  county,  for  $20,000,  and  ordered  the  same  to  be  assessed 
and  collected  by  the  assessor  and  collector  of  taxes  in  that 
county,  as  required  by  law  ;  and  a  like  tax  was  ordered  to  be 
assessed  and  collected  for  the  tax  year  1872  and  1873.  These 
taxes  were  so  levied  to  pay  the  interest  on  certain  bonds  issued 
by  the  county  to  pay  railroad  subscriptions  to  the  Vicksburg  & 
Brunswick  Railroad  Company,  under  an  act  of  the  legislature 
of  this  State  authorizing  such  subscription  of  stock  and  the 
issuance  of  said  bonds  to  pay  the  same.  Pamph.  Acts  1868, 
p.  514,  No.  172 ;  lb.  p.  462,  No.  139.  These  sums,  thus 
levied,  were  collected  by  the  tax-collector  of  said  county  of 
Barbour ;  but  they  were  not  paid  over  to  the  treasurer  of 
said  county,  as  other  taxes  for  county  purposes  were  required 
to  be  paid  to  him  (Rev.  Code,  §§  910,  926),  but  were  paid 
over  to  Whitfield  Clark,  the  "  fiscal  agent "  of  said  county, 
appointed  by  said  court  of  county  commissioners,  for  the  pur- 
pose of  receiving  and  paying  out  the  same.  It  is  further  al- 
leged, that  the  plaintiff  is  entitled  by  law  to  five  per  cent,  on 
each  of  the  sums  thus  collected,  and  not  paid  over  to  him,  as 
county  treasurer  aforesaid,  which  would  amount  to  $2,000  ;  that 
is,  $1,000  for  each  of  the  years  above  said  ;  and  in  consequence 
of  the  failure  of  the  court  of  county  commissioners  aforesaid 
to  permit  and  direct  the  taxes  aforesaid  to  be  paid  over  to  him, 
he  is  injured  to  the  damage  of  $2,000,  or  the  county  owes  him 
this  sum,  by  reason  of  the  facts  above  set  out. 

It  is  unquestionably  true,  that  all  rights  of  action  must  arise 
from  matters  of  fact  and  matter  of  law  combined.  A  good 
complaint,  therefore,  when  analyzed,  should  state  a  syllogistic 
proposition,  in  which  the  matter  of  law  is  implied,  or  to  be  sup- 
plied by  the  court,  and  the  matters  of  fact  are  stated  in  the 
pleading.  Gould  PI.  §§  4,  7.  If  the  proposition  of  law  appli- 
cable to  the  facts  is  false,  or  there  is  no  proposition  of  law  ap- 
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plicable  to  the  facts,  then  the  action  must  break  down  at  the 
demurrer  ;  because  the  facts  may  be  admitted,  and  there  is  no 
law  to  give  a  right  of  action.  If,  on  the  other  hand,  the  facts 
stated  in  the  complaint  turn  out  to  be  unsupported  by  suffi- 
cient proof,  the  cause  must  fail  on  the  verdict. 

In  this  case,  as  it  presents  itself  to  me,  the  proposition  of 
law,  supposed  to  be  applicable  to  both  counts,  is  the  same.  It 
is  this  :  The  county  is  bound  by  law  to  have  the  taxes  levied 
by  the  court  of  county  commissioners,  for  the  purpose  of  pay- 
ing the  interest  on  its  railroad  bonds,  on  their  collection  by  the 
tax-collector  paid  over  to  the  county  treasurer ;  and  if  this  is 
not  done,  then  the  county  becomes  liable  to  the  treasurer  to 
pay  him  five  per  cent,  on  all  the  moneys  thus  collected,  and 
not  paid  over  to  him,  either  as  a. debt  for  moneys  in  the  hands 
of  the  county,  held  by  its  agents  for  the  use  of  the  county 
treasurer,  or  as  damages  for  a  failure  to  discharge  a  legal  obli- 
gation to  the  treasurer,  by  which  he  is  injured.  The  county, 
as  a  corporation,  is  only  liable  for  damages  arising  from  a  fail- 
ure to  perform  its  duties,  when  the  law  imposes  such  liability, 
or  for  a  debt  which  the  law  enables  it  to  contract,  and  which  it 
has  actually  contracted.  Covington  County  v.  Kinney,  45  Ala. 
176  ;  Montgomery  County  v.  Barbour,  45  Ala.  237  ;  Mitchell 
v.  Tallapoosa  County,  30  Ala.  130 ;  Van  JEppes  v.  Commis- 
sioners' Court  of  Mobile,  25  Ala.  460 ;  Barbour  County  v. 
Horn,  41  Ala.  114.  The  only  liability  undertaken  by  the 
county,  on  its  railroad  subscriptions,  is  its  liability  to  pay 
its  bonds  issued  under  the  act  authorizing  the  subscription. 
The  duty  of  providing  the  means  for  this  purpose  by  taxation 
is  imposed  upon  the  court  of  county  commissioners.  Pamph. 
Acts  1868,  p.  514,  No.  172,  §§  7,  8,  9  et  seq.  Under  this  act, 
the  courts  of  county  commissioners,  of  the  counties  in  which 
such  bonds  are  issued,  "  are  vested  with  power  to  do  any  and 
all  acts  to  carry  out  all  the  provisions  of  this  act,  which  are 
not  inconsistent  with  the  act  itself,  and  the  laws  of  the  State 
and  the  United  States."  lb.  p.  517,  §  12.  Under  this  power, 
the  court  of  county  commissioners  might  appoint  a  "  fiscal 
agent,"  and  direct  the  moneys  to  be  raised  to  pay  the  interest 
on  these  railroad  bonds  to  be  paid  to  him,  and  not  to  the 
county  treasurer. 

But  the  county  would  not  be  liable  to  the  plaintiff  in  the 
court  below,  even  if  this  were  otherwise.  The  commissioners' 
court,  by  a  failure  to  discharge  a  duty  imposed  upon  them  by 
law,  could  not  render  the  county  liable  for  their  neglect,  unless 
the  law  so  declared.  That  court  could  be  forced  to  do  its  duty 
by  mandamus,  if  it  failed  or  refused  to  do  so.  Marshall  Co. 
v.  Jackson  Co.  36  Ala.  613.  The  court  of  county  commis- 
sioners are  only  permitted,  by  the  act  above  mentioned,  to  levy 
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and  collect  "  such  tax  as  may  be  necessary  to  meet  the  interest 
falling  due  semi-annually  on  said  bonds,  and  such  other  reason- 
able amount,  to  be  determined  by  said  court,  as  will  pay  the 
expenses  of  assessing  and  collecting  said  tax,  and  for  issuing  said 
bonds.  Act,  supra,  p.  516,  §  7.  The  act  makes  no  provision 
for  paying  any  other  expenses  than  those  above  named.  This 
is  the  limit  of  the  powers  of  the  court.  But,  beside  this,  the 
act  of  February  17,  1871,  entitled  "An  act  in  relation  to  the 
issue  of  county  bonds  in  aid  of  any  railroad  in  this  State,"  for- 
bids the  payment  of  any  such  fees  as  those  claimed  in  the  sec- 
ond count  of  this  complaint,  which  necessarily  must  have 
accrued,  if  at  all,  after  the  passage  of  this  act.  Acts  1870- 
1871,  p.  61,  Act  No.  66,  sec.  2  ;  Barbour  County  v.  Clark, 
June  term,  1872.  It  is  possible,  also,  that  this  was  the  con- 
dition of  the  claim  under  the  first  count. 

The  demurrer  should  have  been  sustained  to  both  counts  of 
the  complaint.  In  failing  to  do  this,  the  court  erred.  For  this 
error,  the  judgment  of  the  court  is  reversed,  and  the  cause 
remanded. 


Jenkins  v.  Cooper. 

Action  for  Damages  for  Overflowing  Land. 

1.  Construction  of  boundary  in  deed  for  land,  and  admissibility  of  parol  evidence  to 
explain.  —  In  the  construction  of  deeds,  or  other  written  contracts,  parol  evidence 
is  inadmissible  to  establish  an  intention  different  from  that  which  is  expressed,  but 
may  be  received  to  explain  what  is  meant  by  the  words  used ;  and  it  is  available 
for  the  court,  as  well  as  for  the  jury.  Thus,  in  an  action  to  recover  damages  for 
the  erection  of  a  mill-dam,  which  overflowed  plaintiff's  lands,  the  words,  "  Down 
the  east  bank  of  said  creek  to  the  ford  below  the  mill,  thence  with  the  centre  of  the 
creek  to  the  section  line,"  are  properly  construed  by  the  court  to  mean  the  top  of 
the  bank  above  the  ford,  and  not  the  low-water  line,  when  it  is  shown  that  the 
plaintiff's  vendor,  at  the  time  of  the  sale  and  conveyance  to  him,  also  owned  the 
adjacent  lands  on  the  opposite  side  of  the  creek,  and  had  erected  on  them  a  mill, 
with  a  dam  extending  across  the  creek,  which  he  continued  to  use  after  the  sale  and 
conveyance  to  the  plaintiff",  and  until  he  sold  them  to  the  defendant.1 

2.  Evidence  of  plaintiff's  improper  motive  in  bringing  suit.  —  In  trespass  for  the 
erection  of  a  mill-dam,  which  overflowed  plaintiff's  lands,  the  admission  of  evidence 
tending  to  show  that,  in  bringing  the  suit,  the  plaintiff's  motive  was  to  harass  the 
defendant  into  selling  his  mill,  cannot  be  held  erroneous  by  the  appellate  court, 
when  the  record  does  not  show  whether  it  was  relevant  or  irrelevant  to  the  issues 
joined. 

1  In  the  head-notes  to  this  case  prepared  by  Saffold,  J.,  and  heretofore  pub- 
lished, the  second  was  in  these  words :  2.  "  The  purchaser  of  land  adjacent  to  a 
mill  from  the  mill-owner,  who,  without  stipulation  in  respect  to  its  partial  over- 
flow on  account  of  the  dam,  accepted  a  deed,  which  shows  the  plain  intention  of 
the  grantor  to  reserve  the  accustomed  use  of  his  mill  without  obstruction,  and 
acquiesced  in  such  use  afterwards,  cannot  complain  of  a  subsequent  purchaser  of 
the  mill  and  its  privileges,  that  he  changed  the  location  of  the  dam,  unless  he 
proves  additional  injury  in  consequence  "  The  reporter  cannot  find  anything  in 
the  opinion  of  the  court  on  which  this  head-note  is  based,  unless  it  is  to  be  inferred 
from  the  affirmance  of  the  judgment.  —  Rep. 
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Appeal  from  the  Circuit  Court  of  Jackson. 

Tried  before  the  Hon.  W.  J.  Haralson. 

This  action  was  brought  by  Milton  Jenkins,  against  William 
H.  Cooper,  and  was  commenced  on  the  3d  day  of  March,  1869. 
The  complaint  claimed  "  one  thousand  dollars  damages,  for 
this  :  that  on  the day  of ,  1868,  plaintiff  was  pos- 
sessed of  a  certain  close,  situate  in  said  county,"  &c,  particu- 
larly describing  his  lands  ;  ,"  and  plaintiff  being  so  possessed  of 
said  lands,  defendant  entered  thereon,  and  cut  a  ditch,  and 
erected  a  dam  thereon  ;  by  means  of  which,  the  waters  of  said 
creek,  known  as  '  Widow's  Creek,'  are  dammed  up,  and  ob- 
structed from  their  usual  and  natural  channel,  and  made  to 
overflow  plaintiff's  said  close  ;  whereby  plaintiff's  said  close  is 
greatly  injured."  The  cause  was  tried  at  the  March  term, 
1873,  and  the  trial  seems  to  have  been  had  on  issue  joined  on 
the  plea  of  not  guilty,  "  in  short  by  consent,  with  leave  to  give 
any  special  matter  in  evidence ;  "  though  the  record  sets  out 
several  special  pleas,  some  filed  at  the  April  term,  1869,  and 
some  at  the  March  term,  1873,  and  does  not  show  what  dispo- 
sition was  made  of  them. 

On  the  trial,  as  the  bill  of  exceptions  shows,  the  plaintiff 
proved  and  read  in  evidence  his  deed  for  the  lands  described  in 
his  complaint,  which  was  executed  by  Hardin  Long  and  his 
wife,  was  dated  the  18th  December,  1865,  and  described  the 
said  lands  as  follows :  "  Beginning  at  the  southeast  corner  of 
said  section  [sixteen,  in  township  one,  range  eight,  east] ,  thence 
running  north  to  the  northern  boundary  of  the  south  half  of 
the  southeast  quarter,  thence  east  to  the  Widow's  Creek, 
thence  down  the  east  bank  of  said  creek  to  the  ford  beloiv  the 
mill,  thence  with  the  centre  of  the  creek  to  the  section  line,  thence 
east  with  the  section  line  to  the  beginning."  The  defendant 
owned  the  lands  on  the  opposite  side  of  the  creek,  and  read  in 
evidence  his  deed  for  the  same  from  said  Long  and  wife,  which 
was  dated  the  28th  September,  1868,  and  purported  to  convey, 
with  the  land,  "  all  the  improvements  thereon,  including  the 
mill-house  and  other  buildings."  It  was  shown  that  in  1854, 
when  said  Long  purchased  the  lands  on  both  sides  of  the  creek, 
there  was  a  mill  on  the  west  bank,  and  a  dam  extending  across 
the  creek  to  the  east  bank  ;  that  he  continued  to  use  this  mill 
and  dam  up  to  the  time  of  his  sale  and  conveyance  to  the  plain- 
tiff, and  until  his  subsequent  sale  and  conveyance  of  the  oppo- 
site lands  to  the  defendant ;  that  the  defendant,  after  his  pur- 
chase, erected  a  new  dam,  "  which  extended  into  and  on  the 
east  bank  of  said  creek  twenty-seven  feet  further  than  the  former 
dam,  and  touched  the  bank  at  a  point  sixty-five  or  seventy  feet 
lower  down  the  creek  ; "  that  the  east  bank,  "  where  said  dam 
touches  it,  is  sloping,  and  that  defendant  extended  said  new 
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dam  from  the  water's  edge,  up  this  slope,  to  within  three  feet 
of  the  top  of  the  bank."  The  erection  of  this  dam,  with  its 
abutment  on  the  east  bank,  and  the  consequent  damage  to  the 
plaintiff's  land,  was  the  injury  complained  of ;  and  the  bill  of 
exceptions  states,  that  the  evidence  "  was  conflicting  as  to 
whether  this  dam  was  more  injurious  to  the  plaintiff's  lands 
than  the  former."  The  plaintiff  objected  to  the  erection  of  this 
dam  while  it  was  being  constructed,  and  notified  the  defendant 
not  to  extend  it  into  the  east  bank. 

"  One  of  the  questions  in  the  case  was,  whether  the  dam 
erected  by  the  defendant  extended  on  the  east  bank  of  said 
creek,  on  and  into  the  plaintiff's  lands.  If  plaintiff's  deed 
conveys  the  land  to  the  water's  edge  at  an  ordinary  stage  of 
water,  or  at  low  water,  then  said  abutment  and  spiling  of  said 
dam  are  on  said  lands  ;  but,  if  said  deed  only  conveys  the  lands 
to  the  top  of  the  permanent  bank  of  said  creek,  and  thence 
along  and  down  the  top  to  the  ford  below,  then  no  part  of  said 
abutment  or  dam  is  on  his  lands.  The  court  charged  the  jury, 
that  the  plaintiff's  deed  from  Long,  construed  in  the  light  of 
the  facts  herein  stated,  conveyed  to  plaintiff  the  lands  above 
the  ford  only  to  the  top  of  the  bank,  and  thence  along  the  top 
down  to  the  ford.     To  this  charge  the  plaintiff  excepted. 

"  The  court  charged  the  jury,  also,  that  it  was  the  duty  of 
the  court  to  construe  and  interpret  the  said  deed,  in  the  light 
of  the  facts  herein  stated,  as  existing  when  said  deed  was  made, 
and  to  determine  what  the  parties  meant  by  the  term  bank 
therein  used  ;  and  so  construing  said  deed,  the  court  instructed 
them  that  it  did  not  convey  to  plaintiff  the  lands  above  the 
ford  to  low  water,  but  only  to  the  top  of  the  bank ;  "  to  the 
latter  part  of  which  charge  the  plaintiff  also  excepted. 

"  The  court  charged  the  jury,  also,  that  if  Long,  when  he 
sold  said  lands  to  plaintiff,  had  the  said  mill  in  operation,  with 
a  dam  extending  across  said  creek,  and  this  dam  flooded  the 
lands  sold  by  him  to  the  plaintiff,  and  extended  out  and  on  the 
eastern  bank  of  the  creek,  on  the  lands  thus  sold  to  plaintiff ; 
and  this  was  known  to  plaintiff,  or  was  open,  visible,  and  ap- 
parent, when  plaintiff  purchased  ;  then,  in  law,  said  Long  is 
deemed  to  have  reserved  the  right  to  continue  said  dam,  or  to 
erect  a  new  dam  anywhere  above  the  ford,  not  working  any 
greater  injury  to  the  plaintiff's  lands  than  did  the  dam  existing 
when  he  sold  to  plaintiff;  and  for  the  purpose  of  erecting  said 
new  dam,  he  had  the  right  to  go  to  the  top  of  the  east  bank  of 
said  creek,  and  appropriate  the  entire  bank ;  and  this  right 
passed  to  the  defendant  as  his  grantee."  To  this  charge,  also, 
the  plaintiff  excepted. 

The  deposition  of  one  W.  N.  Scruggs  was  taken  by  the  de- 
fendant, and  read  in  evidence  on  the  trial.    The  answer  of  said 
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witness  to  the  8th  interrogatory  was  as  follows  :  "  I  heard 
plaintiff  say,  that  he  would  give  Mr.  Cooper,  the  defendant, 
what  he  paid  for  the  property,  and  that  said  Cooper  need  not 
keep  the  mill  with  the  expectation  of  being  benefited  by  it ; 
that  he  would  take  the  meat  from  his  family,  and  let  them  live 
on  bread  and  water,  and  spend  the  money  at  law,  before  he 
would  let  defendant  injure  the  property."  The  plaintiff  ob- 
jected to  the  admission  of  this  answer  as  evidence,  and  reserved 
an  exception  to  the  ruling  of  the  court  admitting  it ;  and  the 
bill  of  exceptions  states,  that  on  his  subsequent  examination  as 
a  witness,  "he  denied  that  he  had  ever  made  any  such  state- 
ment to  said  Scruggs." 

The  charges  of  the  court  to  the  jury,  and  the  admission  of 
this  evidence,  are  the  matters  now  assigned  as  error. 

Watts  &  Troy,  for  appellant.  —  1.  A  written  instrument, 
capable  of  two  constructions,  must  be  construed  most  strongly 
against  the  maker.     Livingston  v.  Arrington,  28  Ala.  429. 

2.  The  plaintiff's  deed,  construed  most  strongly  against  the 
grantor,  conveyed  the  land  to  the  water's  edge,  if  not  to  the 
centre  of  the  creek.  McCutchen  v.  McCutchen,  9  Porter,  650  ; 
Angell  on  Watercourses,  §§  9,  11,  14,  23,  24,  26-29,  41 ; 
Burden  v.  Stein,  27  Ala.  104. 

3.  When  boundary  lines  are  fixed  by  the  deed,  the  question 
as  to  the  true  construction  is  purely  a  question  of  law,  and 
parol  evidence  cannot  vary  it.  Phillips  v.  Costly,  40  Ala. 
486 ;  Carter  v.  Beck,  40  Ala.  599 ;  Magee  v.  Hallett  $>  Walker, 
22  Ala.  699  ;  Dunn  v.  Br.  Bank,  2  Ala.  152. 

Jno.  D.  Brandon,  with  W.  H.  Robinson,  contra.  —  1.  It 
was  the  duty  of  the  court  to  construe  the  deed  in  the  light  of 
the  surrounding  circumstances  at  the  time  it  was  executed. 
Doe  d.  Hughes  v.  Wilkinson,  35  Ala.  462,  and  numerous  cases 
there  cited  ;  Pollard  v.  Maddox,  28  Ala.  325  ;  Cowles  v.  Gar- 
rett, 30  Ala.  348  ;  Brake  v.  Goree,  22  Ala.  414. 

2.  The  deed  was  properly  construed  by  the  court  as  convey- 
ing the  lands  only  to  the  top  of  the  bank.  Hatch  v.  Bwight, 
17  Mass.  289  ;   Child  v.  Starr,  4  Hill,  N.  Y.  369. 

3.  The  plaintiff  purchased  the  lands  with  the  servitude  of 
the  mill  on  them.  His  vendor  had  the  right  to  go  to  the  top 
of  the  bank  to  improve  the  old  dam,  or  to  erect  a  new  one ; 
and  this  right  passed  by  his  deed  to  the  defendant.  Washburn 
on  Easements,  68,  71-76  ;  lb.  42-44  ;  Addison  on  Torts,  80-81 ; 
Pyer  v.  Carter,  1  H.  &  Norm.  916  ;  6  Amer.  Rep.  302  ;  But- 
terworth  v.  Crawford,  7  Amer.  Rep.  352 ;  21  N.  Y.  505  ;  An- 
gell on  Watercourses,  164-67,  and  cases  there  cited. 
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B.  F.  S AFFOLD,  J.  —  The  appellant  claimed  damages  of 
the  appellee,  for  constructing  a  mill-dam  and  ditch  upon  his 
premises,  whereby  they  were  overflowed.  They  were  separate 
purchasers  of  land  from  Hardin  Long,  who  owned  and  operated 
a  mill  on  "  Widow's  Creek,"  and  was  seized  of  the  adjacent 
land  on  both  sides  of  the  creek.  The  appellant's  deed  bounded 
his  land  by  a  line  running  "  west  to  the  Widow's  Creek,  thence 
down  the  east  bank  of  said  creek,  to  the  ford  below  the  mill, 
thence  ivith  the  centre  of  the  creek  to  the  section  line,"  &c.  The 
appellee's  land,  acquired  subsequently,  was  immediately  west  of 
the  line  made  by  the  east  bank,  and  embraced  the  mill-house 
and  "  other  buildings."  Long  continued  to  operate  the  mill, 
without  objection  from  the  plaintiff,  until  he  sold  it  to  the  de- 
fendant. The  latter  abandoned  the  dam  used  by  Long,  and 
constructed  the  one  complained  of,  lower  down  the  creek,  but 
still  above  the  ford.  It  projected  farther  into  and  upon  the 
eastern  bank  than  the  former  one,  but  did  not  reach  to  the 
top.  The  court,  construing  the  plaintiff's  deed,  instructed  the 
jury,  that  the  top  or  brink  of  the  bank  above  the  ford  was  the 
boundary  of  his  land  on  that  side,  and  not  the  low-water  line  ; 
and,  further,  that  he  had  conceded  to  Long  such  use  and  con- 
trol of  the  stream  above  the  ford,  as  he  was  in  the  open  exer- 
cise of  at  the  date  of  his  purchase,  which  use  and  control  had 
passed  to  the  defendant ;  but  the  latter  could  not  so  exercise 
this  right  as  to  impose  on  the  plaintiff  any  greater  injury  or  ob- 
struction than  before  resulted. 

In  interpreting  written  contracts,  the  intention  of  the  parties 
is  the  guide.  Parol  evidence  is  inadmissible,  to  ascertain  and 
establish  the  intention,  as  an  independent  fact,  different  from 
what  is  expressed.  But  what  is  meant  by  the  words  used  is 
open  to  parol  explanation  of  surrounding  circumstances ;  such 
as  the  occasion  which  gives  rise  to  them,  the  relative  position 
of  the  parties,  and  their  obvious  design.  This  evidence  is 
available,  both  to  the  court  and  the  jury  ;  but  the  province  of 
each  is  more  discernible  in  the  particular  case,  than  susceptible 
of  expression  in  general  terras.  For  instance,  the  intention  of 
the  grantor  in  making  the  deed,  when  ascertained  from  the 
deed  alone,  is  for  the  court  to  determine,  and  not  the  jury.  If 
the  writing,  although  complete  in  itself,  contains  a  term  which 
it  is  impossible  for  the  court  to  construe,  without  the  aid  of 
evidence  aliunde,  as  in  determining  whether  covenants  are  de- 
pendent or  independent  from  performance  within  a  reasonable 
time,  it  is  proper  to  resort  to  such  evidence  for  that  purpose. 
But  the  identical  boundary  referred  to  in  a  conveyance  is  always 
subject  to  parol  evidence,  and,  when  disputed,  it  must  be  left 
to  a  jury  to  say  which  was  intended.  McCutchen  v.  McCutchen, 
9  Port.'  650  ;  Drake  v.  G-oree,  22  Ala.  409  ;  Miller  v.  Cullum, 
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4  Ala.  576  ;  Add.  on  Contracts,  844-849.  In  this  case,  if  there 
were  two  or  more  banks  on  the  east  side  of  the  creek,  it  would 
be  for  the  jury  to  say  which  was  intended  as  the  boundary. 
But,  as  there  appears  to  be  but  one,  and  the  question  is,  whether 
the  bottom  next  to  the  water,  or  the  extreme  top,  was  intended, 
the  court  must  decide.  We  think  it  decided  correctly.  Long 
did  not  intend  to  convey  to  the  plaintiff  any  of  his  mill  priv- 
ileges. The  very  purpose  of  a  dam  is  to  raise  the  water  above 
its  ordinary  height.  The  space  between  the  top  of  the  bank 
and  the  water  was  more  appropriate  for  the  use  of  the  mill, 
than  for  that  of  the  adjacent  property  above  it.  The  difference 
between  the  water  line  and  the  centre  of  an  insignificant  stream 
was  too  small  for  the  obvious  design  of  the  parties. 

The  testimony  of  Scruggs,  objected  to  by  the  appellant,  tends 
to  show  an  improper  motive  on  his  part  in  bringing  the  suit, 
viz.,  to  harass  the  defendant  into  selling  the  mill  property  to 
him.  Nothing  appears  in  the  transcript  to  show  whether  this 
was  relevant  or  irrelevant.  The  action  was  for  a  tort  to  prop- 
erty, for  which  vindictive  damages  were  recoverable ;  and  in 
view  of  the  multiform  phases  of  such  a  case,  we  cannot  say 
there  was  error  in  admitting  it.  Boiling  v.  Wright,  16  Ala. 
664.  The  judgment  is  affirmed. 

Brickell,  J.,  not  sitting,  having  been  of  counsel. 


Colton  v.  Price  et  al. 

Bill  in  Equity  by  Claimant  of  County  Office,  to  enjoin   Payment   of 
Salary  to  Incumbent  pending  Contest  of  Right  to  Office. 

1.  Dissolution  of  injunction  on  answer  of  one  defendant  only. — When  there  are 
only  two  defendants  to  the  bill,  one  of  whom  is  a  mere  stakeholder  of  the  money  in 
controversy,  the  right  to  which  is  litigated  between  his  co-defendant  and  the  plain- 
tiff, the  injunction  may  be  dissolved  on  the  answer  of  the  contesting  defendant,  al- 
though a  decree  pro  confesso  has  been  taken  against  the  defendant  who  is  a  mere 
stakeholder. 

2.  When  equity  will  enjoin  payment  of  salary  to  incumbent,  pending  contest  of  right 
to  office.  —  A  court  of  equity  will  not  interfere  by  injunction,  at  the  instance  of  a 
party  who  claims  an  office  under  an  election  by  the  people,  to  restrain  the  payment 
of  the  salary  to  the  incumbent,  pending  the  trial  of  a  contest  as  to  the  right  to  the 
office,  unless  the  bill  shows  that  an  action  at  law  for  the  salary  or  fees  received  by 
the  incumbent  would  be  abortive. 

Appeal  from  the  Chancery  Court  of  Wilcox. 

Heard  before  the  Hon.  Charles  Turner. 

The  bill  in  this  case  was  filed  by  C.  C  Colton,  the  appellant, 
against  Thomas  W.  Price  and  D.  F.  Richards  ;  and  sought  to 
enjoin  said  Richards,  as  county  treasurer  of  Wilcox  county, 
from  paying  to  said  Price  the  salary  of  the  judge  of  the  court 
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of  quarter  sessions  of  said  county,  pending  the  trial  of  a  con- 
test of  the  right  to  said  office,  under  proceedings  instituted  for 
that  purpose  by  said  Colton.  On  the  filing  of  the  bill,  an  in- 
junction was  granted  as  prayed,  by  Hon.  Geo.  H.  Craig, 
judge  of  the  criminal  court  of  Dallas  county.  Subpoena  was 
duly  served  on  both  of  the  defendants.  A  decree  pro  confesso 
was  regularly  entered  against  Richards.  Price  answered  fully, 
denying  all  the  allegations  of  the  bill  as  to  the  complainant's 
right  to  the  office,  and  demurring  to  the  bill  for  want  of  equity. 
On  the  filing  of  this  answer,  the  chancellor  dissolved  the  in- 
junction, on  motion  of  Price,  and  dismissed  the  bill  for  want  of 
equity  ;  and  his  decree  on  both  of  these  points  is  now  assigned 
as  error. 

White  &  Boynton,  for  appellant. 

S.  J.  Cumming,  contra. 

PETERS,  C.  J.  —  The  injunction  was  properly  dissolved  on 
the  answer  of  Price.  Richards,  the  county  treasurer,  was 
merely  a  stakeholder,  and  had  no  personal  interest  in  the  mat- 
ter in  litigation,  further  than  to  know  to  whom  to  pay  the 
salary,  which  he  held  for  the  person  who  might  be  found  en- 
titled to  the  office.  Price  was  the  defendant  with  whom  the 
real  merits  of  the  case  were  contested.  He  claimed  the  office 
to  which  the  salary  was  an  incident,  and  rested  his  claim  on  an 
election  by  the  people,  and  a  commission  from  the  governor. 
This  gave  him  a  primd  facie  right  to  the  office.  Ex  parte 
Screws,  at  January  term,  1873.  He  answered  on  oath,  and  on 
his  own  knowledge  of  the  facts,  and  denied  all  the  equities  of 
the  bill  on  which  the  injunction  was  granted.  He  denied  that 
Colton  was  elected  by  the  people,  or  that  he  was  making  any 
successful  contest  for  the  office  claimed  by  both.  Such  an  an- 
swer was  sufficient  to  justify  the  dissolution  of  the  injunction. 
In   such   a   case,  the  answer  of   one   defendant   is   sufficient. 

Y v.  Shep—,  44  Ala.  315  ;  Long  v.  Brown,  4  Ala.  622  ; 

Dunlap  v.  Clements,  7  Ala.  539. 

2.  The  bill  was  properly  dismissed  for  want  of  equity.  It 
does  not  allege  that  the  remedy  at  law  would  be  fruitless. 
One  who,  under  pretence  of  an  election,  receives  the  fees  of  an 
office  belonging  to  another,  may  be  sued  at  law,  in  an  action 
for  money  had  and  received,  for  the  fees  or  salary  which  he  may 
have  received.  1  Chitty's  Pleadings,  100,  n.  2.  Unless  it  ap- 
pears that  this  action  would  be  abortive,  a  court  of  equity  will 
not  interfere.     Such  is  not  the  case  here. 

There  is  no  error  in  the  proceedings  of  the  court  below, 
which  is  pointed  out  in  the  assignments  of  error.    The  decree  is 
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therefore,  affirmed,  with  costs  ;  but,  the  appellant  having  died 
since  the  submission  of  the  cause,  the  judgment  of  affirmance 
will  be  entered  as  of  the  date  of  the  submission. 


Blankenship's  Administrator  v.  Ryerson. 

Insolvent  Estate  ;   Contest  of  Claim  filed  by  Creditor. 

Agent's  rigid  to  commissions.  —  A  land  agent  is  not  entitled  to  commissions, 
or  compensation,  "  for  procuring  a  purchaser  of  a  plantation,"  when  it  is  shown 
that  the  intended  purchaser  declined  to  complete  the  contract,  without  fault  or  neg- 
ligence on  the  part  of  the  principal,  on  account  of  a  supposed  defect  of  title. 

Appeal  from  the  Probate  Court  of  Madison. 

In  the  matter  of  the  insolvent  estate  of  Willis  Blankenship, 
deceased,  against  which  a  claim  was  filed  by  W.  Ryerson,  the 
appellee,  in  these  words :  "  To  commissions  for  finding  pur- 
chaser for  his  plantation,  stock,  and  furniture,  two  per  cent, 
on  the  amount  agreed  on,  which  was  eight  thousand  dollars, 
$240."  The  administrator  objected  to  the  allowance  of  this 
claim,  "on  the  ground  that  no  consideration  for  said  claim 
passed  from  said  Ryerson  to  said  Blankenship."  On  the  evi- 
dence adduced  on  the  trial  of  the  issue  joined  between  the 
parties,  the  court  allowed  the  claim  ;  to  which  the  administra- 
tor excepted,  and  which  he  now  assigns  as  error. 

David  D.  Shelby,  for  the  appellant. 

Robinson  &  Walker,  contra. 

B.  F.  SAFFOLD,  J.  — The  appellee  filed  a  claim  against 
the  insolvent  estate  of  Blankenship,  of  which  the  appellant  was 
the  administrator,  for  commissions  in  finding  a  purchaser  of  his 
plantation,  stock,  and  furniture,  under  an  agreement  with  the 
decedent.  The  issue  being  about  the  consideration,  the  court 
allowed  the  claim  under  the  following  testimony :  McGee,  a 
witness  for  the  claimant,  testified,  that  he  was  introduced  to 
Blankenship  by  Ryerson,  a  land  agent,  for  the  purpose  of  look- 
ing at  a  plantation  which  Blankenship  was  offering  for  sale 
through  the  said  agent ;  that  he  agreed  to  purchase  the  planta- 
tion, with  the  stock  and  furniture,  but,  upon  investigation,  he 
found  that  Blankenship  was  unable  to  make  title,  and  there- 
fore he  did  not  purchase  ;  that  the  price  of  the  plantation  was 
attached  in  his  hands,  but  he  never  paid  anything  on  account 
of  the  purchase.  The  appellant  testified  in  behalf  of  the  estate, 
that  Ryerson  did  not  sell  the  land,  or  stock  and  furniture ; 
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that  Blankenship,  at  the  time  of  his  death,  owned  the  land  in 
fee,  and  he,  as  his  administrator,  was  in  possession  of  it,  and 
was  renting  it ;  and  that  the  furniture  and  stock  had  been  sold, 
since  the  death  of  Blankenship,  as  the  property  of  his  estate,  by 
his  administrator. 

This  testimony  seems  to  prove,  that  Blankenship  was  offer- 
ing the  property  for  sale,  through  Ryerson,  and  that  the  latter 
procured  McGee  to  offer  a  price  for  it,  which  the  former  agreed 
to  take.  But,  before  the  agreement  became  obligatory  on  both, 
McGee  refused  to  consummate  it,  on  the  ground  of  some  real  or 
supposed  defect  of  the  title.  The  testimony  is  stronger  for  the 
defence,  than  for  the  claimant,  that  McGee  had  not  committed 
himself  to  a  purchase,  in  case  his.  objections  to  the  title  were 
not  well  founded.  It  is  not  shown  that  Blankenship  was  offer- 
ing the  property  free  from  objections  to  his  title.  It  does  ap- 
pear that  his  right  to  it  has  not  yet  been  disturbed.  Without 
some  evidence  that  the  entire  performance  of  the  agreement  to 
purchase  was  prevented  by  some  act  or  neglect  of  Blankenship, 
the  agent's  right  to  a  commission  is  not  proved.  We  think  the 
evidence  was  insufficient  to  establish  the  claim. 

The  decree  is  reversed,  and  the  cause  remanded. 


Miller  v.  McWilliams. 

Motion  against  Sheriff  for  Failure  to  make  Money  on  Execution. 

Judgment  against  municipal  corporation;  how  collected.  —  When  a  judgment  has 
been  rendered  against  a  municipal  corporation,  and  an  execution  thereon  has  been 
returned  "No  property  found,  the  corporation  may  be  compelled  by  mandamus 
to  levy  and  collect  a  proper  tax  to  satisfy  it;  but  the  private  property  of  the  in- 
habitants cannot  be  seized  under  execution  on  such  judgment. 

Appeal  from  the  Circuit  Court  of  Wilcox. 

Tried  before  the  Hon.  P.  O.  Harper. 

This  was  a  motion  by  F.  M.  Miller,  the  appellant,  for  a  sum- 
mary judgment  against  E.  C.  McWilliams,  as  sheriff  of  said 
county,  on  account  of  his  failure  to  make  the  money  on  an 
execution,  which  was  issued  on  a  judgment  recovered  by  said 
appellant  against  the  town  of  Camden.  On  the  hearing  of  the 
motion,  it  was  admitted  that  the  town  of  Camden,  as  a  corpora- 
tion, owned  no  property ;  that  the  plaintiff  requested  the  sher- 
iff to  levy  the  execution  on  the  private  property  of  the  inhabi- 
tants within  the  corporate  limits  ;  that  he  refused  to  do  so,  and 
returned  it  "  No  property  found."  The  act  incorporating  the 
said  town,  and  the  several  acts  amendatory  thereof,  were  also 
in  evidence.  On  this  evidence,  the  court  rendered  judgment 
for  the  defendant,  overruling  and  refusing  the  plaintiff's  mo- 


428  SUPREME   COURT 

[Miller  v.  Mc Williams.] 
tion  ;  to  which  the  plaintiff  excepted,  and  which  he  now  assigns 


as  error. 


Cochran  &  Dawson,  for  appellant,  cited  2  Kent's  Com. 
323  (mar.  279),  note  g,  11th  ed. ;  lb.  316  (mar.  274),  note  a; 
Angell  &  Ames  on  Corporations,  2d  ed.  pp.  25-6,  note  1  ;  lb. 
499,  note  1  ;  lb.  (6th  ed.)  §  629,  note  3  ;  Beardsley  v.  Smith, 
16  Conn.  368. 

S.  J.  Cumming,  contra,  cited  Dillon  on  Municipal  Corpora- 
tions, 433,  641  ;  Horner  v.  Coffey,  25  Miss.  434 ;  Van  Hoffman 
v.  City  of  Quincy,  4  Wallace,  535  ;  City  of  Q-alena  v.  Amy, 
5  Wallace,  705;  Riggs  v. t  Johnson  County,  6  Wallace,  167  ; 
Weber  v.  Lee  County,  6  Wallace,  211 ;  State,  ex  rel.  Sherman, 
v.  Milwaukee,  20  Wis.  87  ;  Walkley  v.  Muscatine,  6  Wallace, 
481  ;   G-orgas  v.  Blackburn,  14  Ohio,  252. 

PETERS,  C.J.  —  The  question  presented  by  this  appeal  is, 
whether  the  private  property  of  an  inhabitant  of  an  incor- 
porated town  is  liable  to  be  seized  on  execution  issued  on  a 
judgment  against  the  town  as  a  corporation,  and  sold  for  the 
satisfaction  of  such  judgment,  when  the  town  possesses  no  prop- 
erty of  its  own.  This  seems  to  be  a  question  heretofore  unset- 
tled in  this  State.  In  a  well  considered  case  in  the  supreme 
court  of  the  State  of  Mississippi,  it  was  settled  in  that  State  in 
1853,  that,  where  there  is  no  provision  in  the  act  of  incor- 
poration, which  authorized  a  resort  to  the  individual  property 
of  the  inhabitants  of  an  incorporated  town  for  the  purpose  of 
discharging  a  judgment  against  the  corporation,  then,  the  pri- 
vate property  of  the  inhabitants  of  the  town  could  not  be  seized 
on  execution  against  the  property  of  the  corporation  alone. 
Horner  v.  Coffey,  25  Miss.  434.  This  is  now  esteemed  to  be 
the  better  doctrine,  outside  the  New  England  States.  Dillon 
on  Mun.  Corp.  §  432.  The  acts  incorporating  the  town  of 
Camden  give  no  power  to  seize  the  individual  property  of  its 
inhabitants,  to  pay  the  debts  of  the  corporation.  They  only 
authorize  a  tax  to  be  levied  and  collected  by  the  corporate  au- 
thorities for  this  purpose.  Acts  of  Ala.  1857-1858,  p.  225,  §  6, 
No.  181 ;  Acts  1869,  p.  391,  No.  299  ;  Acts  1872-1873,  p.  286, 
No.  277.  It  is  the  duty  of  such  a  corporation  to  provide  for  the 
payment  of  its  liabilities.  County  Commissioners  v.  Rather, 
at  June  term,  1872 ;  Ex  parte  Selma  $•  Gulf  Railroad,  45 
Ala.  696.  The  authority  that  contracts  the  debt  should  attend 
to  its  liquidation.  After  the  amount  of  the  liability  is  fixed  by 
judgment  against  the  corporation,  and  execution  issued  on  such 
judgment  is  returned  "No  property  found,"  then  it  becomes 
the  duty  of  the  corporate  government  to  levy  and  collect  such 
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a  tax  as  may  be  necessary  to  discharge  the  judgment  thus  ex- 
isting. If  they  fail  to  do  this,  mandamus  is  the  proper  remedy. 
Walkley  v.  City  of  Muscatine,  6-  Wail.  481 ;  Dillon  on  Mun. 
Corp.  §  685,  note  4. 

Then,  the  motion  against  the  sheriff  in  the  court  below,  who 
refused  to  levy  an  execution,  issued  on  a  judgment  against  the 
town  of  Camden,  on  the  property  of  the  inhabitants  of  said 
town  for  its  satisfaction,  was  properly  overruled  and  denied. 

Besides  this,  the  constitution  of  this  State  declares,  that 
"  The  general  assembly  shall  not  have  power  to  authorize  any 
municipal  corporation  to  pass  any  laws  contrary  to  the  general 
laws  of  the  State,  nor  to  levy  a  tax  on  real  and  personal  prop- 
erty to  a  greater  extent  than  two  per  centum  (per  annum)  of 
the  assessed  value  of  such  property."  Const.  Ala.  Art.  IV. 
§  36.  This,  then,  by  implication,  if  not  directly,  forbids  the 
property  of  the  citizens  of  such  corporations  to  be  taken  for 
the  payment  of  the  corporate  debts  or  liabilities  to  an  amount 
above  this  constitutional  limit.  The  sounder  exposition  of  the 
law  does  not  permit  that  a  burden,  which  should  be  borne 
equally  by  all,  should  be  inflicted  on  one  or  a  few.  The  pay- 
ment of  the  liabilities  of  a  municipal  corporation  is  a  common 
burden,  and  it  is  only  by  taxation  that  it  can  be  equally  dis- 
tributed. For  this  purpose,  the  power  to  levy  a  tax  is  given. 
The  judgment  of  the  court  below  is  affirmed,  with  costs. 


Balkum  v.  Harper's  Administrator. 

Bill  in  .Equity  for  Injunction  of  Execution  on  Judgment. 

1.  Return  of  execution.  —  The  return  of  an  execution  must  be  made  to  the  clerk 
(Rev.  Code,  §  2852),  and  is  not  complete  when  the  execution  is  found  in  the  sher- 
iffs office,  after  the  return  day,  with  his  return  indorsed  on  it. 

2.  When  equity  will  enjoin  execution  against  administrator  personally,  on  judgment 
against  him  officially. —  When  an  execution  on  a  judgment  or  decree  against  an 
administrator,  to  be  levied  de  bonis  intestatis,  has  been  returned  "  No  property 
found,"  and  the  estate  is  afterwards  declared  insolvent,  a  court  of  equity  will  en- 
join an  execution  against  him  personally,  issued  after  the  declaration  of  insol- 
vency ;  and  it  is  no  defence  to  a  bill  filed  for  that  purpose,  that  the  insolvency  of 
the  estate  was  caused  by  the  administrator's  neglect  to  collect  the  solvent  assets. 

Appeal  from  the  Chancery  Court  of  Henry. 
Heard  before  the  Hon.  B.  B.  McCraw. 

J.  A.  Clendenin,  F.  M.  Wood,  and  J.  D.  Roquemore, 
for  appellant. 

W.  C.  Oates,  contra. 
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B.  F.  SAFFOLD,  J.  —  The  appellant  prayed  for  the  in- 
junction of  an  execution  de  bonis  propriis,  issued  on  a  judg- 
ment recovered  by  the  appeMee,  as  the  administrator  of  the 
estate  of  John  W.  Harper,  deceased,  against  him  as  the  admin- 
istrator de  bonis  non  of  the  estate  of  R.  J.  Blanton.  His 
ground  of  relief  is,  that  before  the  issue  of  an  execution  de 
bonis  intestatis,  and  its  return  of  "  No  property,"  the  estate  of 
his  decedent  had  been  duly  declared  insolvent.  The  appellee's 
reply  to  this  is,  that  the  estate  was  not  insolvent,  except 
through  the  culpable  neglect  of  the  administrator  to  collect  its 
solvent  assets.  In  respect  to  this,  the  only  property  which 
came  to  the  hands  of  the  appellant  was  a  note  in  suit,  in  which 
he  was  defeated,  on  the  ground  that  the  note  was  given  in  con- 
sideration of  a  slave  purchased,  and  was,  therefore,  invalid 
under  ordinances  of  the  state  convention  of  1867.  The  point 
is  also  made,  that  the  execution  de  bonis  intestatis  was  in  fact 
issued  and  returned  before  the  decree  of  insolvency  was  ren- 
dered. 

The  estate  of  Blanton  was  reported  insolvent  on  the  23d 
of  August,  1869,  and  was  so  declared  in  October,  1869.  The 
transcript  recites,  that  the  appellee's  judgment  was  rendered  on 
the  13th  of  April,  1869,  and  the  first  execution  was  issued  May 
1st,  1869,  of  which  the  sheriff  made  no  return  ;  that  a  second 
execution  issued  December  9th,  1869,  and  was  returned  "  No 
property  found  belonging  to  the  estate  of  R.  J.  Blanton,"  &c, 
on  the  28th  of  February,  1870.  But  an  entry  of  proceedings 
is  made,  by  order  of  the  chancellor,  from  which  it  appears  that 
the  first  execution  above  mentioned  was,  after  the  filing  of  the 
bill,  found  in  the  sheriff's  office,  and  "  his  return  thereon  was 
indorsed  upon  the  execution  docket  of  the  circuit  court ;  and 
by  consent  of  the  parties,  and  under  the  instruction  of  the 
court,  the  same  was  copied  from  the  execution  docket  by  the 
register,  as  evidence  in  this  case."  The  return  was  "  No  prop- 
erty as  to  J.  W.  Balkum,  administrator  de  bonis  non  of  the 
estate  of  R.  J.  Blanton,  deceased,  August,  21,  1869." 

1.  The  return  of  an  execution  must  be  made  to  be  clerk. 
R.  C.  §  2852 ;  Casket/  v.  ffaviland,  Risley  $  Co.  13  Ala.  314. 
And  it  is  only  on  such  a  return  that  the  execution  de  bonis 
propriis  is  allowed  to  be  issued.     R.  C.  §  2282. 

2.  Without  further  recital  of  the  facts,  it  is  manifest  that  the 
court  erred  in  dismissing  the  bill.  The  probate  court  was  the 
tribunal  before  which  the  objections  to  the  insolvency  of  the 
estate  ought  to  have  been  urged,  and  the  maladministration  of 
the  appellant  proved.  In  McGehee  v.  Lomax,  at  the  January 
term,  1873,  and  Lambert  v.  Mallett,  at  June  term,  1873,  it 
was  held,  that  the  decree  of  insolvency  prevented  the  issue  of 
an  execution  on  a  judgment  rendered  against  the  administrator 
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before  the  date  of  the  decree.     In  the  latter  case  it  was  also 
held,  that  the  personal  execution  might  be  enjoined  in  equity. 

The  decree  is  reversed,  and  a  decree  will  be  rendered  in  this 
court,  in  conformity  with  the  prayer  of  the  bill. 


McGehee  v.  Slater. 

Action  on  Bill  of  Exchange,  by  Payee  against  Drawer. 

1.  When  administrator  may  sue  in  his  own  name.  —  An  administrator  may  sue  in 
his  own  name,  on  a  promissory  note  or  bill  of  exchange  payable  to  himself  indi- 
vidually which  he  has  taken  in  settlement  or  compromise  of  a  debt  due  to  the 
estate ;  and  his  removal  pending  the  suit  is  no  defence  to  the  action,  unless  it 
is  shown  that  he  has  been  in  some  way  discharged  from  the  liability  thus  in- 
curred. 

2.  Transfer  of  note  as  collateral  security,  or  under  agreement  to  collect  and  apply  pro- 
ceeds.—  When  a  creditor  receives  from  his  debtor  a  note  on  a  third  person,  either 
as  collateral  security,  or  under  a  special  agreement  to  collect  it  and  apply  a  part 
of  the  proceeds  as  a  payment  on  the  original  debt,  the  debtor  cannot,  when  sued 
on  the  original  debt,  recoup  or  set  off  damages  sustained  by  him  on  account  of 
the  creditor's  failure  to  collect  the  transferred  claim,  or  to  use  due  diligence  in 
attempting  to  collect  it,  without  showing  that  the  damages  have  been  actually 
sustained,  and  the  amount  thereof;  and  when  the  creditor  is  an  administrator, 
and  receives  the  transferred  claim  from  a  debtor  of  the  estate,  whose  debt  he  has 
compromised  by  taking  a  note  payable  to  himself  individually,  and  afterwards 
sues  on  the  note  in  his  own  name,  the  agreement  as  to  the  transferred  claim  is  not 
available  as  a  defence  to  the  action. 

Appeal  from  the  Circuit  Court  of  Lowndes. 

Tried  before  the  Hon.  John  Elliott. 

This  action  was  brought  by  James  E.  Slater,  against  A.  G. 
McGehee ;  was  commenced  on  the  6th  day  of  October,  1868, 
and  was  founded  on  a  written  instrument  in  the  form  of  a  bill 
of  exchange  for  $1,500,  drawn  by  the  defendant  on  himself, 
dated  the  22d  day  of  May,  1866,  and  payable  twelve  months 
after  date,  to  the  order  of  the  plaintiff,  negotiable  and  payable 
at  the  Central  Bank  of  Alabama.  The  original  complaint 
contained  two  counts,  one  describing  this  instrument  as  a 
promissory  note,  and  the  other  as  a  bill  of  exchange,  and  each 
averring  that  it  was  the  property  of  the  plaintiff.  Afterwards, 
an  amended  complaint  was  filed,  containing  two  additional 
counts ;  in  the  first  of  which  (or  the  third  count  of  the  com- 
plaint) a  copy  of  the  instrument  was  set  out,  and  the  other 
(or  fourth  count)  was  on  an  account  stated  between  the  plain- 
tiff and  the  defendant  on  the  22d  day  of  May,  1866. 

At  the  May  term,  1871,  the  defendant  filed  five  pleas.  The 
first  plea  was  non  assumpsit;  and  the  second,  "payment  of 
$1,000  ;  "  and  both  these  were  pleaded  "  in  short  by  consent ;  " 
while  the  fifth  plea,  which  set  up  certain  proceedings  in  gar- 
nishment against  the  defendant,  requires  no  special  notice. 
The  third  and  fourth  pleas  were  in  the  following  words :  — 
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"  3.  That  heretofore,  to  wit,  on  the  1st  day  of  January, 
1863,  one  William  L.  Sheppard  died  in  said  county,  intestate, 
at  the  time  of  his  death  being  a  resident  of  said  county  ;  and 
afterwards,  to  wit,  on  the  1st  day  of  March,  1863,  letters  of 
administration  on  the  estate  of  said  intestate  were  granted  by 
the  probate  court  of  said  county  to  Henry  B.  Wigginton  and 
Georgia  A.  Sheppard ;  and  afterwards,  while  said  Georgia  A. 
was  and  continued  to  be  administratrix  of  said  estate  as  afore- 
said, she  intermarried  with  the  said  plaintiff ;  and  after  said 
marriage  the  said  Henry  B.  Wigginton  died ;  and  the  said 
note  was  given  by  this  defendant  to  said  plaintiff  after  the 
death  of  said  Wigginton  ;  and  while  the  said  plaintiff  was 
administrator  in  right  of  his  said  wife,  the  said  defendant  gave 
the  plaintiff  the  instrument  sued  on,  in  settlement  and  com- 
promise of  a  note  then  held  by  said  plaintiff,  and  which  note, 
so  settled  and  compromised,  was.  assets  of  the  estate  of  said 
intestate;  and  the  instrument  sued  on  is  assets  of  said  estate; 
and  that  since  the  last  term  of  this  court,  and  since  the  last 
continuance  of  this  cause,  the  letters  of  administration,  granted 
as  aforesaid  to  the  said  Georgia  A.,  have  been  revoked  by  the 
order,  decree,  and  judgment  of  the  said  probate  court,  to  wit, 
on  the  2d  day  of  May,  1871 ;  and  that  said  administratrix  has 
not,  nor  has  the  said  plaintiff  as  administrator  in  the  right  of 
his  wife,  administratrix  of  said  intestate,  both  or  either  of 
them  have  or  has  not  made  any  final  settlement  of  their  ad- 
ministration of  said  estate,  or  accounted  for  said  instrument, 
or  the  proceeds  thereof,  of  either  the  said  Georgia  A.  or  the 
said  plaintiff,  or  both,  with  the  said  probate  court ;  nor  have 
they,  or  either  of  them,  paid  or  turned  over  to  any  succeeding 
administrator  of  said  estate,  or  paid  into  said  court,  the  money 
or  assets  of  said  estate,  in  their  hands  subject  to  administra- 
tion, or  the  amount  of  this  instrument.  And  this  he  is  ready 
to  verify. 

"  4.  And  for  a  further  plea  in  this  behalf,  defendant  says, 
that  the  instrument  sued  on,  and  the  money  due  thereon,  are 
assets  of  the  estate  of  William  L.  Sheppard,  deceased,  who 
died  intestate  ;  and  that  Georgia  A.  Sheppard  was,  by  the 
probate  court  of  the  county  in  which  said  intestate  resided 
at  his  death,  appointed  administratrix  of  the  estate  of  said 
intestate ;  and  after  her  said  appointment  said  plaintiff  inter- 
married with  her ;  and  that  since  the  last  continuance  of  this 
cause,  the  letters  of  administration,  granted  as  aforesaid  to  the 
said  Georgia  A.,  were  revoked,  to  wit,  on  the  2d  day  of  May, 
1871.     And  this  he  is  ready  to  verify." 

The  third  plea,  as  above  set  out,  is  evidently  defective,  or 
copied  incorrectly  in  the  transcript ;  but  the  record  does  not 
furnish  the  means  of  correcting  the  mistake.     The  third  and 
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fourth  pleas  were  both  sworn  to.  The  plaintiff  demurred  to 
each  of  these  pleas,  and  the  court  sustained  the  demurrer. 
The  causes  of  demurrer  specially  assigned  are  nowhere  set  out 
in  the  record  ;  but  there  is  an  agreement  of  record,  signed  by 
the  counsel  of  both  parties  in  this  court,  admitting  that  "  the 
objection  taken  to  these  pleas  —  that  they  professed  to  answer 
the  entire  complaint,  but  in  fact  answered  a  part  only  —  was 
not  assigned  as  one  of  the  causes  of  demurrer  in  the  court 
below,  but  all  other  causes  of  demurrer  were  duly  assigned." 

"  On  the  trial,"  as  the  bill  of  exceptions  states,  '4  issue  being 
joined  on  the  first  and  second  pleas,  the  plaintiff  read  in  evi- 
dence the  bill  of  exchange  sued  on,  and  closed.  Thereupon 
the  defendant  offered  testimony  tending  to  show,  that  said  bill 
was  given  in  part  liquidation,  or  compromise,  of  a  larger  claim 
then  held  by  plaintiff,  on  which  said  McGehee  was  liable ;  and 
that  said  defendant,  contemporaneously  with  the  execution  of 
said  bill,  delivered  to  plaintiff  a  bill  of  exchange  which  he 
(defendant)  held  on  one  Carraway,  on  which  there  was  due 
some  fifteen  or  sixteen  hundred  dollars ;  and  the  proof  conduced 
to  show  that  the  said  plaintiff  and  defendant  then  made  the  fol- 
lowing verbal  agreement,  and  the  said  plaintiff  received  said 
bill  of  exchange  on  Carraway  on  (?)  said  agreement  (but,  as  to 
this,  the  testimony  was  conflicting),  namely  :  That  if  said  Slater 
could  collect  said  bill  of  exchange  on  Carraway,  or  make  it 
available,  by  the  time  the  bill  of  exchange  became  due,  then 
it  should  be  a  credit  on  the  bill  in  suit,  to  the  extent  of  one 
half  thereof ;  and  if  he  could  not  make  it  available,  he  should 
return  said  bill  on  Carraway  to  the  defendant  at  the  time  of 
the  maturity  of  the  bill  in  suit.  As  to  the  matter  of  said  bill 
of  exchange  on  Carraway,  the  proof  was  conflicting.  The 
testimony  tended  to  show,  that  said  bill  had  never  been  re- 
turned or  offered  to  defendant,  and  it  was  not  produced  in 
court ;  nor  was  there  any  testimony  that  it  was  lost,  or 
destroyed,  or  otherwise  accounted  for  by  said  plaintiff.  The 
proof  tended  to  show  that,  when  the  bill  sued  on  was  given, 
money  could  be  made  out  of  said  Carraway  ;  but  that  he 
became  insolvent  by  the  fall  of  that  year,  and  has  so  continued 
ever  since,  and  nothing  could  be  made  out  of  him. 

11  On  this  testimony,"  the  defendant  asked  the  court,  in 
writing,  to  charge  the  jury  as  follows  :  — 

"  1.  If  the  jury  find,  from  the  evidence,  that  Slater  received 
the  bill  on  Carraway  from  McGehee,  and  agreed,  if  he  could 
make  it  available,  he  would  allow  it  as  a  payment  of  half  of 
the  bill  sued  on,  or,  failing  to  make  it  available,  would  return 
said  bill  to  McGehee ;  and  if  they  further  find  that  Slater  has 
not  returned  the  Carraway  bill,  and  does  not  now  produce  it, 
and  offer  it  back  to  McGehee ;   then  they  are  authorized  to 
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allow  McGehee  a  credit  for  half  the  amount  of  the  bill  sued 
on. 

"2.  If  the  jury  find,  from  the  evidence,  that  said  Slater 
received  the  bill  of  exchange  on  said  Carraway,  and  agreed 
that  he  would  return  it  if  he  could  not  make  it  available,  and, 
if  he  did  not  return  it,  would  allow  it  as  a  credit  to  the  extent 
of  half  the  bill  sued  on  ;  and  that  he  has  failed  to  return  said 
bill  to  McGehee ;  then  they  are  authorized  to  allow  McGehee 
a  credit  on  the  bill  sued  on,  for  half  the  amount  thereof." 

The  court  refused  each  of  these  charges,  and  the  defend- 
ant excepted  to  their  refusal ;  and  he  now  assigns  the  refusal 
of  these  charges,  and  the  sustaining  of  the  demurrer  to  his 
third  and  fourth  pleas,  as  error. 

Stone  &  Clopton,  for  appellant.  —  1.  The  facts  stated  in 
the  third  and  fourth  pleas  show,  that  the  bill  sued  on  is  assets 
of  Sheppard's  estate,  and  that  the  plaintiff  has  no  right  of 
action  on  it.  The  revocation  of  the  letters  of  administration 
to  his  wife  necessarily  terminated  the  plaintiff's  authority  as 
administrator.  Rambo  v.  Wyatt,  32  Ala.  363.  An  adminis- 
trator has  authority  to  compromise,  or  settle  without  suit,  a  note 
belonging  to  the  estate  of  his  intestate.  Woolfork  v.  /Sullivan, 
23  Ala.  548.  This  power  of  compromise  existed  at  common 
law,  and  the  statutory  power  as  to  bad  and  doubtful  debts  is 
merely  cumulative.  After  his  removal  from  office,  an  admin- 
istrator cannot  recover  the  assets  of  the  estate,  unless  he  has 
made  settlement,  and  has  accounted  for  the  assets  sought  to  be 
recovered.  Harbin  v.  Levi,  6  Ala.  399  ;  Salter  v.  Cain,  7 
Ala.  478 ;  Gayle  v.  Elliott,  10  Ala.  264  ;  Dunham  v.  Garrett, 
12  Ala.  103.  The  plea  shows  the  removal  of  the  adminis- 
trator, and  his  failure  to  make  settlement,  or  to  account  for 
said  assets,  or  the  proceeds  thereof ;  but  it  does  not  show  that 
he  was  guilty  of  any  devastavit  in  reference  to  the  debt  com- 
promised, and  therefore  does  not  bring  the  case  within  the 
influence  of  Tomkies  v.  Reynolds,  17  Ala.  109. 

2.  The  admission  in  reference  to  these  pleas,  and  to  the 
causes  of  demurrer  assigned,  dispenses  with  argument  on 
the  objection  that  the  pleas  do  not  answer  the  entire  com- 
plaint. No  cause  of  demurrer  is  available,  unless  specially 
assigned. 

3.  The  charges  asked  ought  to  have  been  given.  The  evi- 
dence showed,  that  the  plaintiff  received  the  bill  on  Carraway 
as  a  conditional  payment,  under  a  special  agreement  to  return 
it,  if  he  could  not  make  it  available,  by  the  maturity  of  the  bill 
sued  on.  His  plain  duty  under  this  agreement  was,  to  return 
said  bill  at  the  maturity  of  the  bill  sued  on,  if  he  failed  to 
make  it  available.     Instead  of  this,  he  retained  the  transferred 
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bill  up  to  the  time  of  the  trial,  and  then  failed  to  produce  it, 
or  to  account  for  it,  and  made  no  effort  to  show  what  had 
become  of  it,  or  what  diligence  he  had  used  to  collect  it. 
Under  the  facts  in  proof,  the  defendant  was  entitled  to  a  credit 
of  one  half  of  the  bill  sued  on.  Stocking  v.  Conway,  1  Porter, 
200 ;  Trotter  v.  Crockett,  2  Porter,  412.  As  to  matters  pecu- 
liarly within  the  defendant's  knowledge,  the  burden  of  proof 
was  on  him.  1  Greenl.  Ev.  §  79 ;  Douglas  v.  Eason,  36  Ala. 
687 ;  Parr  ell  v.  The  State,  32  Ala.  557. 

Watts  &  Troy,  contra.  —  1.  As  the  record  does  not  show 
what  causes  of  demurrer  were  assigned,  this  court  will  pre- 
sume, in  favor  of  the  ruling  of  the  court  below,  that  all  proper 
causes  were  specially  assigned.  Newsom  v.  Huey,  36  Ala.  37 ; 
Whitten  v.  Graves,  40  Ala.  578 ;  Merritt  v.  Fleming,  4£  Ala. 
234. 

2.  The  third  and  fourth  pleas  professed  to  answer  the  whole 
complaint,  but  in  fact  answered  a  part  only ;  and  they  were, 
for  this  reason,  demurrable.  Wilkinson  v.  Mosely,  30  Ala. 
562 ;  Newsom  v.  Huey,  36  Ala.  37 ;  Intendant  of  Livingston 
v.  Pippin,  31  Ala.  542 ;  Rogers  v.  Brazeale,  34  Ala.  512. 

3.  These  pleas  should  have  been  pleaded  to  the  further 
maintenance  of  the  action,  and  not  puis  darrein  continuance. 
McDougald  v.  Rutherford,  30  Ala.  253 ;  Stein  v.  Ashby,  30 
Ala.  363 ;  Bryan  v.  Wilson,  27  Ala.  208  ;  Deshler  v.  Hodges, 
3  Ala.  509 ;  Atkins  v.  Knight,  46  Ala.  548. 

4.  The  pleas  are  defective  in  substance.  Though  cautiously 
worded,  they  do  not  aver  that  the  plaintiff  has  never  accounted 
for  the  note  which  was  settled  and  compromised ;  nor  do  they 
aver  a  failure  to  account  for  the  note  sued  on,  except  on  a 
final  settlement.  The  settlement  and  compromise  of  the  debt 
due  to  the  estate,  unless  shown  to  have  been  authorized  by  the 
probate  court,  or  sanctioned  and  ratified  by  the  parties  inter- 
ested in  the  estate,  was  a  devastavit ;  and  the  bill  being  taken 
payable  to  the  plaintiff  individually,  he  might  sue  on  it  in  his 
own  name,  and  his  removal  from  office  would  not  defeat  his 
right  to  recover.  Tomkies  v.  Reynolds,  17  Ala.  109;  Pearson 
v.  Waldrop,  42  Ala.  636.  The  right  of  election  by  the  parties 
interested  in  the  estate  m'ust  be  made  in  the  probate  court  on 
final  settlement,  or  in  the  chancery  court.  Boiling  v.  Mock, 
35  Ala.  727. 

5.  The  paper  on  Carraway  was  received  as  collateral  secu- 
rity, and  was  utterly  worthless.  It  was  not  necessary  for  the 
plaintiff  to  produce  or  offer  to  return  it,  and  no  want  of  dili- 
gence on  his  part  was  shown.  Powell  v.  Henry,  27  Ala.  612  ; 
Chilton  v.  Comstock,  4  Ala.  58. 
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PETERS,  C.  J.  —  All  the  contracts  sued  on  are  alleged  to 
be  payable  to  the  plaintiff  in  his  own  name.  The  plea  refers 
to  the  time  of  action  brought.  It  should  show  that,  at  that 
time,  there  was  no  right  in  the  plaintiff  to  recover,  or  to  re- 
cover to  the  extent  of  his  claim ;  or  it  should  show  that  this 
right  to  recover  had  been  defeated  by  some  matter  arising  sub- 
sequent to  the  bringing  of  the  suit.  The  pleas  here  do  not 
show  that  the  plaintiff  is  suing  in  the  character  of  an  admin- 
istrator, but  in  his  own  right.  Then,  his  removal  as  admin- 
istrator cannot  affect  this  right.  It  remains  the  same  after  the 
removal  that  it  was  before.  The  plaintiff  is  the  party  really 
interested  in  the  suit,  and  as  such  he  has  the  right  to  sue.  Rev. 
Code,  §  2523.  Here,  the  plea  shows  that  the  plaintiff,  while 
administrator  of  Sheppard's  estate,  had  converted  a  claim  be- 
longing to  that  estate,  by  a  compromise,  into  the  note  in  suit. 
In  a  case  quite  similar  in  principle  to  this,  it  is  said  by  this 
court :  "  In  Tomkies  v.  Reynolds  (17  Ala.  109),  it  was  held, 
that  if  an  executor,  or  administrator,  lends  the  money  or 
choses  in  action  of  the  estate,  without  authority  to  do  so,  it  is  a 
conversion,  for  which  he  becomes  personally  liable ;  and  he 
may,  in  such  case,  sue  on  the  written  contract  in  his  own 
name,  notwithstanding  he  has  resigned,  or  been  removed  from 
the  administration,  unless  it  be  shown  that  he  has  in  some  way 
been  discharged  from  the  liability  thus  incurred.  It  was 
further  held,  that  those  representing  the  estate  had  the  right, 
if  they  elected  to  do  so,  to  interpose,  in  a  proper  manner,  to 
arrest  the  payment  to  the  removed  executor,  and  claim  the 
contract  as  a  portion  of  the  estate."  Bryan  v.  Wilson,  27  Ala. 
208,  215.  This  is  a  proper  principle  to  apply  to  this  case. 
The  contrary  principle,  which  the  pleas  insist  upon,  would 
compel  the  persons  interested  in  the  estate  of  Sheppard  to  an 
election  of  the  claim  on  McGehee,  instead  of  the  value  of  the 
assets  converted  to  obtain  it.  The  pleas  as  presented  show  no 
sufficient  defence  to  this  action. 

2.  The  evidence  does  not  tend  to  show  that  the  claim  on 
Carraway  was  received  by  the  plaintiff  below  in  payment  of 
the  note  or  bill  on  McGehee,  in  part  or  whole.  The  most  that 
can  be  said  of  it  is,  that  it  was  received  by  the  plaintiff  to  col- 
lect, if  this  could  be  done,  as  the  defendant's  agent,  or  as  col- 
lateral security  for  the  ultimate  payment  of  McGehee's  debt. 
In  either  event,  the  defendant  would  only  be  entitled  to  recoup 
such  damages  as  he  had  actually  sustained  by  the  plaintiff's 
negligence.  The  proofs  do  not  tend  to  establish  that  any  such 
damages  had  accrued.  The  plaintiff  below  did  not  bind  him- 
self to  greater  diligence,  than  the  evidence  tends  to  show  he 
exerted,  in  the  duty  he  had  undertaken  to  perform.  He  only 
bound  himself  to  apply  one  half  of  whatever  amount  he  might 
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be  able  to  collect  on  the  Carraway  claim,  as  a  credit  on  the 
defendant's  debt ;  and  he  collected  nothing.  And  it  does  not 
appear  that  anything  could  have  been  collected  by  greater  dil- 
igence, or  that  anything  was  lost  by  neglect.  Then,  there  was 
no  evidence  of  any  payment  on  the  claim  in  suit.  Before  Mc- 
Gehee  will  be  entitled  to  claim  damages  for  a  failure  to  return 
the  bill  on  Carraway,  he  must  show  what  these  damages  are. 
This  he  has  not  done.  I  think  this  a  reasonable  construction 
of  the  contract,  attempted  to  be  proved,  as  set  out  in  the  bill 
of  exceptions.  It  was  either  an  agency  to  collect  the  bill  on 
Carraway,  and  apply  a  portion  of  the  proceeds  as  directed  as  a 
credit  on  the  instrument  sued  on,  or  an  agreement  to  hold  the 
claim  on  Carraway  as  a  collateral  security  for  the  payment  of 
the  claim  in  suit.  The  proof  tends  to  show  that  Carraway 
became  utterly  insolvent  before  the  debt  on  McGehee  fell  due ; 
and  it  does  not  appear  that  the  plaintiff  failed  to  use  due  dili- 
gence in  his  efforts  to  collect  it,  or  that  it  could  have  been  col- 
lected at  any  time  while  it  was  in  his  hands.  Without  this, 
the  plaintiff  should  not  be  held  responsible  for  a  failure  to  col- 
lect it.  Powell,  adrn'r,  v.  Henry,  27  Ala.  612 ;  Chilton  v. 
ComstocJc,  4  Ala.  58,  and  cases  there  cited.  Besides,  such  an 
attempt  to  assert  an  offset  or  payment  on  the  claim  sued  on, 
if  it  were  successful,  would  impose  a  loss  on  the  estate  of  Shep- 
pard,  which  the  administrator  could  not  inflict.  It  would  make 
the  estate  of  Sheppard  liable  to  respond  in  damages  for  the 
acts  of  the  administrator,  which  is  not  authorized  by  law. 

In  this  view  of  this  case,  the  charges  asked,  as  shown  in  the 
bill  of  exceptions,  were  properly  refused. 

The  judgment  of  the  court  below  is  affirmed. 


Lehman,  Durr  &  Co.  v.  Shackleford  et  al. 

Trover  for  Conversion  of  Cotton  Bales. 

1.  What  constitutes  a  trespass.  —  Peaceable  entry  on  rented  lands  in  the  posses- 
sion of  a  sub-tenant,  by  a  person  to  whom  the  rent  notes  of  the  tenant  have  been 
transferred,  for  the  purpose  of  securing  or  arranging  payment  of  the  notes  by  the 
sub-tenant,  is  not  a  trespass,  although  the  notes  are  not  due  at  the  time,  and  the 
party  entering  has  no  legal  process. 

2.  What  constitutes  duress.  —  Threats  of  attaching  a  tenant's  crop  for  the  pay- 
ment of  rent,  made  by  a  person  who  has  entered  for  the  purpose  of  collecting  or 
securing  the  rent  before  its  maturity,  and  who  is  accompanied  by  a  constable,  but 
has  no  legal  process,  do  not  constitute  duress. 

3.  When  misrepresentations  constitute  fraud.  —  Generally,  a  misrepresentation  as 
to  a  matter  of  law  is  not  a  fraud,  in  the  absence  of  special  circumstances,  or  pe- 
culiar relations  of  trust  and  confidence  between  the  parties  ;  but  a  misrepresenta- 
tion by  the  holder  of  a  tenant's  notes  for  the  rent  of  land,  as  to  his  legal  right  in 
respect  to  the  crop  grown  on  the  land,  made  to  a  sub-tenant,  who  was  ignorant  of 
the  terms  of  the  contract  between  the  tenant  and  his  landlord,  and  by  which  he  was 
induced  to  surrender  a  legal  right,  would  be  a  misrepresentation  as  to  a  matter  of 
fact,  and  would  constitute  a  fraud. 
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Appeal  from  the  Circuit  Court  of  Montgomery. 
Tried  before  the  Hon.  James  Q.  Smith. 

Sayke  &  Graves,  for  the  appellants. 

Sanford  &  Moses,  contra. 

B.  F.  SAFFOLD,  J.  —  The  appellants  were  sued  by  the 
appellees,  in  trover,  for  the  conversion  of  two  bales  of  cotton. 
Their  defence  was,  that  the  cotton  belonged  to  Marx,  who 
stored  it  with  them,  and  held  their  receipt. 

About  the  middle  of  October,  1871,  Marx  went  upon  prem- 
ises which  were  in  the  possession  of  the  plaintiffs  as  tenants  of 
Basil,  who  was  himself  a  lessee.  He  hired  a  person  to  go  with 
him,  and  his  purpose  was  to  get  cotton  from  the  plaintiffs. 
According  to  their  testimony,  he  represented  to  them  that  he 
held  Basil's  notes  for  the  rent  of  the  land  for  that  year,  and 
had  brought  the  sheriff  with  him,  pointing  to  the  person  who 
accompanied  him,  to  seize  their  stock  and  crop,  unless  they 
would  give  up  to  him  two  bales  of  cotton ;  the  other  person, 
at  the  time,  putting  his  hand  in  his  pocket,  as  if  to  take  out  a 
paper.  Under  these  circumstances,  the  plaintiffs  gave  up  the 
cotton,  but  followed  Marx  to  Montgomery,  and  demanded  it 
of  the  defendants,  with  whom  it  had  been  immediately  stored. 

The  defendants'  testimony  tends  to  prove,  that  while  a  per- 
son, who  was  really  a  constable,  accompanied  Marx,  the  latter 
used  no  other  inducement  to  get  the  cotton  than  simply  to  rep- 
resent to  the  plaintiffs  that  he  held  Basil's  notes,  for  the  pay- 
ment of  which  their  cotton  was  liable  :  that  he  had  settled  with 
other  tenants  on  the  same  plantation,  and  would  be  content 
with  three  bales  from  them.  After  consultation  amongst 
themselves,  they  agreed  to  let  him  have  two  bales.  Under 
this  consent,  he  carried  the  two  bales  to  Montgomery  the  next 
morning ;  the  plaintiffs  following  the  wagon,  and  making  the 
demand  above  mentioned.  It  was  shown  that  Basil's  notes 
were  due  November  1st,  1871. 

The  court  charged  the  jury:  1st,  that  as  the  rent  was  not 
due  when  Marx  went  on  the  plantation,  if  he  had  no  legal 
process  to  enforce  the  collection  of  rent,  he  was  a  trespasser ; 
and  2d,  that  the  delivery  of  the  cotton  to  him  was  not  binding 
on  the  plaintiffs,  if  it  was  induced  by  threats,  or  misrepresenta- 
tions made  by  him,  as  to  the  legal  rights  of  himself  and  them. 

1.  The  first  charge  is  erroneous.  Marx  was  certainly  not  a 
trespasser,  if  the  defendant's  testimony  gives  the  true  account 
of  the  matter.  It  is  not  a  trespass  to  visit  a  person  peaceably 
on  business  between  the  parties. 

2.  As  to  the  second  charge,  there  is  nothing  in  the  testi- 
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mony  tending  to  show  duress,  which  relates  to  fear  of  impris- 
onment, mayhem,  loss  of  life,  or  of  member.  Menacing  to 
commit  a  battery,  or  to  burn  one's  house,  or  to  spoil  his  goods, 
is  not  sufficient  to  avoid  his  act.  For,  if  he  should  suffer  what 
is  threatened,  he  may  sue  and  recover  damages  in  proportion 
to  the  injury  done  him.     Bacon's  Abridg.  Duress. 

3.  Fraud,  when  material  to  the  transaction,  and  productive 
of  actual  injury,  will  vitiate  consent  given  under  its  influence. 
What  it  is,  the  common  law  not  only  does  not  define,  but, 
perhaps,  asserts  as  a  principle,  that  there  shall  be  no  definition. 
2  Parsons  on  Contracts,  264-270.  Generally  it  relates  to  facts, 
and  not  to  opinions,  or  assertions  of  what  the  law  is,  except  in 
cases  of  peculiar  trust  and  confidence  ;  though,  in  Townsend 
£  Milliken  v.  Cowles  (31  Ala.  428),  it  is  said,  that  an  advan- 
tage, gained  by  a  false  statement  of  the  law,  made  by  one  who 
knows  what  the  law  is,  and  that  the  other  party  is  ignorant  of  it, 
and  is  relying  upon  his  statement,  will  constitute  fraud.  This 
latter  doctrine  would  depend  for  its  application  on  the  igno- 
rance of  plain  and  settled  law,  and  the  indisputable  character 
of  the  right  yielded.  Naylor  v.  Winch,  1  Sim.  &  Stu.  R.  564. 
If  the  plaintiffs  were  ignorant  of  the  terms  of  Basil's  contract 
with  his  lessor,  and  on  that  account  were  deceived  by  Marx's 
declarations  of  his  legal  rights  into  surrendering  their  cotton, 
it  would  be  a  clear  case  of  suppressio  veri  on  the  part  of  Marx, 
in  respect  to  facts,  and,  consequently,  such  a  fraud  as  would 
intercept  the  passage  of  the  title  to  him. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Ex  parte  Reid. 

Application  for  Prohibition  to  Chancery  Court,  in  Matter  of  Contested 

Election. 

1.  Right  to  office  ;  how  determined.  —  The  right  to  an  office,  dependent  on  an  elec- 
tion by  the  people,  is  to  be  determined  by  the  number  of  legal  votes  received  at  the 
election,  and  not  by  the  certificate  of  election,  nor  by  the  governor's  commission. 

2.  Averment  on  information  and  belief.  —  An  averment  in  a  bill  in  chancery,  that 
the  complainant  "  is  informed  and  believes,  and  therefore  states,"  simply  puts  in 
issue  his  information  and  belief,  and  not  the  truth  or  falsehood  of  the  facts  thus 
alleged. 

3.  When  prohibition  will  not  be  granted  to  chancellor.  —  This  court  will  not  grant 
a  writ  of  prohibition  to  the  chancellor,  to  restrain  him  from  interfering  by  injunc- 
tion, in  the  matter  of  a  contested  election,  to  prevent  the  use  of  a  certificate  of  elec- 
tion, which  is  alleged  in  the  bill  to  have  been  obtained  on  false  and  fraudulent  re- 
turns ;  although  the  certificate  was  granted  by  the  returning  officer  under  a 
mandamus  from  the  circuit  court,  and  although  the  person  who  is  in  possession  of 
the  office,  and  bv  whom  the  bill  in  chancery  was  filed,  is  alleged  by  the  petitioner 
to  have  been  ineligible  at  the  time  of  the  election.       (Brickell,  J.,  dissenting.) 

Application  by  petition,  by  James  Reid,  Jr.,  for  a  writ  of 
prohibition,  or  other  remedial  writ  suitable  to  the  facts  of  the 
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case,  to  the  Hon.  Adam  C.  Felder,  chancellor  of  the  southern 
chancery  division,  sitting  at  Mobile,  to  restrain  and  prohibit 
further  proceedings  under  a  bill  in  chancery,  filed  in  the  chan- 
cery court  at  Mobile,  by  Cleaveland  F.  Moulton  as  complain- 
ant, against  said  James  Reid  and  Rufus  Dane,  the  sheriff  of 
Mobile  county.  The  said  Moulton  was  the  mayor  of  the  city 
of  Mobile  during  the  year  1873  ;  and  at  an  election  for  officers 
of  said  city,  held  on  the  2d  day  of  December,  1873,  under  the 
provisions  of  an  act  of  the  general  assembly  approved  February 
8,  1870,  entitled  "  An  act  to  reorganize  the  municipal  govern- 
ment of  the  city  of  Mobile,  and  to  provide  for  the  election  of 
the  officers  thereof,"  he  and  said  Reid  were  opposing  candidates 
for  the  said  office.  On  the  day  after  said  election,  to  wit,  on 
the  3d  day  of  December,  1873,  Reid  applied  by  petition  to 
Hon.  John  Elliott,  the  judge  of  the  sixth  judicial  circuit,  at 
Mobile,  for  a  writ  of  mandamus  to  Rufus  Dane,  the  sheriff  of 
said  county,  commanding  him  to  ascertain  the  result  of  the 
election  from  the  returns  filed  with  him  by  the  returning 
officers,  and  to  issue  a  certificate  of  election,  based  on  said 
returns,  to  said  Reid,  who  claimed  and  alleged  that  he  was 
elected.  On  the  next  day,  the  sheriff  made  his  return  to  the 
rule  nisi  which  had  been  served  on  him,  stating  that  there*  was 
a  difference  of  opinion  between  the  contending  candidates  and 
their  respective  counsel,  as  to  his  right  and  duty  in  the  prem- 
ises ;  and  asking  the  instructions  of  the  court,  whether  he 
should  himself  count  the  votes,  and  ascertain  the  result,  or 
should  be  governed  by  the  returns  filed  with  him  by  the  in- 
spectors. The  court  instructed  him  to  be  governed  by  the  re- 
turns in  issuing  his  certificate  ;  and  he  accordingly  issued  his 
certificate  of  election,  on  the  8th  December,  1873,  to  said 
James  Reid,  declaring  that,  as  shown  by  the  said  returns,  he 
was  elected  mayor  of  Mobile.  This  certificate  recites,  that  the 
sheriff,  in  making  it,  acted  under  the  order  and  instructions  of 
said  circuit  judge.  On  the  15th  December,  1873,  said  Reid 
took  the  oath  of  office  as  mayor  of  said  city,  which  was  admin- 
istered to  him  by  Hon.  John  Elliott. 

On  the  13th  December,  1873,  said  C.  F.  Moulton  filed  his 
bill  in  chancery,  at  Mobile,  against  said  Reid  and  Dane,  alleg- 
ing, on  information  and  belief,  that  he  received  a  greater  num- 
ber of  votes  at  said  election  than  said  Reid  received,  and  that 
the  returns  were  falsely  and  fraudulently  made  from  one  of  the 
wards  in  the  city,  so  as  to  change  the  result  of  the  election ; 
and  praying  an  injunction  against  Reid,  to  prevent  him  from 
exercising  any  of  the  duties  of  the  office  of  mayor,  or  interfer- 
ing with  the  complainant  in  the  discharge  of  those  duties,  until 
the  final  decree  of  the  court ;  and  also  against  said  Dane,  as 
sheriff,  to  restrain  him  from  destroying  or  in  any  manner  in- 
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terfering  with  the  ballot-boxes,  or  other  evidences  of  the  elec- 
tion, until  the  whole  matter  could  be  heard  and  determined  by 
the  chancellor.  Under  this  bill,  an  injunction  was  granted  by 
the  chancellor  on  the  15th  December,  and  an  injunction  bond 
was  filed  and  approved  on  the  17th  December,  1873. 

The  petition  for  prohibition  was  filed  in  this  court  on  the 
5th  January,  1874.  The  proceedings  had  before  the  circuit 
judge  on  the  application  for  mandamus,  and  the  proceedings 
had  under  the  bill  for  injunction,  were  made  exhibits  to  the 
petition.  The  allegations  of  the  petition,  as  to  the  petitioner's 
election,  were  in  these  words  :  "  At  said  election,  your  peti- 
tioner was,  as  he  is  informed  and  believes,  and  thereon  states, 
elected  to  the  office  of  mayor  of  said  city  of  Mobile,  for  the 
term  of  one  year,  commencing  on  the  first  day  of  January, 
1874."  "  Upon  information  and  belief,  and  upon  advice  of 
counsel  at  law,  your  petitioner  avers  that,  before  the  filing  of 
said  bill  in  equity,  or  the  order  for  said  injunction,  he  had  been 
duly  elected,  and  declared  elected,  to  said  office  of  mayor  of 
said  city  of  Mobile,  and  had  fully  qualified  to  enter  on  the  du- 
ties of  said  office."  The  petition  further  alleged,  that  said  C. 
F.  Moulton  was,  at  the  time  of  said  election,  and  continued  to 
be  up" to  the  filing  of  the  petition  in  this  case,  the  judge  of  the 
city  court  of  Mobile,  and  was  therefore  ineligible  to  the  office 
of  mayor.  The  ground  on  which  the  writ  of  prohibition  was 
asked  was,  that  neither  the  chancellor,  nor  the  said  chancery 
court,  had  jurisdiction  of  the  case  made  by  the  bill  of  com- 
plaint ;  and  the  prayer  was  "  for  a  writ  of  prohibition,  or  such 
other  remedial  writ  as  may  be  suited  to  the  circumstances  of 
the  case,  restraining  and  prohibiting  them,  the  said  C.  F. 
Moulton  and  Hon.  Adam  C  Felder,  chancellor  as  aforesaid, 
from  any  further  proceedings  in  the  said  cause,  and  vacating 
and  holding  for  naught  all  that  has  been  done  in  that  behalf ; 
or,  if  jt  shall  appear  that  this  prayer  is  too  large,  then  that 
said  injunction,  to  operate  in  advance  of  any  final  decision,  be 
prohibited,  so  that  your  petitioner  may,  until  a  final  decision 
be  had,  remain  in  the  possession  of  said  office,  and  in  the  full 
enjoyment  thereof,  as,  by  virtue  of  said  certificate,  he  is,  as  he 
maintains,  under  the  law  entitled  to  do." 

P.  Hamilton,  R.  H.  &  R.  Inge  Smith,  and  Thos.  H. 
Watts,  for  the  petitioner. 

PETERS,  C.  J.  —  The  petition  for  mandamus  to  the  sheriff 
of  Mobile  county,  to  compel  him  to  issue  the  proper  certificate 
of  election  to  the  petitioner  as  mayor  of  the  city  of  Mobile,  and 
the  proceedings  thereon  had  before  the  honorable  judge  of  the 
sixth  judicial  circuit,  having  jurisdiction  of  said  county  of  Mo- 
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bile ;  and  also  the  bill  of  complaint  for  an  injunction,  with  the 
proceedings  thereon,  to  enjoin  and  restrain  action  under  the 
order' granted  in  said  suit  for  mandamus,  are  made  "  exhibits" 
to  the  petition  in  this  case,  and,  as  such,  parts  of  the  petition 
itself.  Said  bill  of  complaint  was  filed  in  the  chancery  court 
at  Mobile,  and  the  injunction  was  granted  by  the  learned 
chancellor  of  the  southern  chancery  division,  who  had  jurisdic- 
tion in  said  county  of  Mobile.  From  the  whole  case,  as  thus 
presented,  it  does  not  appear  that  said  Reid,  the  petitioner  in 
this  court,  received  a  majority,  or  even  a  plurality,  of  the  law- 
ful votes  polled  at  said  election,  by  which  he  claims  to  have 
become  entitled  to  the  office  of  mayor  of  said  city  of  Mobile. 
His  claim  to  said  office  rests  solely  on  the  fact,  that  he  holds 
the  certificate  of  the  sheriff  of  said  county,  as  the  returning 
officer  of  the  election,  unwillingly  issued  under  a  questionable 
right,  —  one  that  needed  a  writ  of  mandamus  to  enforce  it.  The 
facts  of  the  whole  case,  as  presented  on  both  sides  by  the  par- 
ties interested,  are  more  fully  set  forth  in  the  petition  of  said 
Reid,  and  the  documentary  exhibits  thereunto  appended,  the 
statements  in  which  are  verified  by  the  oaths  of  the  parties 
complaining,  and  which  are  referred  to  for  a  more  complete 
statement  of  the  whole  case. 

The  election  in  this  case,  out  of  which  the  present  contro- 
versy has  arisen,  was  held  for  the  choice  of  the  officers  of  the 
city  government  of  the  city  of  Mobile,  on  the  second  day  of 
December,  1873.  The  election  so  held  was  required  to  be  con- 
ducted according  to  the  laws  governing  elections  in  this  State, 
at  that  time.  Acts  of  Ala.  1869-1870,  p.  451,  No.  97,  §  13. 
The  act  of  February  26,  1872,  was  then  in  force,  which  re- 
pealed the  act  approved  October  8,  1868,  and  all  laws  and 
parts  of  laws  in  contravention  of  said  last  named  act.  Acts  of 
Ala.  1871-1872,  p.  15,  No.  10,  §  102.  Under  this  latter  act, 
the  choice  of  the  person  elected  is  determined  by  the  plurality 
of  legal  votes.  lb.  §  72.  The  plurality  of  votes,  then,  at 
said  election  for  the  officers  of  said  city  government  of  Mobile, 
indicates  and  declares  the  popular  will ;  and  the  person  having 
the  highest  number  of  legal  votes  is  elected.  9  Ala.  338, 
Thompson' s  ease.  And  the  right  to  exercise  the  office,  thus 
conferred  by  a  vote  of  the  people,  is  derived  from  the  election, 
and  not  from  the  certificate  of  the  returning  officer,  or  even 
from  the  commission  of  the  governor.  Wammack  v.  Holloivay, 
2  Ala.  31 ;  Screws  v.  Ragland,  at  January  term,  1873.  The 
instrumentalities  prescribed  by  law  for  the  conduct  of  such 
elections,  and  for  the  ascertainment  of  the  results  of  the  vote 
of  the  electors,  are  not  to  be  permitted  to  defeat  the  popular 
will,  as  declared  by  the  votes  of  the  people,  who  are  the  legal 
electors,  and  who  have  participated  in  the  manner  required  by 
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law  in  such  election.  It  is  not  to  be  presumed  that  these  instru- 
mentalities have  been  devised  for  such  a  purpose,  but  the  rather 
to  secure  obedience  to  the  popular  will,  which  is  the  sovereign 
power  in  the  state.  For  in  the  people  is  vested  the  supreme 
power  of  the  state,  Cohen  v.  Virginia,  6  Wheat.  389,  264, 
Marshall,  C.  J.  And  the  purpose  of  all  law  is  to  enforce 
their  will.  When  there  is  a  proper  and  legitimate  expression  of 
this  will  it  is  to  be  enforced  by  the  judgments  of  the  courts. 

Here,  there  is  a  contest  growing  out  of  an  election.  It  has 
already  been  shown  that  this  contest  can  only  be  determined 
by  the  number  of  legal  votes  given  to  the  successful  candidate, 
or  person  voted  for.  It  is  this  that  makes  the  election,  not  the 
certificate  of  the  returning  officer ;  else  the  certificate  of  the 
returning  officer  would  make  the  election,  and  not  the  votes  of 
the  people.  The  application  in  this  case  does  not  show  that 
the  person  claiming  the  office  received  the  highest  number  of 
votes,  and  was  therefore  elected.  This  is  the  criterion  that  de- 
termines the  election  and  the  right  to  the  office.  Therefore,  an 
application  for  a  writ  of  prohibition,  to  restrain  the  chancellor 
from  enjoining  the  use  of  a  certificate  of  election,  which  is 
based  on  a  fraudulent  or  false  return  of  certain  of  the  return- 
ing officers,  and  which  defeats  the  popular  will  as  expressed  by 
the  number  of  legal  votes  in  the  ballot-box,  should  show  that 
the  applicant,  if  he  claims  the  office,  not  only  has  the  certificate 
of  election  properly  granted,  but,  also,  that  this  certificate  is 
supported  by  a  plurality  of  votes  given  in  favor  of  the  person 
claiming  to  have  been  elected ;  otherwise,  the  application 
should  be  denied.  This  is  necessary  to  preserve  the  purity  of 
elections,  and  the  proper  vindication  of  the  popular  will.  This 
also  comports  with  the  spirit  of  the  fundamental  law,  which 
directs  that  "  The  right  of  suffrage  shall  be  protected  by  laws 
regulating  elections,  and  prohibiting,  under  adequate  penalties, 
all  undue  influences  from  power,  bribery,  tumult,  or  other  im- 
proper conduct."     Const.  Ala.  Art.  I.  sec.  36. 

Besides,  the  writ  of  prohibition  is  an  extraordinary  proceed- 
ing, and  it  is  allowed  of  grace,  and  not  of  right.  One  who 
seeks  its  assistance,  should  show  that  he  holds  his  right  to  the 
office  by  the  vote  of  the  people,  which  can  only  be  determined 
by  the  number  of  legal  votes  polled,  which  would  put  the  right 
beyond  all  question.  Moreover,  the  writ  of  prohibition  is  a 
discretionary  writ,  and  it  will  not  be  granted,  unless  the  ap- 
plicant, who  claims  the  office,  has  no  other  remedy  to  which  he 
can  resort  for  his  protection.  Smith's  case,  23  Ala.  94  ;  25 
Ala.  81 ;  Greene  £  Graham's  case,  29  Ala.  52  ;  8  Bac.  Abr. 
209,  210. 

From  the  judgment  of  the  chancery  court,  here  sought  to  be 
prohibited  and  restrained,  an  appeal  lies  to  this  court.     Then, 
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the  petitioner  has  a  sufficient  remedy  by  appeal,  without  invok- 
ing the  aid  of  this  extraordinary  proceeding.  Rev.  Code,  §§ 
3438,  3439,  3485.  The  bill  in  chancery  to  enjoin  the  use  of  a 
certificate  of  election,  which  has  been  improperly  or  fraudu- 
lently granted  to  a  person  who  does  not  show  that  he  has  been 
duly  elected  by  a  plurality  of  legal  votes,  necessary  to  give  a 
right  to  the  office,  for  election  to  which  the  certificate  has 
been  issued,  will  not  be  restrained  by  writ  of  prohibition,  if 
there  is  an  appeal  to  this  court  from  the  judgment  of  the  chan- 
cery court,  in  which  such  suit  in  chancery  is  pending.  It 
would  otherwise  perform  the  office  of  a  writ  of  error  or  an 
appeal. 

This  court  has  no  power  to  summon  a  jury  to  try  the  facts 
of  the  petition,  if  they  should  be  disputed,  as  could  have  been 
done  at  common  law.  8  Bac.  Abr.  221,  222,  223,  letter  F. 
It  is,  therefore,  not  enough  for  the  petitioner,  in  such  a  case,  if 
he  claims  the  office,  to  aver,  that  "  your  petitioner  was,  as  he 
is  informed  and  believes,  and  thereon  states,  elected  to  the 
office  "  he  claims  ;  but  he  must  show  the  number  of  legal  votes 
given  for  him,  and  the  number  of  legal  votes  given  for  his  ad- 
versary, who  claims  the  same  office ;  or  that  the  petitioner  was 
elected  by  a  plurality  of  legal  votes  necessary  for  a  legal  choice. 
Such  an  allegation  as  that  set  out  above,  merely  puts  in  issue 
the  information  which  the  petitioner  has  received,  as  to  his 
election.  This  is  not  enough  to  show  that  he  is  of  right  en- 
titled to  the  office ;  and  this  is  what  must  appear,  to  show  that 
he  has  any  right  to  protect  —  that  he  is  the  officer  he  believes 
himself  to  be. 

The  objection  that  Moulton,  the  mayor  of  the  city,  holds  over 
under  a  former  election  for  the  year  1873,  and  that  he  was  not, 
and  is  not  now  eligible  to  said  office  on  the  day  of  the  last  elec- 
tion in  December  last,  is  no  ground  for  prohibition,  even  were 
it  admitted  to  be  true.  If  he  was  and  is  so  ineligible,  the 
proper  proceeding  to  remove  him  is  by  quo  warranto,  which 
is  a  sufficient  remedy.      Gardner's  case,  43  Ala.  243. 

We  refrain  purposely  from  expressing  any  opinion  as  to  the 
jurisdiction  of  the  court  in  the  chancery  suit  sought  to  be  pro- 
hibited, until  that  case  is  brought  into  this  court  by  appeal. 
The  motion  for  prohibition  is  denied,  with  costs. 

BRICKELL,  J.,  delivered  a  dissenting  opinion,  in  which  he 
held  that  the  writ  of  prohibition  should  be  granted,  because  the 
chancery  court  had  no  jurisdiction  of  the  case  made  by  the  bill. 
This  opinion  has  been  lost,  and  the  reporter  has  not  been  able 
to  procure  a  copy  of  it  for  publication. 
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Spencer  v.  Spencer's  Executor. 

Final  Settlement  of  Guardian's  Accounts. 

Settlement  of  guardian's  accounts  before  ward's  majority.  —  A  final  settlement  of  a 
guardian's  accounts,  made  by  him  voluntarily  before  his  ward  has  attained  major- 
ity, is  not  void  on  that  account. 

Appeal  from  the  Probate  Court  of  Pike. 
J.  D.  Gardner,  for  appellant, 
Newman  &  Wilson,  contra. 

B.  F.  SAFFOLD,  .J  — The  appellant  applied  to  the  probate 
court  to  have  the  appellee,  as  executor  of  Peter  Spencer,  who 
was  his  guardian,  settle  the  guardianship  account.  On  the 
hearing  of  the  application,  the  petitioner  presented  in  evidence 
the  inventory  filed  by  his  guardian.  To  this  and  the  petition, 
the  executor  introduced  the  record  of  a  final  settlement  made 
by  the  guardian,  in  which  a  decree  was  rendered  finding  a  bal- 
ance in  favor  of  the  guardian,  and  discharging  him  from  further 
accountability.  The  application  was  dismissed,  and  the  decree 
of  dismissal  is  now  assigned  as  error. 

The  petitioner  insists,  that  the  final  settlement  is  void,  be- 
cause it  was  made  before  he  came  of  age.  Whether  or  not 
a  guardian  was  at  liberty  to  resign  his  trust  before  his  ward  came 
of  age  or  married,  prior  to  the  act  of  December  16, 1871  (Acts 
1871-2,  p.  84),  which  authorized  his  resignation  at  any  time, 
so  many  occasions  for  the  termination  of  the  guardianship,  in- 
dependent of  that  ground,  exist,  that  we  cannot  hold  his  final 
settlement  void  on  such  account.  It  does  not  appear  in  this 
case  why  the  settlement  was  made.  Perhaps  it  was  because- 
the  estate  had  been  consumed  for  the  use  of  the  ward,  as  it 
seems  to  have  been  no  more  than  about  seventy  dollars.  When 
this  is  the  case,  there  can  be  no  reason  for  delay  in  the  settle- 
ment. Infants  are  allowed  two  years  after  the  termination  of 
their  disability,  to  correct  any  error  of  law  or  fact  in  the  settle- 
ment, in  the  chancery  court.     Rev.  Code,  §§  2274,  2275. 

The  judgment  is  afifirmed. 
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Hart  v.  Bray  &  Brothers. 

Action  on  Common  Counts  ;  Plea  of  Set-off. 

1.  Charge  misleading  jury.  —  The  judgment  will  not  be  reversed  on  account  of  a 
charge  given  by  the  court,  which  has  a  tendency  to  mislead  the  jury,  unless  it  ap- 
pears that  they  were  misled  by  it ;  it  is  the  right  and  duty  of  the  party  excepting 
to  such  a  charge  to  ask  an  explanatory  charge. 

2.  Assent  and  intention  of  parties  to  contract.  —  The  mutual  assent  of  both  parties 
is  necessary  to  constitute  a  contract ;  and  if  a  proposal  by  one  party  includes  any 
qualifying  conditions,  the  acceptance  of  the  proposal  is  an  acceptance  of  those  con- 
ditions. 

3.  Charge  on  part  of  evidence.  —  When  the  testimony  of  one  witness  is  of  such  a 
character  that,  if  believed  by  the  jury,  it  is  decisive  of  the  merits  of  the  case,  the 
court  may  charge  the  jury  hypothetically  in  reference  to  it,  without  noticing  the 
other  evidence. 

Appeal  from  the  City  Court  of  Eufaula. 
Tried  before  the  Hon.  E.  M.  Keels. 

Jas.  L.  Pugh,  for  appellant. 

J.  M.  McKleroy,  and  M.  B.  Wellborn  contra. 

PETERS,  C.  J.  —  In  the  court  below,  Bray  &  Brothers  sued 
Hart  in  an  action  on  an  account,  or  verbal  contract ;  and  Hart 
pleaded,  as  a  set-off,  an  amount  claimed  by  him  for  rent  of  a 
storehouse  in  the  city  of  Eufaula,  during  the  year  1867.  The 
only  question  raised  by  the  assignment  of  errors  is  the  objec- 
tion to  the  charge  of  the  court  below,  given  on  the  plaintiff's 
motion,  and  excepted  to  by  the  defendant,  which  is  set  out  fur- 
ther on  in  this  opinion.  The  objection  here  insisted  on  is,  that 
this  charge  "  tends  to  mislead  the  jury."  As  a  general  rule, 
this  is  not  sufficient  to  reverse,  unless  it  appears  that  the  jury 
,were  really  so  misled.  In  such  a  case,  it  is  the  duty  of  the 
party  objecting  to  the  charge,  to  ask  a  proper  explanatory 
charge.  Abraham  $  Bro.  v.  JVunn,  42  Ala.  51 ;  Scully  v.  The 
State,  39  Ala.  240 ;  Fitzpatrick  v.  Says,  36  Ala.  684 ;  Sharpe 
$■  Wife  v.  Burnes  $•  Coles,  35  Ala.  653  ;  Hughes  v.  Hughes,  31 
Ala.  579 ;  Kenan  v.  Holloway,  16  Ala.  53  ;  Towns  v.  Riddle, 
2  Ala.  694  ;  Salomon  £  Boullemet  v.  The  State,  28  Ala.  83  ; 
Cothran  v.  Moore,  1  Ala.  423  ;  Knight  v.  Clements,  45  Ala. 
89 ;  Be  Phue  v.  The  State,  44  Ala.  32. 

But  is  it  the  case  in  this  instance  that  the  charge  is  mislead- 
ing ?  The  only  question  before  the  jury,  on  the  trial  below, 
about  which  there  was  any  controversy,  was,  whether  the  brick 
store  on  the  corner  in  the  city  of  Eufaula  was  rented  by  the 
defendant,  Hart,  on  the  night  of  the  26th  of  November,  1866, 
to  Bray  &  Brothers,  the  plaintiffs  in  this  suit,  or  to  Hardy,  Bee- 
man  &  McGehee.     The  evidence  tends  to  show,  that  Brav  & 
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Brothers,  through  William  H.  Bray,  one  of  that  firm,  asked 
Hart,  on  the  night  of  November,  26, 1866,  to  permit  the  firm 
of  Bray  &  Brothers,  or  the  firm  of  Hardy,  Beeman  &  McGehee, 
to  occupy  his  said  brick  store  on  the  corner,  in  which  Hardy, 
Beeman  &  McGehee  were  then  doing  business.  This,  of 
course,  had  reference  to  an  occupancy  to  commence  after  the 
1st  day  of  January,  1867  ;  because,  up  to  that  time,  the  house 
was  held  by  Hardy,  Beeman  &  McGehee,  under  a  lease,  which 
did  not  expire  until  that  date.  To  this  request  of  Bray,  Hart 
consented ;  but  he  was  informed  by  Bray,  at  the  same  time, 
that  if  Bray  &  Brothers  occupied  the  store,  they  would  pay  the 
rent,  and  if  Hardy,  Beeman  &  McGehee  occupied  it,  they 
would  pay  the  rent.  Hart  did  not  object  to  this  ;  and  Hardy, 
Beeman  &  McGehee  remained  in  the  possession  of  the  said 
corner  store,  after  the  1st  day  of  January,  1867  ;  and  Bray  & 
Brothers  occupied  the  store  of  John  McNab,  which  they  had 
rented  from  Hardy,  Beeman  &  McGehee.  There  was  also 
some  evidence  that  Hart  denied  that  he  had  rented  the  store  to 
Hardy,  Beeman  &  McGehee,  but  insisted  that  he  had  rented  it 
to  Bray  &  Brothers  ;  and  there  was  some  testimony  that  Bray 
&  Brothers  denied  that  they  had  rented  the  store  from  Hart,  or 
had  ever  bound  themselves  to  pay  rent  for  it.  There  was,  like- 
wise, some  evidence  that,  before  November  26,  1866,  Hart  had 
refused  to  rent  the  store  to  Hardy,  Beeman  &  McGehee,  for 
the  year  1867  ;  and  some  proof,  that  after  January  1st,  1867, 
Hart  was  approached  by  one  of  the  latter  firm,  about  fixing 
the  terms  or  rate  of  rent,  and  Hart  told  him  it  would  be 
all  right.  This  was  said  without  any  objection  to  their  occupa- 
tion. There  was  some  other  testimony  on  the  trial  below,  but 
the  view  here  taken  of  the  case  does  not  render  its  statement 
necessary.  On  this  evidence,  at  the  request  of  the  plaintiffs 
below,  the  court  charged  the  jury  in  these  words  :  "  If,  on  the 
night  of  the  fire  and  interview  between  William  H.  Bray  and 
the  defendant,  the  defendant,  Hart,  agreed  that  his  corner  store 
might  be  occupied  by  either  Bray  &  Brothers,  or  by  Hardy, 
Beeman  &  McGehee,  and  William  H.  Bray  informed  him  that 
one  or  the  other  firm  would  occupy  it,  and  that  if  Bray  &  Broth- 
ers occupied  the  store,  they  would  pay  the  rent,  and  if  Hardy, 
Beeman  &  McGehee  occupied  it,  Hardy,  Beeman  &  McGehee 
would  pay  the  rent ;  and  that  afterwards,  Hardy,  Beeman  & 
McGehee  did  occupy  the  store,  with  the  consent  of  the  defend- 
ant (Hart),  the  law  imposes  upon  them  the  payment  of  the 
rent,  and  not  on  Bray  &  Brothers." 

2.  This  is  the  charge  objected  to.  It  is  certainly  justified 
by  the  testimony  of  Bray,  one  of  the  witnesses  for  the  plaintiffs. 
There  can  be  no  contract  without  an  assent  of  both  parties  to 
the  same  thing.     What  the  thing  is  they  intend,  must  appear 
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from  the  language  used  and  the  matter  of  the  contract.  1  Pars. 
Cont.  p.  6;  Benj.  on  Sales,  pp.  28,  29;  2  Kent,  450  marg. ; 
Sanford  v.  Howard,  29  Ala.  684 ;  Fall  £  Caldwell  v.  Gaither, 
9  Port.  605  ;  2  Pars.  Cont.  p.  494.  A  party  cannot  be  held  to 
perform  more  than  he  intended,  or  to  assume  liabilities  he  did 
not  intend  to  assume.  Ruthf.  Inst.  Nat.  Law,  pp.  102,  103. 
And  if  a  proposition  to  enter  into  an  agreement  includes  any 
special  conditions,  which  would  change  the  proposition  if  they 
are  omitted,  the  conditions  become  a  part  of  the  proposition ; 
and  if  the  proposition  is  accepted,  the  conditions  go  with  it, 
and  qualify  and  control  it.  Strong  v.  Catlin's  AdmW,  35  Ala. 
607.  There  was  no  modification  of  Bray's  proposition  to  Hart, 
that  the  party  who  occupied  the  store  was  to  pay  the  rents. 
Under  this  proposition,  with  Hart's  knowledge,  and  without 
any  objection  by  him,  Hardy,  Beeman  &  McGehee  remained  in 
the  occupancy  of  the  store  in  question,  after  their  lease  had  ex- 
pired, on  January  1,  1867.  If  Hart  permitted  this,  and  con- 
sented to  it,  as  the  evidence  tends  to  show,  he  must  be  held  to 
have  elected  to  treat  them  as  his  tenants,  under  Bray's  propo- 
sition, that  they  were  to  pay  the  rent  for  the  period  of  their 
occupancy.     Rev.  Code,  §§  2607,  2608. 

3.  The  charge  of  the  court  may  be  based  on  the  evidence  of 
a  single  witness  in  the  cause,  if  it  is  such  as,  if  true,  or  believed 
by  the  jury,  determines  the  merits  of  the  cause.  In  such  case, 
it  is  not  necessary  to  notice  the  other  testimony  in  the  case. 
Such  a  charge  does  not  exclude  the  other  evidence  from  the 
consideration  of  the  jury,  so  as  to  mislead  them.  If  such  a  ten- 
dency to  mislead  should  be  apprehended,  it  may  be  guarded 
against  by  asking  explanatory  instructions,  so  as  to  confine  the 
charge  given  to  its  proper  limits.  Garrett's-  AdrnW  v.  Garrett 
$  Garrett,  27  Ala.  687.  The  charge  in  this  case  was  not  an 
infringement  of  this  rule.  The  objection  to  it  cannot,  therefore, 
be  sustained. 

The  result  is  that  the  judgment  of  the  court  below  is  affirmed. 


Russell  v.  Redding. 

Action  on  Promissory  Note,  by  Assignee  against  Maker. 

Set-off  against  assigned  note.  —  In  an  action  on  a  promissory  note  not  payable 
at  a  bank  or  banking  house  (Rev.  Code,  §  1839),  brought  by  an  assignee  against 
the  maker,  the  defendant  may  set  off  another  note,  which  the  assignor  owed  him 
at  the  time  of  the  assignment  and  notice  thereof,  although  the  assigned  note  was 
not  due  at  that  time. 

Appeal  from  the  Circuit  Court  of  Barbour. 
Tried  before  the  Hon  J.  McCaleb  Wiley. 
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This  action  was  brought  by  William  M.  Russell  against 
Charles  H.  Redding ;  was  commenced  on  the  23d  day  of  Oc- 
tober, 1869 ;  and  was  founded  on  the  defendant's  promissory 
note,  which  was  in  these  words  :  "  $1,455.72.  By  the  first  day 
of  January,  1869,  I  promise  to  pay  A.  Lane  the  sum  of  four- 
teen hundred  and  forty-five  -^  dollars,  this  November  25, 
1867  ;  "  which  was  signed,  "  C.  H.  Redding."  The  plaintiff 
sued  as  the  assignee  of  said  A.  Lane,  and  averred  that  the  note 
was  his  property,  and  was  "  traded  to  him  "  before  maturity. 
The  defendant  pleaded  the  general  issue,  and  set-off ;  and  issue 
was  joined  on  these  pleas.  On  the  trial,  as  the  bill  of  excep- 
tions shows,  the  plaintiff  proved  that  the  note  sued  on  "  was 
traded  to  him  by  said  A.  Lane,  the  payee,  for  valuable  consid- 
eration, within  one  week,  or  less,  after  the  25th  day  of  Novem- 
ber, 1867  ;  and  that  he  received  said  note  without  any  notice 
of  any  set-off  against  it,  or  any  agreement  between  said  Lane 
and  defendant  in  reference  to  it."  The  defendant  testified,  as 
a  witness  in  his  own  behalf,  "  that  said  note  was  given  with 
the  understanding  and  agreement,  by  parol,  that  it  should  be 
credited  on  a  note  then  belonging  to  him,  which  was  in  the  fol- 
lowing words :  '  $1,953.80.  Steam  Mill,  Ala.,  December  25, 
1866.  Twelve  months  after  date,  I  promise  to  pay  to  the  order 
of  C.  H.  Redding,  or  bearer,  the  sum  of  nineteen  hundred  and 
fifty-three  Ts^  dollars,  value  received  ; '  which  was  signed,  '  A. 
Lane,'  "  and  which  was  read  in  evidence.  He  further  testified,, 
that  the  plaintiff  informed  him  that  he  had  purchased  the  note 
sued  on,  which  is  called  in  the  transcript  "  the  blue  note,"  "  a 
short  time  after  the  25th  November,  1867 ;  "  and  that  he,  in 
reply,  notified  plaintiff  that  he  claimed  the  other,  which  is 
called  in  the  transcript  "  the  white  note,"  as  a  set-off.  There 
was  other  evidence  in  the  case,  which,  under  the  opinion  of  this 
court,  it  is  not  necessary  to  notice. 

The  court  charged  the  jury,  on  the  written  request  of  the 
defendant,  as  follows :  "  1.  If  the  jury  believe,  from  the  evi- 
dence, that  the  note  sued  on  was  given  by  defendant  to  Lane, 
with  the  understanding,  or  contract,  that  it  was  to  be  credited 
on  the  note  for  $1,953.80  then  in  the  defendant's  hands,  due  to 
defendant,  and  made  by  Lane,  then  they  must  find  for  the  de- 
fendant, if  the  proof  shows  that  it  was  not  credited  by  the 
fault  of  Lane. 

"  2.  If  the  jury  believe,  from  the  evidence,  that  Lane  owed 
Redding,  at  the  time  the  note  sued  on  was  given,  a  note  for  a 
larger  amount,  which  has  ever  since  belonged  to  Redding,  and 
is  still  unpaid  ;  and  that  he  did  not  know  of  or  consent  to  the 
transfer  of  the  note  to  plaintiff  before  said  transfer  was  made, 
then  they  must  find  for  the  defendant." 

The  plaintiff  excepted  to  these  charges,  and  he  now  assigns 

vol.  n.  29 
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them  as  error,  together  with  the  refusal  of  other  charges  asked 
by  him. 

John  A.  Foster,  with  Wood  &  Roquemore,  for  appellant. 

PETERS,  C.  J.  —  The  only  question  in  this  case  arises  on 
the  plea  of  set-off.  The  plaintiff  sued  as  the  assignee  of  Lane, 
and  the  defendant  claimed  as  a  set-off  a  note  for  a  larger 
amount,  which  Lane  owed  him  at  the  time  the  note  sued  on 
was  given,  and  at  the  time  it  was  assigned  to  the  plaintiff. 
Under  the  charge  of  the  court,  the  set-off  was  allowed ;  and 
this  ruling  is  assigned  as  error.  The  ruling  of  the  court  was 
certainly  correct.  Our  statute  is  a  direct  authority  to  that  ef- 
fect. It  is  in  these  words  :  "  All  contracts  and  writings,  except 
bills  of  exchange,  and  promissory  notes  payable  in  money  at  a 
bank  or  private  banking  house,  and  paper  issued  to  circulate  as 
money,  are  subject  to  all  payments,  sets-off,  and  discounts,  had 
or  possessed  against  the  same  previous  to  notice  of  the  assign- 
ment or  transfer."  Rev.  Code,  §  1839.  This  puts  the  as- 
signee in  the  place  of  the  assignor,  just  as  if  the  suit  had  been 
brought  by  the  latter  against  the  maker.  There  can  be  no 
doubt  that,  in  an  action  between  Redding  and  Lane,  these  notes 
would  be  mutual  debts,  both  being  due  at  the  time  of  suit 
brought.  Such  debts  may  be  set  off  against  each  other,  under 
the  statute.  Rev.  Code,  §  2642.  This  set-off,  by  virtue  of  the 
statute  above  quoted,  clings  to  the  demand  in  the  hands  of  the 
assignee.  Such  was  the  effect  of  the  charges  of  the  court. 
This  was  correct. 

The  judgment  is,  therefore,  affirmed,  with  costs. 


Alexander  v.  Rea. 

Bill  in  Equity  for  Reformation  and  Foreclosure  of  Mortgage. 

1.  Reformation  and  foreclosure  of  mortgage.  —  A  mortgagee  may  come  into  equity, 
to  have  his  mortgage  reformed,  by  the  correction  of  a  mistake  in  the  description 
of  the  lands  conveyed,  and  to  have  it  foreclosed  after  the  law-day  has  passed ;  and 
when  the  jurisdiction  of  the  court  has  attached  for  that  purpose,  it  will  go  on  and 
settle  all  questions  in  litigation  between  the  parties,  growing  out  of  those  matters. 

2.  Multifariousness.  —  A  bill  filed  by  a  mortgagee,  asking  the  correction  of  a 
mistake  in  the  description  of  the  lands  conveyed,  and  a  foreclosure  of  his  mortgage, 
is  not  multifarious,  because  it  also  seeks  to  have  another  mortgage,  executed  by 
the  mortgagor  on  the  same  day  with  the  first,  and  conveying  the  same  lands,  to- 
gether with  other  property,  declared  a  general  assignment,  and  held  to  enure  to 
the  benefit  of  all  the  creditors  equally,  who  are  not  shown  to  be  any  other  persons 
than  the  two  mortgagees. 

3.  Assignments  of  error ;  sufficiency  of.  —  An  assignment  of  error  in  these  words, 
"  The  court  erred  in  the  decree  rendered,"  or,  "  In  decreeing  relief  to  the  com- 
plainant," is  not  sufficiently  specific  and  definite. 
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Appeal  from  the  Chancery  Court  of  Macon. 
Heard  before  the  Hon.  B.  B.  McCraw. 

Graham  &  Abercrombie,  for  appellant. 

George  W.  Gunn,  contra. 

PETERS,  C.  J.  —  This  is  a  suit  in  chancery  to  reform  a 
mortgage,  by  correcting  a  mistake  in  the  description  of  the 
lands  intended  to  be  conveyed  ;  for  the  foreclosure  of  the  mort- 
gage ;  and  also  to  have  a  second  mortgage  on  the  same  lands 
and  other  property  of  the  mortgagor,  executed  on  the  same  day, 
declared  a  general  assignment  for  the  benefit  of  all  the  cred- 
itors of  the  mortgagor.  There  is  a  demurrer  to  the  bill  for 
want  of  equity,  and  also  for  multifariousness.  The  demurrer 
was  overruled,  and  there  was  a  decree  for  the  complainant  in 
the  court  below.  The  defendants  appeal  to  this  court,  and 
assign  the  action  of  the  court  below  on  the  demurrer  and  final 
decree  for  error. 

1.  The  demurrer  was  not  well  taken,  on  either  ground  of 
objection  specified  in  the  plea.  The  evidence  very  clearly 
shows,  that  there  was  a  mistake  in  the  description  of  the  land 
intended  to  be  conveyed  by  the  mortgage  to  Rea,  and  also 
that  the  law-day  of  the  mortgage  had  passed  before  the  bill 
was  filed.  These  are  both  grounds,  which  justify  the  assump- 
tion of  jurisdiction  by  a  court  of  chancery.  Whitehead  v. 
Brown,  18  Ala.  682 ;  1  Story's  Eq.  §§  110  et  seq. ;  Ala.  Life 
Ins.  £  Trust  Co.  v.  Pettway,  24  Ala.  544;  21  Ala.  573;  2 
Story's  Eq.  §§  1025  et  seq.  And  when  once  jurisdiction  at- 
taches, the  cause  will  be  retained,  until  all  questions  of  litiga- 
tion, growing  out  of  the  matters  brought  before  the  court  by 
the  bill,  are  settled.  Stow  v.  Bozeman,  29  Ala.  397 ;  Scruggs 
v.  Driver,  31  Ala.  274. 

2.  The  bill  shows,  that  the  lands  which  were  mortgaged  to 
Rea  were  also  mortgaged  to  Alexander,  and  that  all  the  prop- 
erty owned  by  Williams,  the  mortgagor,  besides  the  land,  was 
also  included  in  Alexander's  mortgage  ;  and  that .  this  made  it 
a  general  assignment,  which  enured  to  the  benefit  of  all  the 
creditors  of  Williams,  the  grantor  ;  and  that  Rea  was  one  of 
such  creditors.  This  being  admitted,  as  it  is  by  the  demurrer, 
Alexander,  being  the  only  other  creditor  besides  Rea,  would 
be  liable  to  account  for  all  the  assets  above  the  lands  men- 
tioned in  the  mortgage,  and  to  distribute  the  same  among  the 
general  creditors.  Warren  v.  Lee  Sf  Larkins,  32  Ala.  440 ; 
Longmire  v.  Gtoode  $  Ulrick,  38  Ala.  577  ;  Rev.  Code,  §  1867. 
The  bill  does  not  show  that  there  were  more  than  two  cred- 
itors of  Williams,  Rea  and  Alexander.     Each  of  these  had 
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a  mortgage  of  the  same  date,  upon  the  same  lands ;  but  the 
mortgage  to  Alexander  was  a  general  assignment.  Rea  as 
complainant,  and  Williams  and  Alexander  as  defendants,  were 
the  only  parties  to  the  suit.  In  such  a  case,  Alexander  was  a 
proper  party  to  the  bill.  He  was  interested  in  the  subject- 
matter  of  the  suit.  Mitf.  Ch.  PI.  pp.  163, 164,  marg.  All  the 
matters  of  the  bill  are  legitimately  connected,  and  all  the  par- 
ties defendant  are  interested  in  their  determination.  Such  a 
bill  is  not  multifarious.  To  constitute  multifariousness,  the 
bill  must  set  forth  several  distinct  matters,  perfectly  uncon- 
nected. This  is  not  the  case  here.  5  Ala.  397  ;  9  Ala.  351 ; 
2  Ala.  573 ;  47  Ala.  273 ;  15  Ala.  472  ;  Mitf.  Ch.  PI.  pp.  181, 
182,  marg.- 

3.  No  specific  objection  has  been  pointed  out  to  the  decree 
from  which  this  appeal  is  taken,  by  the  learned  counsel  for  ap- 
pellants, except  those  above  considered,  which  arose  on  the  de- 
murrer. The  general  assignments,  marked  3  and  4,  are  not 
stated  with  that  precision  required  by  the  rule  of  practice  in 
such  a  case  as  this.  The  one  is  thus  stated  :  "3.  The  chan- 
cellor erred  in  the  decree  rendered."  And  the  other  is  equally 
indefinite :  M  4.  In  decreeing  relief  to  the  complainant,  Rea." 
Most  obviously,  Rea  was  entitled  to  have  the  mistake  in  his 
mortgage  corrected,  upon  the  allegations  of  his  bill,  and  the 
proofs  adduced  in  its  support.  He  was  also  entitled  to  a 
decree  of  foreclosure.  He  was,  then,  entitled  to  relief  to  this 
extent.  And  as  it  is  not  shown,  or  pretended,  by  Alexander 
in  his  answer,  that  his  mortgage  was  prior  to  that  given  to 
Rea,  and  that  it  was  not  a  mortgage  of  all  the  property,  real 
and  personal,  which  Williams,  the  debtor,  owned  at  the  date  of 
its  execution,  the  chancellor  did  not  err  in  treating  the  allega- 
tions, which  were  not  denied  on  these  points  of  the  pleadings, 
as  true.  Kirhman  v.  Vanlier,  7  Ala.  217 ;  8  Ala.  772 ;  23 
Ala.  762 ;  1  Port.  257.  With  this  view  of  the  facts  and  the 
law  of  this  case,  there  is  no  error  in  the  decree  of  the  court 
below.     It  must,  therefore,  be  affirmed. 

The  judgment  of  the  court  below  is  affirmed,  at  said  Lewis 
Alexander's  costs. 


Stoddard  v.  Kelly's  Administrator. 

Action  on  Promissory  Note,  by  Payee  against  Maker. 

1.  Warranty  of  soundness  by  administrator,  on  sale  of  personal  properly.  —  In  an 
action  by  an  administrator,  on  a  promissory  note  given  for  the  price  of  mules  sold 
by  him,  a  plea  averring  that  he  represented  the  mules  to  be  sound,  when  in  fact 
they  were  unsound,  is  fully  met  and  answered  by  a  replication,  that  he  sold  the 
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property  in  his  representative  character,  and  made  no  representations  of  sound- 
ness. 

2.  Weight  of  positive  and  negative  testimony.  —  A  charge  asked,  in  these  words  : 
"  When  testimony  is  of  a  positive  character,  it  cannot  be  overturned  by  mere 
negative  testimony,"  is  properly  refused. 

Appeal  from  the  Circuit  Court  of  Wilcox. 
Tried  before  the  Hon.  P.  O.  Harper. 

S.  J.  Cumming,  for  appellants. 

Cochran  &  Dawson,  contra. 

B.  F.  SAFFOLD,  J.  —  The  appellee,  as  administrator  of 
the  estate  of  John  Kelly,  deceased,  sued  the  appellants,  on  a 
promissory  note  made  by  them,  payable  to  him.  The  defend- 
ants pleaded  —  1st,  non  assumpsit ;  2d,  failure  of  considera- 
tion ;  3d,  set-off ;  4th  and  5th,  two  special  pleas,  in  substance, 
that  the  note  was  given  on  the  purchase  of  mules,  &c.  which 
the  plaintiff  represented  to  be  sound,  whereas  some  of  them 
were  unsound.  To  these  last  special  pleas  the  plaintiff  re- 
plied, that  he  had  sold  the  property  in  his  representative 
capacity,  and  had  made  no  representations  of  soundness.  A 
demurrer  to  this  replication  was  overruled. 

The  evidence  in  respect  to  whether  representations  of  the 
soundness  of  the  animals  had  been  made  or  not  was  conflict- 
ing. The  plaintiff  testified,  that  he  was  but  little  acquainted 
with  the  property,  and  had  not  made  any  representations  of 
soundness.  Other  witnesses  said  they  were  present  at  the 
sale,  and  no  representations  were  made  ;  that  if  any* had  been, 
they  would  have  heard  them.  The  court  refused  to  give  a 
charge  asked  by  the  defendants,  "  When  testimony  is  of  a  posi- 
tive character,  it  cannot  be  overturned  by  mere  negative  testi- 
mony." 

1 .  The  demurrer  was  properly  overruled.  If  the  plaintiff 
sold  the  property  as  administrator,  and  made  no  representa- 
tions Of  its  soundness,  he  was  not  responsible  for  any  unsound- 
ness, as  he  might  have  been,  if  he  had  sold  them  in  his  indi- 
vidual capacity.     The  replication  is  a  full  answer  to  the  pleas. 

2.  The  charge  of  the  defendant,  which  was  refused,  would 
forbid  the  plaintiff  from  proving  he  had  not  made  the  repre- 
sentations attributed  to  him,  if  any  one  could  be  found  to 
swear  that  he  had  made  them.  There  is  a  rule,  that  the  posi- 
tive testimony  of  one  credible  witness  to  a  fact  is  entitled  to 
more  weight  than  that  of  several  others  who  testify  negatively, 
or,  at  most,  to  collateral  circumstances  merely  persuasive  in 
their  character ;  but  it  falls  far  short  of  the  one  claimed  in  the 
charge.  Kennedy  v.  Kennedy,  2  Ala.  571 ;  Todd  v.  Hardie, 
5  Ala.  698.  The  judgment  is  affirmed. 
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Cowles  v.  The  State. 

Indictment  for  Fraudulent  Exhibition  of  False  Cotton  Sample. 

1.  Sufficiency  of  indictment.  —  An  indictment  (under  Rev.  Code,  §  3731)  which 
alleges  that  the  defendant  "  fraudulently  exhibited  a  false  sample  of  cotton,  by 
means  whereof  one  W.  G.  was  injured,"  is  sufficient. 

2.  Proof  of  injury,  or  damage.  —  To  prove  injury  to  the  purchaser  by  the  fraudu- 
lent exhibition  of  a  false  cotton  sample,  the  difference  in  value  between  the  cotton 
as  delivered  and  that  represented  by  the  sample,  at  the  time  and  place  of  sale, 
must  be  shown  ;  if  the  purchaser  shipped  the  cotton  to  Mobile,  and  there  sold  it 
at  a  small  advance  on  the  price  paid  by  him,  the  prosecution  cannot  be  allowed, 
for  the  purpose  of  showing  injury  or  damage  to  him,  to  prove  that  the  cost  of 
transportation  to  Mobile  was  greater  than  this  difference  in  price. 

3.  When  witness  may  testify  from  written  memoranda,  without  personal  recollection. 
—  A  witness  who,  in  the  course  of  his  duty  or  employment,  made  an  entry  of  a 
transaction  at  the  time  it  occurred,  may  testify  in  reference  to  it  from  his  entry, 
although  he  has  no  personal  recollection  of  the  matter. 

From  the  Circuit  Court  of  Butler. 

Tried  before  the  Hon.  P.  O.  Harper. 

The  indictment  in  this  case  charged,  that  the  defendant, 
Aaron  D.  Cowles,  "  fraudulently  exhibited  a  false  sample  of 
cotton,  by  means  whereof  one  William  G.  Harrison  was  in- 
jured." After  conviction,  the  defendant  moved  in  arrest  of 
judgment,  on  account  of  the  insufficiency  of  the  indictment  in 
the  following  particulars :  "  1st,  that  it  does  not  describe  with 
sufficient  certainty  and  precision  the  ingredients  which  consti- 
tute the  offence  ;  2d,  that  it  does  not  state  in  what  respect,  or 
in  what  way,  the  sample  was  false  ;  3d,  that  it  does  not  state 
to  whom  the  sample  was  exhibited,  nor  that  it  was  exhibited 
to  any  person  whatever ;  4th,  that  it  does  not  state  how,  or  in 
what  way,  William  G.  Harrison  was  injured  by  the  exhibition 
of  the  false  sample ;  and,  5th,  that  it  is  too  vague,  general, 
and  indefinite  in  its  terms,  for  any  valid  judgment  to  be  pro- 
nounced thereon."  The  court  overruled  the  motion  in  arrest, 
and   rendered  judgment  for  the  fine  (850)  imposed  by  the 

"  On  the  trial,"  as  the  bill  of  exceptions  states,  "  the  evi- 
dence showed  that,  in  the  fall  of  1871,  said  W.  G.  Harrison 
bought  seven  bales  of  cotton  from  the  defendant,  by  the  sam- 
ples exhibited,  which  were  alleged  to  have  been  false  and 
fraudulently  exhibited  by  him  to  said  Harrison,  and  shipped 
said  cotton  to  Mobile,  as  he  had  shipped  other  cotton  purchased 
by  him  that  season ;  and  the  State  contended,  that  said  Har- 
rison had  been  injured  thereby.  The  purchaser  in  Mobile 
bought  said  cotton,  with  full  knowledge  of  its  true  condition, 
as  bad  cotton,  at  18.5  cents  per  pound,  which  was  more  than 
said  Harrison  gave  for  it,  he  having  given  defendant  18.35 
cents  for  it.     The  State  asked  one  Hudson,  a  commission-mer- 
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chant  from  Mobile,  who  was  on  the  stand  as  a  witness,  what 
was  the  cost  at  that  time,  to  wit,  in  the  fall  of  1871,  of  ship- 
ping cotton  from  Greenville  to  Mobile,  and  selling  it  in  that 
city.  To  this  question  the  defendant  objected.  The  prose- 
cuting attorney  then  stated,  that  his  object  in  asking  the  ques- 
tion was,  to  show  that  said  Harrison  was  damaged  by  his  pur- 
chase of  said  cotton  from  defendant,  and  to  rebut  the  idea 
that,  because  he  had  sold  it  in  Mobile  for  more  than  he  had 
given  for  it  in  Greenville,  he  was  not  injured.  The  court 
overruled  the  objection,  and  allowed  the  question  to  be  asked  ; 
and  the  witness  answered,  that  the  expense  at  that  time  was 
about  one  and  a  half  cents  per  pound.  The  defendant  ob- 
jected to  this  answer,  and  moved  to  exclude  it  from  the  jury  ; 
but  the  court  overruled  his  objection,  and  he  excepted." 

"  In  the  further  progress  of  the  trial,  it  became  material  to 
ascertain  the  dates  of  the  shipment  of  said  cotton  to  Mobile. 
The  State  introduced  one  Wilson  as  a  witness,  who  was  the 
agent  of  the  Mobile  and  Montgomery  Railroad  at  Greenville, 
and  who  testified,  that  he  had  no  recollection  whatever  of 
having  shipped  said  cotton,  or  when  it  was  shipped,  but  that 
his  books  showed  the  dates.  He  was  then  asked,  if  he  had 
made  the  entries  himself ;  and  replied,  that  he  had  made 
them,  and  that  they  were  in  his  handwriting,  and  were  made 
at  the  date  of  the  shipment,  and  that  he  could  not  have  made 
them  unless  the  cotton  was  in  fact  shipped  as  therein  stated ; 
but  he  repeated,  that  he  had  no  recollection  whatever  of  hav- 
ing made  said  shipments."  The  court  allowed  the  witness 
to  state,  against  the  defendant's  objection,  "  that  from  the 
entries  in  his  books,  which  he  had  in  court,  said  cotton  was 
shipped  on  the  11th  October,  1871 ; "  and  to  the  admission  of 
this  evidence  the  defendant  reserved  an  exception.  The  bill 
of  exceptions  further  states,  in  this  connection,  that  "  said 
entries  themselves  were  not  offered  in  evidence,  nor  were  they 
introduced  in  evidence,  further  or  otherwise  than  that  they 
were  read  by  the  witness  from  his  books,  and  stated  to  the 
jury." 

The  rulings  of  the  court  on  the  evidence,  and  the  overrul- 
ing of  the  motion  in  arrest  of  judgment,  are  now  assigned  as 
error. 

Judge  &  Holtzclaw,  for  the  prisoner. 

Ben.  Gardner,  Attorney  General,  with  Herbert  &  Bu- 
ell,  for  the  State. 

B.  F.  SAFFOLD,  J.  —  The  statute  under  which  the  in- 
dictment was  found  declares,  that  "  Any  person,  who  fraudu- 
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lently  exhibits  any  false  sample  of  any  cotton,  or  of  any  other 
article  or  commodity,  by  means  whereof  any  person  is  injured, 
must,  on  conviction,  be  fined  not  less  than  fifty  dollars,  and 
may  also  be  imprisoned  in  the  county  jail,  or  sentenced  to  hard 
labor  for  the  county,  for  not  more  than  six  months."  The 
exhibition  of  a  false  sample  of  cotton  is  not  made  an  offence ; 
nor  is  such  fraudulent  exhibition  so  made,  unless  somebody  is 
injured  thereby.  But  the  gist  of  the  offence  declared  is  the 
fraudulent  exhibition.  The  statute  does  not  confine  it  to  the 
person  intended  to  be  injured  by  the  offender,  but  embraces 
any  one  else  whom  his  conduct  may  entrap.  The  indictment 
is  sufficient. 

2.  The  evidence  in  respect  to  the  cost  of  sending  cotton  to 
Mobile,  was  irrelevant.  The  legal  standard  for  ascertaining 
and  measuring  the  damage,  is  the  difference  in  value  between 
the  cotton  as  delivered  and  the  quality  as  represented  by  the 
sample,  at  the  place  and  date  of  sale.  The  sending  of  the 
cotton  to  Mobile,  was  a  matter  with  which  the  accused  had 
nothing  to  do.  It  was  not  a  necessary  or  reasonable  result  of 
his  fraud. 

3.  The  testimony  of  Wilson,  in  respect  to  the  date  of  ship- 
ment to  Mobile,  was  properly  admitted,  under  the  authority  of 
Wright  v.  Boiling,  27  Ala.  259. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Johnson  v.  The  State. 

Indictment  for  Carnal  Knowledge  or  Abuse  of  Female  Child. 

1.  Verdict  of  guilty ,  under  indictment  charging  disjunctive  offences.  —  Under  an 
indictment  charging,  in  the  same  count,  in  the  disjunctive,  that  the  defendant 
committed  one  or  the  other  of  two  offences,  or  different  grades  of  the  same 
offence,  —  e.  g.,  that  he  "  did  carnally  know,  or  abuse  in  the  attempt  to  carnally 
know,"  a  female  child  under  ten  years  of  age  (Rev.  Code,  §  3663),  — a  verdict  of 
"guilty"  is  sufficient,  and  not  ground  of  error,  or  of  motion  in  arrest  of  judgment. 

2.  Dying  declarations  —  Under  an  indictment  for  the  carnal  knowledge  or  abuse 
of  a  female  child  under  ten  years  of  age  (Rev.  Code,  §  3663),  the  dying  declara- 
tions of  the  child  upon  whom  the  offence  was  committed,  identifying  the  prisoner 
as  the  perpetrator,  are  not  competent  evidence. 

From  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  Jno.  D.  Cunningham. 

The  indictment  in  this  case  contained  but  a  singe  count, 
charging  that  the  defendant,  Jerry  Johnson,  "  did  carnally 
know,  or  abuse  in  the  attempt  to  carnally  know,  Frances  Rick- 
ett,  a  female  under  the  age  of  ten  years."  The  defendant, 
when  arraigned,  pleaded  not  guilty  ;  and  he  was  tried  on  issue 
joined  on  that  plea.     On  the  trial,  as  the  bill  of  exceptions 
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states,  "  the  court  admitted,  against  the  defendant's  objection, 
evidence  of  the  dying  declarations  of  the  child  upon  whom  the 
outrage  was  committed,  as  to  who  committed  it,  to  go  to  the 
jury,  —  not  for  the  purpose  of  showing  complaint  made,  but  to 
be  considered  by  the  jury  as  competent  evidence  to  fix  guilt  on 
the  defendant,  along  with  the  other  evidence  of  the  case,  if  the 
jury  believed  such  declarations  were  made.  The  proper  pred- 
icate was  laid  for  the  introduction  of  the  dying  declarations,  if 
they  were  competent  evidence  under  the  issues  in  the  cause, 
and  they  were  to  this  effect :  '  Ma,  I  'm  going  to  die,  and  Jerry 
Johnson  done  me  so,'  the  child  pointing  at  the  time*  to  her  in- 
jured parts.  The  defendant  moved  to  exclude  said  dying  dec- 
larations from  the  jury,  on  the  ground  that  they  were  illegal 
and  incompetent  evidence,  and  not  admissible  under  the  issues 
in  the  case ;  which  motion  the  court  overruled,  and  the  defend- 
ant duly  excepted.  This  was  all  the  evidence  in  any  way 
affecting  or  material  to  the  ruling  of  the  court  upon  the  admis- 
sibility of  said  declarations." 

The  verdict  of  the  jury  was,  "  We,  the  jury,  find  the  defend- 
ant guilty,  to  be  punished  by  imprisonment  in  the  penitentiary 
for  life."  The  defendant  moved  in  arrest  of  judgment,  —  "  1st, 
because  the  indictment  charges  two  offences,  and  the  verdict  is 
of  guilty  merely,  without  ascertaining  of  what ;  2d,  because  it 
is  impossible  to  tell  of  what  offence  the  defendant  was  con- 
victed, or  whether  the  finding  is  supported  by  the  evidence." 
The  court  overruled  the  motion  in  arrest  of  judgment,  and  sen- 
tenced the  defendant  to  confinement  in  the  penitentiary  for  life. 

The  admission  of  the  dying  declarations  of  the  child,  and  the 
overruling  of  the  motion  in  arrest  of  judgment,  are  now  assigned 
as  error. 

Thos.  G.  Jones,  for  the  prisoner.  —  1.  The  judgment  must 
be  reversed,  on  account  of  the  erroneous  admission  of  the  child's 
dying  declarations.  Such  declarations  are  only  admissible, 
where  the  death  of  the  deceased  is  the  subject  of  the  charge, 
and  the  circumstances  of  the  death  are  the  subject  of  the  dying 
declarations.  2  Phil.  Ev.  (ed.  1839)  610,  and  cases  Jiere 
cited  ;  Johnson  v.  The  State,  47  Ala.  9. 

2.  The  verdict  of  the  jury  was  equivalent  to  "guilty  as 
charged  in  the  indictment."  But  the  indictment  did  not  charge 
definitely  any  specific  offence  ;  it  only  charged,  disjunctively, 
that  the  defendant  was  guilty  of  one  or  the  other  of  two  distinct 
offences.  The  indictment  would  be  bad,  but  for  statutory  pro- 
visions authorizing  such  disjunctive  averments.  Suppose  the 
verdict  had  followed  the  words  of  the  indictment,  and  found 
that  the  defendant  "  did  carnally  know,  or  abuse  in  the  attempt 
to  carnally  know,"  &c. ;  what  judgment  could  have  been  ren- 
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dered  on  it  ?  How  can  the  court  say  of  which  offence  the  jury 
pronounced  the  defendant  guilty  ?  The  case  is  entirely  unlike 
those  in  which  a  general  verdict  of  guilty,  under  an  indictment 
containing  good  and  bad  counts,  has  been  sustained ;  though 
the  judgment  of  conviction  in  the  case  of  Regina  v.  O'Connell 
was  reversed,  because  it  might  have  been  founded  on  the 
bad  counts.  11  Cla.  &  Fin.  153,  cited  in  Wharton's  Crim- 
inal Law,  vol.  3,  p.  487,  §  3047.  And  it  is  equally  unlike 
those  cases  in  which  the  same  offence  is  charged,  in  several 
counts,  to  have  been  committed  by  different  means.  The  in- 
dictment was  unobjectionable,  and  it  was  so  framed  that  the 
defendant  could  not  have  asked  that  the  prosecution  be  com- 
pelled to  elect  for  which  of  the  two  designated  offences  it  would 
proceed.  At  every  stage  of  the  trial,  the  evidence  was  neces- 
sarily applicable  to  either  offence  charged,  since  one  was  but 
the  successful  accomplishment  of  the  other.  To  sustain  a  judg- 
ment of  conviction,  on  such  an  uncertain  verdict,  would  violate 
the  fundamental  principles  of  law,  and  deprive  the  defendant 
of  his  constitutional  right  to  a  trial  by  "  due  process  of  law," 
which  includes  an  observance  of  all  the  safeguards  established 
by  law  for  the  ascertainment  of  guilt  and  the  protection  of  inno- 
cence. 

3.  The  doctrine  of  error  without  injury  cannot  be  applied 
in  such  a  case.     Flanagan  v.  The  State,  19  Ala.  550. 

Ben.  Gardner,  Attorney  General,  for  the  State.  —  1.  The 
motion  in  arrest  was  properly  overruled.  The  defendant  was 
convicted  of  but  one  offence,  and  it  is  immaterial  which  one  of 
the  two  charged.     3  Wharton's  Amer.  Crim.  Law,  §  3048. 

2.  The  weight  of  authority,  it  is  admitted,  is  against  the 
admissibility  of  the  dying  declarations ;  though  such  declara- 
tions have  been  received  under  an  indictment  for  administering 
drugs  to  a  pregnant  woman,  with  intent  to  procure  abortion. 
1  Phil.  Ev.  282. 

BRICKELL,  J.  —  The  statute  (Rev.  Code,§  3663)  declares 
the  carnal  knowledge  of  a  female  under  the  age  of  ten  years,  or 
the  abuse  of  such  female  in  the  attempt  carnally  to  know  her, 
must,  at  the  discretion  of  the  jury,  be  punished  either  by  death, 
imprisonment  in  the  penitentiary  for  life,  or  hard  labor  for  the 
county  for  life.  The  form  of  indictment  prescribed  by  the 
Code  (and  which  in  this  case  has  been  pursued)  is,  "  A.  B. 
did  carnally  know,  or  abuse  in  the  attempt  to  carnally  know, 
C.  D.,  a  female  under  the  age  of  ten  years."  This  form  of  in- 
dictment the  Code  authorizes,  when  offences  are  of  the  same 
character,  and  subject  to  the  same  punishment.  Rev.  Code, 
§  4125.     It  was  permissible,  at  common  law,  to  charge  such 


OF  ALABAMA.  459 

[Ex  parte  Clements.] 

offences  in  different  counts,  to  meet  the  evidence  when  fully 
disclosed  on  the  final  trial.  No  right  of  the  accused  is  invaded, 
in  permitting  them  to  be  charged  in  the  alternative,  in  the 
same  count,  instead  of  several  counts  charging  each  alternative. 
Bur  dine  v.  State,  25  Ala.  60  ;  Sherrod  v.  State,  lb.  78.  Under 
such  an  indictment,  the  defendant  may  be  convicted  on  proof  of 
either  grade  or  form  of  the  offence.  McElhaney  v.  State,  24 
Ala.  71  ;  Mooney  v.  State,  8  Ala.  328  ;  Cheek  v.  State,  38  Ala. 
227.  And  a  general  verdict  of  guilty,  on  such  an  indictment, 
is  not  ground  of  error,  or  motion  in  arrest  of  judgment.  Caw- 
ley  v.  State,  37  Ala.  152.  It  is  not  ground  of  error,  or  motion 
in  arrest  of  judgment  J  because  it  protects  the  defendant  from 
any  future  prosecution  for  either  grade  or  form  of  the  offence, 
and  the  sentence  pronounced  cannot  impose  any  greater  pun- 
ishment, than  would  have  followed  a  specific  finding  of  guilt  of 
one  form  or  grade  of  the  offence,  and  acquittal  as  to  the  other. 
In  this  particular  case,  if  the  jury  had  returned  a  verdict  of 
guilty  of  one  of  the  grades  of  the  offence,  and  not  guilty  as  to 
the  other,  they  must  have  affixed  the  punishment,  not  other  or 
different  for  the  one  than  the  other  grade.  No  possible  injury 
can,  therefore,  result  to  the  accused  from  such  finding. 

2.  The  bill  of  exceptions  expressly  negatives  any  presump- 
tion that  the  dying  declarations  of  the  child,  on  whom  the 
injury  is  charged  to  have  been  committed,  were  offered  or  re- 
ceived as  part  of  the  res  gestae,  or  were  so  closely  connected 
with  the  wrong  as  to  be  considered  as  her  complaint  thereof. 
It  is  affirmed  they  were  offered  strictly  as  her  dying  declara- 
tions. In  so  admitting  them,  the  court  erred.  Dying  declara- 
tions, according  to  the  unbroken  current  of  modern  authorities, 
are  admissible  only  in  cases  of  homicide,  when  death,  with  the 
circumstances  attendant  on  it,  and  the  guilty  agent  in  produc- 
ing it,  is  the  subject  of  inquiry.     2  Phil.  Ev.  610,  note  455. 

For  this  error,  the  judgment  is  reversed,  and  the  cause  re- 
manded ;  but  the  prisoner  must  remain  in  custody,  until  dis- 
charged by  due  course  of  law. 


Ex  parte  Clements. 

Application  for  Mandamus  to   Circuit    Court,  to  procure  Discharge 
from  Custody  under  Criminal  Charge. 

1.  Unauthorized  discharge  of  jury  in  criminal  case.  —  The  unauthorized  discharge 
of  the  jury  in  a  criminal  case,  after  the  trial  has  been  begun,  amounts  to  an  acquit- 
tal, and  is  available  as  a  defence,  on  another  trial,  under  the  plea  of  former  ac- 
quittal. 

2.  When  mandamus  lies  in  criminal  case.  —  A  mandamus  will  not  be  awarded  in 
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a  criminal  case,  to  procure  the  petitioner's  discharge  from  custody  and  further 
prosecution  under  an  indictment,  when  the  facts  relied  on  are  available  as  a  defence 
under  the  plea  of  former  acquittal. 

Application  for  mandamus  to  the  Circuit  Court  of  Perry, 
Hon.  M.  J.  Saffold  presiding,  to  procure  the  petitioner's  dis- 
charge from  custody  and  further  prosecution  under  an  indict- 
ment, pending  in  said  court  against  him,  for  the  murder  of 
John  Keeton.  The  material  facts  are  stated  in  the  opinion  of 
the  court. 

W.  B.  Mod  A  well,  for  the  petitioner. 

L.  M.  &  J.  Walthall,  contra. 

PETERS,  C.  J.  —  This  is  an  application  for  mandamus,  to 
be  directed  to  the  honorable  judge  of  the  first  judicial  circuit, 
sitting  in  and  for  the  county  of  Perry,  to  compel  said  judge  to 
discharge  the  petitioner,  James  Clements,  from  further  prose- 
cution in  the  circuit  court  of  said  county  on  an  indictment 
pending  in  said  court,  for  a  charge  of  murder  of  John  Keeton. 
The  grounds  on  which  this  application  is  made  are  —  that  said 
Clements  was  put  on  his  trial  in  said  court,  on  said  charge  for 
murder,  and  after  some  evidence  in  support  of  the  accusation 
had  been  submitted  to  the  jury,  the  trial  was  suspended,  and 
the  jury  was  discharged,  without  a  sufficient  legal  reason  there- 
for, against  the  objection  of  the  accused  ;  that  this  amounted  to 
an  acquittal  of  the  accused,  and  entitled  him  to  be  discharged 
from  further  prosecution  on  the  charge  alleged  in  the  indict- 
ment. There  were,  also,  some  other  irregularities,  alleged  to 
have  been  committed  in  selecting  and  empanelling  the  jury 
thus  discharged ;  but  as  these  irregularities  are  not  such  as 
would  avail  anything  on  this  application,  they  will  not  be  fur- 
ther noticed.  On  the  failure  of  the  trial  in  said  circuit  court, 
and  a  continuance  of  the  cause  in  said  court,  the  petitioner 
moved  said  court  to  be  discharged  from  further  prosecution  for 
said  offence  ;  but  the  court  below  refused  said  motion,  and  held 
said  petitioner  for  trial  on  said  indictment. 

The  court  below  was  certainly  correct  in  this  refusal  to  dis- 
charge the  petitioner  from  further  prosecution  on  said  indict- 
ment. If  he  was  entitled  to  acquittal  in  the  court  below  on 
account  of  the  reasons  assigned  in  the  petition,  this  right  can 
be  exerted  by  plea  on  the  trial  in  the  court  below.  4  Bla. 
Com.  p.  336,  marg. ;  33  Ala.  389 ;  39  Ala.  229.  If  former 
acquittal  is  properly  pleaded,  and  proven,  it  is  a  valid  defence. 
44  Ala.  393,  and  cases  above  cited.  Then  the  petitioner  has  a 
sufficient  and  well  ascertained  remedy  at  law.  When  this  is 
the  case,  mandamus  will  not  be  allowed.  1  Brickell's  Dig.  p. 
240,  §§4,  7.  The  application  is  denied,  with  costs. 
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Murphy  &  Co.  v.  Caldwell. 

Garnishment  on  Judgment  ;   Contest  of  Garnishee's  Answer. 

1.  Admissibility  of  parol  evidence  to  affect  deed.  —  A  creditor,  proceeding  by 
garnishment  against  the  grantee  of  his  debtor,  and  contesting  the  answer  under 
an  issue  on  the  common  counts,  cannot  claim  the  benefit  of  a  verbal  promise  by 
the  garnishee,  exacted  from  him  by  the  debtor  as  a  condition  of  the  execution  of 
the  conveyance,  to  pay  said  creditor's  claim  in  full,  when  the  conveyance  recites, 
as  its  consideration,  the  garnishee's  promise  to  pay  all  the  creditors  of  the  grant- 
ors one  half  of  their  respective  debts. 

2.  General  assignment  for  benefit  of  creditors.  —  If  a  debtor  makes  an  absolute 
conveyance  of  all  his  property  to  one  of  his  creditors,  in  consideration  of  the 
grantee's  promise  to  pay  another  creditor  the  full  amount  of  his  debt,  and  to  pay 
all  the  other  creditors  one  half  of  their  respective  claims  (Rev.  Code,  §  1867),  the 
stipulation  for  the  benefit  of  the  creditor  who  was  to  be  paid  in  full  will  enure  to 
the  equal  benefit  of  all  the  others. 

Appeal  from  the  Circuit  Court  of  Butler. 
Tried  before  the  Hon.  P.  O.  Harper. 

Herbert  &  Btjell,  for  appellants. 

Judge  &  Holtzclaw,  contra. 

B.  F.  SAFFOLD,  J.  — The  appellee,  having  obtained  a 
judgment  against  J.  R.  Abrams,  sued  out  process  of  garnish- 
ment against  the  appellants,  and  brought  them  into  the  court 
as  garnishees.  They  answered  that,  besides  a  trivial  sum, 
they  were  not  indebted  to  the  defendant,  Abrams,  nor  had 
they  any  effects  of  his  in  their  possession,  or  under  their  con- 
trol, except  as  set  forth  in  certain  writings  referred  to.  The 
substance  and  legal  effect  of  the  writings  was,  an  absolute  con- 
veyance to  the  garnishees  of  all  the  real  and  personal  property 
and  choses  in  action  of  H.  S.  &  J.  R.  Abrams  as  partners,  and 
J.  R.  Abrams  as  surviving  partner  and  individually,  in  con- 
sideration of  their  paying  fifty  cents  on  the  dollar  to  the  cred- 
itors of  the  grantor  and  his  partnership,  in  full  satisfaction  of 
their  demands,  to  which  they  had  assented.  The  plaintiff  con- 
tested the  answer,  and  the  issue  made  up  was  in  the  form  of  a 
complaint,  containing  one  special  count  on  a  promise  to  pay 
Abrams  money,  founded  on  a  valuable  consideration,  one  on  a 
stated  account,  and  others  on  the  common  money  counts,  to 
which  the  general  issue  was  pleaded.  There  was  an  agree- 
ment of  the  counsel  to  admif  any  kind  of  plea,  demurrer,  or 
objection  available  on  the  facts  proved. 

The  point  of  the  controversy  is  —  Did  the  garnishees  make 
a  valid  verbal  promise  to  J.  R.  Abrams,  to  pay  the  plaintiff 
the  full  amount  of  his  debt,  to  induce  him  to  make  the  convey- 
ance for  the  benefit  of  his  creditors,  which  the  said  plaintiff 
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may  enforce  by  garnishment  ?  Parol  evidence  was  introduced, 
tending  to  prove  such  a  promise  in  fact.  But  it  was  objected 
to  as  incompetent,  1st,  because  the  promise,  being  to  pay  the 
debt  of  another,  was  not  in  writing,  expressing  the  considera- 
tion ;  and,  2d,  it  varied  the  consideration  expressed  in  the  con- 
veyance. 

A  peculiar  feature  of  this  case  is,  that  the  promise  upon 
which  the  plaintiff  (Caldwell)  relies,  to  recover  the  full 
amount  of  his  debt,  must  be  supported,  if  at  all,  by  the  deed 
of  composition,  which  expressly  recites,  that  all  of  the  creditors 
of  the  Abrams'  must  accept  fifty  cents  on  the  dollar,  in  full 
satisfaction  of  their  demands.  He  assents  to  its  provisions, 
and  concedes  its  validity,  in  claiming  it  as  the  consideration  of 
the  promise  of  Murphy  &  Co.  to  pay  him  all.  If  this  alleged 
obligation  of  the  garnishees  had  been  incorporated  into  the 
deed,  it  would  have  enured  to  the  benefit  of  all  the  creditors 
equally,  in  obedience  to  Rev.  Code,  §  1867.  Longmire  v. 
Groode  <f  Ulrick,  38  Ala.  577.  But,  existing  in  parol  only,  it 
cannot  be  proved,  ffart  v.  Freeman,  42  Ala.  567.  R.  C. 
§  2686.  The  plaintiff  claims  nothing,  except  through  the 
promise. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Note  by  Reporter.  —  The  foregoing  opinion  was  deliv- 
ered at  the  January  term,  1873;  and  on  a  subsequent  day  of 
that  term,  in  response  to  an  application  for  a  rehearing,  the 
following  opinion  was  delivered  :  — 

SAFFOLD,  J.  —  The  appellee  asks  a  rehearing,  on  the 
ground  that  the  court  fell  into  error  in  supposing  the  plaintiff 
relied  alone  on  the  promise  of  the  appellants  to  pay  his  demand 
in  full.  He  tendered  the  matters  of  contest  of  the  garnishee's 
answer,  in  the  form  of  a  complaint  in  assumpsit,  which  lies 
alone  on  promises  or  agreements,  express  or  implied. 

A  rehearing  is  denied. 


Smith  v.  Strobach. 

Mandamus  against  Auditor,  at  Suit  of  Sheriff". 

Discharge  of  persons  arrested  or  committed  for  misdemeanor,  on  their  own  recogni- 
zance, before  conviction.  —  Under  the  provisions  of  the  act  approved  December  17, 
1873  (Session  Acts  1873,  p.  56),  the  sheriff  has  no  power  to  discharge,  on  their  own 
recognizance,  persons  who  are  in  his  custody  under  commitment  by  a  magistrate ; 
only  the  committing  magistrate,  or  the  officer  who  makes  the  arrest,  has  that  au- 
thority. 
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Appeal  from  the  Circuit  Court  of  Montgomery. 
Tried  before  the  Hon.  James  Q.  Smith. 

Ben.  Gardner,  Attorney  General,  and  R.  M.  William- 
son, for  the  appellant. 

Stone  &  Clopton,  contra. 

BRICKELL,  J.  —  The  appellee,  as  the  sheriff  of  Montgom- 
ery county,  applied  by  petition  to  the  circuit  court  of  that 
county,  for  a  mandamus,  directed  to  the  appellant  as  auditor, 
commanding  him  to  draw  his  warrant  on  the  treasurer,  in  favor 
of  the  petitioner,  for  the  amount  of  an  account  claimed  by  him 
to  be  due  to  him  as  such  sheriff,  for  feeding  certain  prisoners  in 
his  custody,  charged  with  misdemeanors,  who  were  imprisoned 
in  the  county  jail  under  mittimus  from  committing  magistrates. 
The  auditor  appeared,  answered,  and  demurred  to  the  petition. 
The  court  overruled  the  demurrer,  and  rendered  judgment  for 
the  petitioner,  awarding  a  peremptory  mandamus  against  the 
auditor ;  and  from  that  judgment  this  appeal  is  taken. 

The  question  presented  by  the  record  is,  whether  it  was  not 
the  duty  of  the  sheriff  to  discharge  the  persons  so  imprisoned, 
after  the  passage  of  the  statute  of  December  17,  1873,  on  their 
own  recognizance  ;  and  not  having  done  so,  whether  he  is  en- 
titled to  compensation  for  feeding  them  after  that  time.  The 
provisions  of  that  statute,  so  far  as  they  are  material  to  this 
question,  are  in  these  words :  "  That  any  person  who  is  arrested, 
charged  with  a  misdemeanor,  and  is  held  to  answer  the  same, 
or  who  is  arrested  by  virtue  of  a  capias,  or  an  indictment  for  a 
misdemeanor,  shall  be  discharged  by  the  committing  magistrate, 
or  officer  making  the  arrest  under  a  capias,  on  his  own  recog- 
nizance, without  security."  Session  Acts  1873,  p.  56.  Under 
this  statute,  the  sheriff  has  no  power  to  discharge  a  person  not 
arrested  by  him  or  his  deputy,  under  a  capias,  or  writ  of  arrest. 
If  one  charged  with  a  misdemeanor  is  committed  to  his  custody, 
by  process  from  a  magistrate,  or  court  of  competent  authority, 
obedience  to  the  mandate  of  the  process  is  his  only  duty.  For 
the  victualling  of  such  person,  while  in  his  custody  under  such 
process,  he  is  entitled  to  compensation. 

This  seems  to  have  been  the  view  of  the  court  below,  and  its 
judgment  is  affirmed. 
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Ex  parte  State  Insurance  Company  of  Missouri. 

Application  for  Mandamus  to  State  Court,  in  Re-transfer  of  Cause  to 

Federal  Court. 

When  mandamus  will  not  lie,  in  matter  of  transfer  of  cause  from  state  to  federal 
court.  —  When  a  cause,  commenced  in  a  state  court,  and  transferred  to  a  federal 
court,  has  been  struck  from  the  docket  of  the  latter  court,  and  remitted  to  the 
court  in  which  it  was  begun,  this  court  will  not  interfere  by  mandamus,  or  other 
original  writ,  to  restrain  that  court  from  proceeding  with  the  cause,  until  the  de- 
fendant can  invoke  the  revisory  power  of  the  supreme  court  of  the  United  States 
to  compel  a  transfer  of  the  cause. 

Application  for  a  mandamus,  or  other  appropriate  original 
writ,  to  the  City  Court  of  Eufaula,  Hon.  E.  M.  Keils  presid- 
ing, on  the  facts  stated  in  the  opinion  of  the  court. 

Morgan  &  Lapsley  and  Bragg  &  Thorington,  for  the 
petitioner. 

PETERS,  C.  J.  — Briefly  stated,  the  grounds  of  this  appli- 
cation are  these,  that  is  to  say  :  On  the  3d  day  of  June,  in  the 
year  1872,  Mrs.  Mary  C.  Kolb,  as  plaintiff,  instituted  suit  by 
attachment  against  the  State  Insurance  Company  of  Missouri, 
as  defendant,  on  a  certain  policy  of  insurance  issued  by  said 
defendant,  for  the  sum  of  eight  thousand  dollars,  with  interest 
thereon.  This  attachment  was  made  returnable  into  said  city 
court,  to  be  held  on  the  second  Monday  in  June,  1872.  It  was 
levied  by  service  of  certain  summonses  in  garnishment,  which 
were  regularly  returned  into  said  city  court ;  and  said  cause 
was  then  continued  in  said  city  court  on  December  14,  1872. 
Several  of  the  garnishees  answered,  and  admitted  themselves 
indebted  to  the  defendant  in  considerable  sums.  An  applica- 
tion was  then  made  in  said  city  court,  at  the  December  term 
thereof,  1872,  to  transfer  said  cause  to  the  United  States  cir- 
cuit court,  sitting  for  the  fifth  judicial  circuit  and  southern 
district  of  Alabama.  This  application  was  granted  on  January 
11,  1873,  and  the  record  of  said  cause  was  filed  with  the  clerk 
of  said  United  States  circuit  court  on  February  3,  1873,  and 
entered  on  the  docket  of  said  court  last  named.  And  on  De- 
cember 24, 1873,  said  cause  was  stricken  from  the  docket  of  said 
circuit  court,  by  order  of  said  court,  and  the  action  and  judg- 
ment of  the  said  circuit  court  was  properly  certified  to  said  city 
court  of  Eufaula.  In  the  mean  time,  the  said  defendant  is  seek- 
ing in  good  faith  to  apply  to  the  supreme  court  of  the  United 
States  for  a  writ  of  mandamus,  or  other  proper  writ,  to  compel 
the  honorable  judge  of  said  circuit  court  to  reinstate  said  cause 
on  the  docket  of  said  circuit  court,  and  entertain  jurisdiction  of 
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the  same.  But,  while  this  application  to  the  supreme  court  of 
the  United  States  is  pending,  the  said  city  court  of  Eufaula  has 
resumed  jurisdiction  of  said  cause,  and  is  proceeding  to  try  the 
same.  And  this  application  is  to  restrain  said  city  court  from 
proceeding,  until  the  application  to  the  supreme  court  of  the 
United  States  is  determined. 

The  petition  to  this  court  does  not  show  that  there  is  any 
legal  impediment  which  forbids  the  city  court  of  Eufaula  to 
proceed  to  trial  in  said  cause.  Indeed,  without  such  impedi- 
ment, it  is  the  duty  of  that  court  to  try  said  cause  in  its  order 
on  the  trial  docket.  Rev.  Code,  p.  820,  Rule  1 ;  Acts  of  Ala- 
bama 1869-1870,  p.  105,  No.  126,  §  6.  For  proper  and  suffi- 
cient cause,  the  cases  pending  in  said  city  court  may  be  re- 
moved, by  change  of  venue,  to  the  circuit  court  of  Barbour 
county,  or  to  some  other  circuit  court,  under  the  same  rules  and 
regulations  that  now  or  may  hereafter  govern  change  of  venue 
in  the  circuit  court.  Acts,  supra,  p.  109,  §  15.  And  if  the 
judgment  of  said  city  court  should  happen  to  be  erroneous,  it 
may  be  corrected  by  appeal  to  this  court.  Acts,  supra,,  p.  107, 
§  8.  The  application  to  this  court  does  not  show  that  the  hon- 
orable and  learned  judge  of  the  city  court  of  Eufaula  fails  or 
refuses  to  discharge  any  of  his  legal  duties,  or  that  he  does 
transcend,  or  seeks  to  transcend,  the  jurisdiction  conferred  on 
him  by  law.  And  if  a  party  litigant  in  said  city  court  has  no 
sufficient  grounds  to  change  the  venue  of  his  case,  depending  in 
said  city  court,  or  does  not  seek  to  do  so,  this  court  cannot  pre- 
sume that  to  be  compelled  to  go  to  trial  in  the  city  court  of  Eu- 
faula, when  the  court  is  proceeding  according  to  law,  can  be  an 
irreparable  injury.  This  court  will  not  interfere  by  its  original 
jurisdiction  over  inferior  jurisdictions,  to  restrain  the  action  of 
such  jurisdictions,  unless  they  refuse  to  act  where  the  law  re- 
quires action,  or  attempt  to  exercise  a  jurisdiction  in  violation 
of  law,  which  will  result  in  irreparable  injury  to  the  party  com- 
plaining, and  there  is  no  other  adequate  remedy.  This  is  not 
such  a  case. 

The  application  is,  therefore,  denied  with  costs. 


Smith  v.  Jones. 

Mandamus  to  Auditor,  at  Suit  of  Supreme  Court  Reporter. 

"  Funding  act  "  of  December  19, 1873 ;  auditor's  duty,  under  15tk  section,  in  issuing 
warrants  on  treasury  payable  in  state  obligations.  —  Under  the  "Act  to  provide  for  the 
funding  of  the  domestic  debt  of  this  State,"  approved  December  19,  1873  (Session 
Acts  1873,  40-56),  the  15th  section  of  which  forbids  the  auditor  to  issue  any  war- 
rant on  the  treasurer,  after  the  1st  day  of  January,  1874,  unless  there  are  at  the 
time  funds  in  the  treasury  which  can  be  applied  to  its  payment ;  while  the  first 
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proviso  to  that  section  declares,  "  that  any  public  creditor  may,  if  he  elect,  receive 
payment  of  his  claim  on  the  warrant  of  the  auditor,  so  expressed,  in  the  obligations 
herein  authorized,  "  if  such  be  then  in  the  treasury,"  the  italicized  words  simply 
mean,  that  the  obligations  must  be  in  the  possession,  or  under  the  control  of  the 
proper  state  officers,  and  not  that  they  shall  have  been  issued  by  the  auditor,  and 
shall  have  come  back  into  the  treasury  in  payment  of  taxes ;  and  it  is  the  duty  of 
the  auditor,  on  the  demand  of  any  state  officer  who  elects  to  receive  payment  of  his 
salary  in  such  obligations,  to  draw  his  warrant  on  the  treasurer,  in  favor  of  such 
officer,  expressing  on  its  face  that  it  is  payable  in  such  obligations.  (Brickell, 
J.,  dissenting.) 

Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  Jno.  D.  Cunningham. 

This  was  an  application  by  petition,  by  Thomas  G.  Jones, 
the  official  reporter  of  the  decisions  of  this  court,  for  a  manda- 
mus to  Robert  T.  Smith,  the  auditor,  requiring  that  officer  to 
draw  his  warrant  on  the  treasurer,  in  favor  of  the  petitioner,  for 
the  amount  of  his  salary  as  such  reporter  for  the  month  of  Jan- 
uary, 1874,  expressing  on  its  face  that  it  was  payable  in  the  ob- 
ligations of  the  State  authorized  by  the  "  Funding  Act  "  of 
December  19,  1873.  The  petition  was  filed  on  the  4th  March, 
1874,  and  alleged,  that  the  petitioner's  claim  for  his  said  month's 
salary  was  presented  to  the  auditor  on  the  last  day  of  the 
month,  when  it  was  by  law  payable,  was  marked  by  him  as 
correct  and  allowed,  and  was  duly  filed  for  payment  in  the 
order  of  its  presentation  ;  that  on  the  3d  March,  1874,  when 
the  claim  was  regularly  payable  in  its  order,  the  petitioner 
asked  the  auditor  to  draw  his  warrant  on  the  treasury,  in  favor 
of  the  petitioner,  for  the  amount  of  the  claim,  payable  in  the 
obligations  of  the  State,  the  issue  of  which  was  authorized  and 
provided  for  by  the  act  approved  December  19,  1873,  entitled 
"An  act  to  provide  for  the  funding  of  the  domestic  debt  of  this 
State,"  and  which  had  been  issued,  and  placed  by  the  auditor 
in  the  treasury  ;  and  that  the  auditor  refused  to  do  so,  "  on  the 
sole  ground  that,  since  so  placing  said  obligations  in  the  treas- 
ury, he  had  become  doubtful  of  his  power  to  comply  with  any 
such  demand,  or  to  place  said  obligations  in  the  treasury  for 
any  such  purpose,  or  to  draw  any  warrant  on  the  treasurer  pay- 
able in  such  obligations." 

The  auditor  appeared,  admitted  all  the  facts  alleged  in  the 
petition,  waived  a  rule  nisi,  and  consented  that,  if  the  peti- 
tioner was  entitled  to  relief,  a  peremptory  mandamus  might 
issue  immediately ;  and  it  was  agreed,  by  consent  entered  of 
record,  that  either  party  might  take  an  appeal  to  the  present 
term  of  this  court.  The  court  held  the  petitioner  entitled  to 
relief,  and  rendered  judgment  accordingly ;  and  its  judgment 
is  now  assigned  as  error. 

The  case  involves  the  construction  of  the  15th  section  of  the 
said  act,  which  is  in  these  words  :  "  Sec.  15.  Be  it  further  en- 
acted, That  from  and  after  the  first  day  of  January,  1874,  it  shall 
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be  the  duty  of  the  auditor  to  examine  and  pass  upon  all  claims 
presented  against  the  State,  and  directed  by  law  to  be  paid  out 
of  the  treasury,  and,  if  found  to  be  correct,  to  certify  to  their 
correctness,  by  marking  the  same  correct ;  and  shall,  in  red  ink, 
attach  his  signature  thereto,  on  the  face  of  the  allowed  claims  ; 
and  shall  cause  all  such  allowed  claims  to  be  filed  in  his  office, 
in  the  order  of  their  presentation ;  and  in  that  order  shall  issue 
his  warrants  on  the  treasurer,  to  the  holder  of  such  allowed 
claims,  for  their  payment ;  but  he  shall  not  issue  any  warrant 
on  the  treasurer  therefor,  unless  there  is  at  the  time  in  the 
treasury  funds  which  can  be  applied  to  the  payment  thereof ; 
and  no  payments  shall  be  made  by  the  treasurer,  except  upon 
warrant  of  the  auditor,  as  now  directed  by  law.  Warrants  on 
the  treasurer  shall  be  paid  only  at  the  treasury  of  the  State, 
and  shall  be  paid  in  the  order  in  which  they  are  presented. 
Provided,  That  any  public  creditor  may,  if  he  elect,  receive 
payment  of  his  claim  on  the  warrant  of  the  auditor,  so  ex- 
pressed, in  the  obligations  herein  authorized,  if  such  be  then  in 
the  state  treasury.  Provided,  further,  That  this  act  shall  not 
be  construed  to  authorize  the  auditing  and  payment  of  any 
claims  growing  out  of  the  railroad  debt  of  the  State.  Provided, 
also,  That  no  part  of  the  certificates  or  bonds  provided  for  by 
this  act  shall  be  used  in  liquidation  of  interest  accruing  on  any 
railroad  obligations  in  this  State." 

R.  T.  Smith,  pro  se. 

Rice,  Jones  &  Wiley,  contra. 

B.  F.  SAFFOLD,  J.  —  The  appeal  is  from  the  order  of  the 
city  court  of  Montgomery,  granting  a  mandamus  requiring  the 
auditor  to  issue  a  warrant  to  the  appellee,  for  the  amount  of  his 
salary  as  reporter  of  the  decisions  of  the  supreme  court  of  Ala- 
bama, for  the  month  of  January,  1874,  to  be  paid  in  the  obli- 
gations of  the  State,  and  to  be  so  expressed  in  the  warrant,  as 
authorized  by  the  act  of  December  19,  1873,  "  To  provide  for 
the  funding  of  the  domestic  debt  of  this  State."  The  issue  is, 
whether  the  first  proviso  of  the  fifteenth  section  of  the  act, 
which  authorizes  the  issue  of  a  warrant,  and  its  payment  in  the 
obligations,  forbids,  by  its  concluding  words,  "  if  such  be  then 
in  the  state  treasury,"  the  issue  of  the  warrant,  unless  the  obli- 
gations have  been  first  put  out  by  the  auditor,  in  the  ordinary 
operation  of  the  act  for  funding  purposes,  and  have  come  back 
to  the  treasury  in  the  payment  of  taxes,  for  which  they  are  ex- 
pressly made  receivable. 

The  act,  in  its  fifteenth  section,  forbids  the  auditor,  from  and 
after  the  first  day  of  January,  1874,  to  issue  any  warrant  on 
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the  treasurer,  unless  there  are  at  the  time  in  the  treasury  funds 
which  can  be  applied  to  the  payment  thereof.  No  payments 
are  to  be  made  by  the  treasurer,  except  upon  warrant  of  the 
auditor,  as  now  directed  by  law.  Warrants  on  the  treasurer 
are  to  be  paid  only  at  the  treasury  of  the  State,  and  in  the 
order  in  which  they  are  presented.  "Provided,  That  any  public 
creditor  may,  if  he  elect,  receive  payment  of  his  claim  on  the 
warrant  of  the  auditor,  so  expressed,  in  the  obligations  herein 
authorized,  if  such  be  then  in  the  state  treasury."  The  section 
then  expressly  forbids,  by  two  succeeding  provisos,  the  auditing 
and  paying  of  any  claims  growing  out  of  the  railroad  debt  of 
the  State,  or  the  use  of  the  obligations  in  liquidation  of  interest 
accruing  on  any  railroad  obligations  in  this  State. 

It  is  manifest,  that  the  main  use  intended  to  be  made  of  the 
obligations  was  to  fund  in  them  the  domestic  debt  outstanding 
on  the  1st  of  January,  1874.  It  was  supposed  that  the  amount 
authorized  —  one  million  of  dollars  —  would  be  required  for 
that  purpose.  As  the  obligations  were  receivable  in  payment 
of  taxes,  it  was  contemplated  that  they  would  be  returned  to 
the  treasury  in  that  way.  No  matter  what  the  intention  of  the 
legislature  was  in  prohibiting  the  issue  of  warrants  unless  there 
are  at  the  time  in  the  treasury  funds  for  their  payment,  the 
prohibition  was  only  in  case  there  were  no  funds.  For  it  is  im- 
mediately said,  the  warrant  may  be  issued,  if  the  public  cred- 
itor will  consent  to  receive  the  obligations  in  payment,  if  such 
were  in  the  treasury.  It  was  not  intended  that  the  obligations 
should  remain  in  the  auditor's  possession,  unused.  The  legis- 
lature knew,  from  the  report  of  the  auditor,  what  amount  of 
warrants  were  outstanding.  If  the  larger  portion  of  them  were 
hurried  into  the  treasury  in  payment  of  taxes,  before  they  were 
forbidden  to  be  received  in  that  way,  to  wit,  the  1st  of  January, 
1874,  and  the  obligations  are  not  needed  for  their  funding,  the 
simple  addition  of  the  words,  "if  such  be  then  in  the  state 
treasury,"  to  the  express  authorization  of  payment  of  claims  in 
them  after  the  1st  of  January,  1874,  ought  not  to  control  the 
evident  purpose  of  the  entire  act,  so  as  to  defeat  almost  entirely 
its  operation.  The  words  quoted  evidently  were  intended  to 
mean,  if  any  of  the  obligations  were  in  the  possession  of  the 
State.  The  law  authorizing  the  monthly,  and,  in  some  cases,  the 
quarterly  payment,  of  the  salaries  of  officers,  the  dues  to  sher- 
iffs, the  appropriations  to  charitable  institutions,  and,  gener- 
ally, the  current  expenses  of  the  State,  was  not  repealed,  modi- 
fied, or  altered  in  any  respect,  save  only  that  the  warrant 
should  not  be  drawn  unless  the  State  had  at  the  time  lawful 
money,  or  these  obligations,  to  pay  them  with. 

In  further  proof  of  the  correctness  of  this  construction,  the 
auditor,  after  ample  time,  six  months,  given  for  the  funding  of 
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outstanding  warrants,  is  authorized  to  exchange  the  obligations, 
with  any  one  applying  to  make  it,  for  United  States  currency, 
which  he  is  to  turn  over  to  the  treasurer,  as  funds  upon  which 
warrants  might  be  drawn.  If  the  domestic  creditor  may  re- 
ceive this  United  States  currency,  for  which  the  obligations 
were  given,  why  may  he  not  receive  the  obligations  directly  in' 
exchange  for  his  warrant  ?  The  State  satisfies  his  claim,  and 
receives  his  warrant  as  evidence  of  it.  He  takes  the  obligations, 
instead  of  the  one  who  would  exchange  the  United  States  cur- 
rency. It  is  immaterial  to  the  State  which  of  them  has  the 
obligations. 

The  title  of  the  act  is,  "  To  provide  for  the  funding  of  the 
domestic  debt  of  this  State."  The  petitioner  shows  that  he  is  a 
resident  citizen  of  the  State,  and  that  the  allowed  claim  due  him 
is  for  his  salary  as  an  officer  of  the  State,  which  by  law  is 
payable  monthly,  on  the  last  day  of  each  month.  This  law  of 
payment  was  not  intended  to  be  repealed  by  the  act,  if  there 
was  anything  "  in  the  treasury  "  or  under  the  control  of  the 
State,  subject  to  an  auditor's  warrant,  to  pay  with.  The  audi- 
tor has  no  such  discretion  in  the  allowance  of  such  claims,  as  he 
has  in  regard  to  special  claims  against  the  State.  Reynolds  v. 
Taylor,  43  Ala.  430. 

We  cannot,  unless  forced  to  do  so  by  the  plain  terms  of  the 
act,  conclude  that  it  was  the  intention  of  the  legislature  to  pre- 
vent a  public  officer  from  receiving  pay  in  these  obligations. 
The  very  authority  given  to  the  auditor,  to  exchange  them  to 
any  person  for  United  States  currency,  which  currency  is  to  be 
used  in  paying  the  warrants,  is  conclusive  of  an  intention  to 
allow  the  domestic  creditor  to  receive  them  directly  in  pay- 
ment of  his  claim  or  warrant.  In  Thompson  v.  State  (20  Ala. 
54),  this  court  held,  that  a  literal  interpretation,  which  would 
defeat  the  purposes  of  the  statute,  will  not  be  adopted,  if  any 
other  reasonable  construction  can  be  given  it.  The  reason  is 
much  stronger,  when  the  words  to  be  interpreted  were  evi- 
dently used  incidentally  only.  See,  also,  Smith  on  Statutes, 
662,  663.  The  precise  formula,  or  manner  in  which  the  audi- 
tor shall  execute  the  provisions  of  the  law,  must,  of  course,  be 
left  largely  to  his  discretion.  The  judgment  is  affirmed. 

BRICKELL,  J.,  dissenting. 
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Louis's  Administrator  v.  Easton. 

Action  on  Account  for  Price  of  Goods  sold  and  delivered. 

Competency  of  plaintiff's  assignor  as  witness,  in  action  against  executor  or  admin- 
istrator.—  In  an  action  against  an  executor  or  administrator,  founded  on  an 
account,  or  other  non-negotiable  contract  for  the  payment  of  money,  which  has 
been  assigned,  the  plaintiff's  assignor  or  transferror  is  not  a  competent  witness  for 
him,  to  prove  any  transaction  with  or  statement  by  the  decedent  in  his  lifetime. 
(Peters,  C.  J.,  dissenting.) 

Appeal  from  the  Circuit  Court  of  Greene. 

Tried  before  the  Hon.  L.  R.  Smith. 

This  action  was  brought  by  William  C.  Easton,  against 
Thomas  C.  Clark,  as  the  administrator  of  the  estate  of  John 
Louis,  deceased ;  and  was  founded  on  an  account  for  goods 
sold  and  delivered  to  said  John  Louis  in  his  lifetime  by  the 
firm  of  Paschal  &  Foster,  who  transferred  said  account  to  the 
firm  of  Easton,  Wymans  &  Co.,  by  whom  it  was  transferred 
to  the  plaintiff.  The  account  was  contracted  between  the 
30th  July,  1866,  and  the  29th  March,  1867 ;  and  the  action 
was  commenced  on  the  4th  February,  1870.  The  defendant 
pleaded,  "  in  short  by  consent  —  1st,  that  he  denies  that  the 
money  claimed  is  the  property  of  the  plaintiff ;  2d,  that  the 
said  John  Louis  owed  the  money  at  the  time  of  his  death ;  3d, 
the  statute  of  limitations  of  three  years,  which  is  a  bar  to  open 
accounts  ;  "  and  issue  was  joined  on  these  pleas. 

On  the  trial,  as  the  bill  of  exceptions  states,  the  plaintiff 
offered  W.  M.  Paschal  as  a  witness,  "  to  prove  the  correctness 
of  the  account  sued  on,  and  that  the  same  was  just  and  unpaid." 
Objection  being  made  to  the  competency  of  this  witness,  he  tes- 
tified, on  his  voir  dire, "  as  to  his  interest  in  said  account,  that 
he,  for  the  firm  of  Paschal  &  Foster,  transferred  said  account  to 
Messrs.  Morgan  &  Jolly,  as  attorneys  of  Easton,  Wymans  & 
Co.,  in  the  lifetime  of  said  John  Louis,  in  payment  of  a  claim 
which  Paschal  &  Foster  owed  to  them,  and  which  had  been 
sent  to  said  attorneys  for  collection ;  and  that  he  now  had  no 
interest  in  said  account."  The  court  thereupon  overruled  the 
objection  to  the  competency  of  said  witness,  and  allowed  him 
to  testify,  as  proposed,  to  the  sale  of  the  goods,  the  correctness 
of  the  account,  its  transfer  by  delivery,  during  the  lifetime  of 
said  John  Louis,  to  said  Morgan.  &  Jolly  as  attorneys  for 
Easton,  Wymans  &  Co. ;  and  further,  that  said  Louis  acknowl- 
edged the  correctness  of  the  account  to  him,  and  offered  to 
give  his  note  for  the  amount.  The  defendant  reserved  an 
exception  to  the  overruling  of  his  objection  to  the  competency 
of  said  witness,  and  also  to  the  admission  of  his  testimony ; 
and  he  now  assigns  these  matters  as  error. 
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J.  B.  &  T.  C.  Clark,  for  appellant. 
Morgan  &  Jolly,  contra. 

BRICKELL,  J.  —  The  only  objection  to  the  competency 
of  witnesses,  in  civil  proceedings,  allowed  by  the  statute,  is, 
"  that  in  suits  or  proceedings  by  or  against  executors  or  admin- 
istrators (as  to  which  a  different  rule  is  not  made  by  the  laws 
of  this  State),  neither  party  shall  be  allowed  to  testify  against 
the  other,  as  to  any  transaction  with,  or  statement  by  the  tes- 
tator or  intestate,  unless  called  to  testify  thereto  by  the  oppo- 
site party."  R.  C.  §  2704.  At  common  law,  the  transferror  of 
a  chose  in  action  was  not  a  competent  witness  for  his  trans- 
feree to  support  the  claim  transferred.  This  rule  of  exclusion 
was  not  founded  on  the  ground  that  the  transferror  had  an 
interest  in  the  event  of  the  suit,  but  on  reasons  of  public 
policy ;  and  no  release  could  remove  the  objection.  Houston 
v.  Prewitt,  8  Ala.  846  ;  Clifton  v.  Sharpe,  15  Ala.  618.  This 
rule  of  the  common  law  was  carried  into  and  formed  section 
2290  of  the  Code  of  1852.  The  reason  assigned  for  the  rule 
was,  that  it  would  let  in  the  evils  of  champerty  and  mainte- 
nance, and  would  operate  as  an  evasion  of  the  rule  excluding 
as  witnesses  those  having  a  direct  and  immediate  interest  in 
the  suit.  A  party  to  a  contract,  finding  he  had  not  legal  evi- 
dence to  sustain  an  action  on  it,  could  render  himself  compe- 
tent by  a  transfer  to  another,  while  the  lips  of  his  adversary 
were  sealed  by  an  inflexible  rule  of  law.  The  law  can  never 
permit  indirection,  or  evasion,  to  accomplish  that  which  is  not 
capable  of  being  accomplished  directly.  It  was  not  material 
that,  in  the  particular  case,  the  transfer  was  made  in  good 
faith,  and  for  a  valuable  consideration ;  the  evils  to  be  avoided 
were  in  some  degree  the  same,  and  the  rule  was  applied. 

The  same  reasons  induce  us  to  hold,  that  the  transferror  of  a 
chose  in  action,  on  which,  if  no  transfer  had  been  majde,  suit 
must  have  been  brought  in  his  name,  cannot  render  himself  a 
competent  witness  against  an  executor  or  administrator  under 
the  statute  of  this  State.  He  may  not  be  within  the  letter,  but 
he  is  within  the  spirit  and  policy  of  the  statute.  The  object 
of  the  statute  is  to  extend  to  each  party  the  right  and  privilege 
of  testifying.  This  right  and  privilege  must  be  mutual.  It 
cannot  exist  in  the  one  party,  and  not  in  the  other.  If  death 
has  closed  the  lips  of  the  one  party,  the  policy  of  the  law  is 
to  close  the  lips  of  the  other.  In  all  actions  on  contracts  for 
the  payment  of  money,  whether  express  or  implied,  which 
must,  under  our  system,  be  instituted  in  the  name  of  the  party 
having  the  beneficial  interest,  the  policy  of  the  statute  would 
be  defeated,  if,  by  the  machinery  of  a  transfer,  the  party  with 
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whom  the  contract  was  made  could  render  himself  a  competent 
witness  against  his  deceased  adversary.  Nor  can  we  think  the 
fact  that  the  transfer  was  made  before  the  death  of  the  party 
supposed  to  be  bound  by  the  contract  varies  the  rule.  His 
death  destroys  the  mutuality  the  statute  intends  to  preserve, 
and  an  advantage  would  thereby  accrue  to  the  party  suing  on 
the  contract,  which  the  statute  guards  against. 

In  the  case  of  Stuckey  v.  Bellah  (41  Ala.  700),  an  action  of 
trover  was  instituted  against  a  defendant  individually,  which 
could  have  been  prosecuted  against  him  in  his  capacity  of 
administrator.  This  court  held  the  case,  though  not  literally 
within  the  statute,  yet  within  its  spirit ;  and  said  it  must  not 
receive  such  a  construction  as  would  place  it  within  the  power 
of  a  plaintiff  to  avoid  its  mandate  by  the  election  of  the 
remedy  he  would  pursue,  and  declared  the  plaintiff  was  not  in 
the  case  a  competent  witness.  In  Mountain  v.  Collins,  at 
June  term,  1872,  it  was  held  that  the  exception  of  the  statute 
applied,  where  a  liability  of  the  decedent,  or  a  benefit  to  his 
estate,  is  sought  to  be  established,  whether  the  personal  rep- 
resentative or  the  heir  be  a  party.  The  policy  of  the  excep- 
tion would  be  defeated,  and  the  exception  itself  would  be  the 
subject  of  frequent  evasion,  if  it  was. confined  in  its  operation 
to  parties  in  the  strict  sense.  The  exception  must  embrace 
every  case,  in  which  it  is  sought  to  fasten  on  an  estate  a  lia- 
bility by  the  testimony  of  the  party  with  whom  that  liability 
is  created.  The  assignee  or  transferee  of  a  contract,  not 
negotiable,  stands  in  the  place,  and  succeeds  only  to  the  rights, 
of  his  assignor  or  transferror.  Whatever  disabilities  rest  on 
the  assignor  or  transferror,  must  devolve  on  him. 

The  witness  Paschal  was  one  of  the  transferrors,  from  whom 
the  "appellee  derived  his  right  of  suit.  He  was  called  to  testify 
as  to  the  intestate's  admission  of  the  correctness  of  the  account, 
and  as  to  his  purchases  of  the  goods  charged  in  the  account. 
He  was  not  a  competent  witness  for  this  purpose,  and  the 
objection  of  appellant  to  his  admission  as  a  witness  and  to  his 
evidence  should  have  been  sustained. 

The  judgment  is  reversed,  and  the  cause  remanded. 

PETERS,  C.  J.  (dissenting.) — I  am  compelled  respectfully 
to  dissent  from  the  opinion  of  a  majority  of  the  court  in  this 
case,  and  its  judgment.  I  think  that  the  construction  of  the 
statute  brought  in  question  is  incorrectly  made.  The  enact- 
ment referred  to  is  very  clearly  intended  to  remove  all  objec- 
tion to  a  witness  on  account  of  interest  merely.  This  over- 
turns the  old  rule  of  exclusion  on  account  of  interest,  in  every 
case,  except  one  only.  The  language  of  the  Code  is  this :  "  In 
suits  and  proceedings  before  any  court  or  officer,  other  than 
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criminal  cases,  there  must  be  no  exclusion  of  any  witness,  because 
he  is  a  party  or  interested  in  the  issue  to  be  tried."  Rev.  Code, 
§  2704.  This  is  the  new  rule.  To  this  there  is  one  exception, 
and  only  one.  This  is  expressed  in  definite  and  precise  words. 
O'Neal  v.  Reynolds,  42  Ala.  197.  It  is  precisely  defined  ;  and 
expressed  with  equal  clearness,  as  the  general  rule.  It  is  thus 
stated :  "  Except  that,  in  suits  or  proceedings  by  or  against  ex- 
ecutors or  administrators,  neither  party  shall  be  allowed  to  tes- 
tify against  the  other,  as  to  any  transaction  with,  or  statement 
by  the  testator  or  intestate,  unless  called  to  testify  thereto  by 
the  opposite  party."  Rev.  Code,  §  2704  ;  Jeffries  v.  Avary,  at 
the  January  term,  1873.  The  witness  excluded  under  the  ex- 
ception is  only  the  "  party  to  the  suit."  This  description  does 
not  include  a  transferror  or  assignor  of  a  promissory  note,  or 
verbal  contract,  or  an  account.  Only  the  transferee  or  assignee 
is,  or  can  be,  the  proper  party  to  the  suit  on  such  contracts. 
Rev.  Code,  §  2523  ;  35  Ala.  693 ;  33  Ala.  706 ;  31  Ala.  404. 
Then,  "  a  party  to  the  suit "  only  is  excluded  ;  no  other  person. 
This  language  is  so  clear,  that  it  does  not  admit  of  construction. 
"  The  current  of  authority  at  the  present  day,"  says  Chancellor 
Kent,  quoting  Mr.  Justice  Bronson,  of  the  supreme  court  of 
New  York,  "is  in  favor  of  reading  statutes  according  to  the 
natural  and  most  obvious  import  of  the  language,  without  re- 
sorting to  subtle  and  forced  constructions,  for  the  purpose  of 
either  limiting  or  extending  their  operation."  1  Kent  [462]  ; 
20  Wend.  561.  The  legislature  made  but  one  single  exception, 
which  could  not  have  been  marked  out  by  language  of  greater 
clearness.  When  this  is  so,  it  seems  to  me  a  necessity  of  the 
fixed  canons  of  construction,  that  the  exclusion  must  be  con- 
fined to  the  language  defining  the  exception,  which,  ex  vi  ter- 
mini, leaves  out  all  other  exceptions.  Broom's  Maxims.  Here, 
from  the  language  used,  it  is  not  open  to  doubt,  as  to  the  per- 
son intended.  He  must  be  "  a  party  to  the  suit."  To  extend 
the  particular  identification  of  the  person  named,  and  thus  let 
in  others  not  named,  seems  to  me  against  principle,  and  an  un- 
authorized judicial  interference  with  clear  legislative  expression. 
The  law,  before  the  statute,  allowed  a  transferror  or  assignor 
to  be  made  competent  by  a  release.  1  Greenl.  Ev.  §  426 ;  but 
see  Houston  v.  Prewitt,  8  Ala.  846  ;  Brown  v.  Brown,  5  Ala. 
508.  But,  besides  this,  the  court  takes  notice  of  the  existence  of 
the  general  assembly  as  a  part  of  the  government  of  the  State, 
and  of  its  mode  of  proceeding  in  the  enactment  of  laws.  It 
must,  therefore,  be  known,  that  all  bills,  before  they  are  enacted 
into  laws,  are  carefully  considered  in  both  houses  of  the  general 
assembly ;  and  when  they  involve  questions  of  evidence,  they 
are  submitted  to  the  examination  and  approval  of  an  able 
judicial  committee.    Const,  of  Alabama,  Art.  IV.  §§  8,  10,  15. 
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Under  such  circumstances,  when  the  legislative  body  uses  lan- 
guage which  is  clear  and  definite,  and  without  any  duplicity  of 
meaning,  it  seems  to  me  safest  and  most  consistent  with  long 
established  and  admitted  principle,  that  the  words  used  must 
be  taken  in  their  clear  and  definite  and  common  meaning,  and 
not  in  another  ambiguous  and  recondite  meaning  not  properly 
in  the  legislative  mind  when  they  were  used.  If  we  stick  to 
the  words,  there  can  be  no  judicial  vagaries  ;  if  we  do  not,  then 
we  may  wander  in  the  wilderness  of  doubts  and  surmises  almost 
indefinitely.  It  is  beyond  all  rational  doubt,  that  "  a  party  to 
the  suit "  only  means  a  party  to  the  record,  and  no  other.  1 
Chitt.  PL  1,  2  et  seq. 

The  witness  offered  in  this  case,  being  a  mere  transferror  of 
the  claim  in  suit,  and  not  a  party  to  the  record,  is  not  such  a 
person  as  is  excluded  by  the  exception  named  in  the  Code.  He 
was,  therefore,  propei'ly  allowed  to  testify  for  the  plaintiff.  He 
was  not  a  party  to  the  suit,  or  a  party  to  the  record.  By  the 
express  language  of  the  Code,  and  its  clear  meaning,  he  was 
competent.  So  the  court  below  decided  ;  and,  in  my  opinion, 
the  decision  was  wholly  correct.  I  add,  that  I  say  this  with 
the  most  sincere  respect  and  confidence  in  the  learning,  ability, 
and  high  integrity  of  the  majority  of  the  court. 

The  judgment  of  the  court  below  should  be  affirmed. 


Ex  parte  Keeling. 

Application  for  Mandamus  to  Circuit  Judge,  to  vacate  Prohibition  im- 
properly granted  to  Probate  Judge  in  Matter  of  Bail. 

1 .  Jurisdiction  of  probate  judge  to  grant  bail  in  capital  felonies.  —  Under  section 
4264  of  the  Revised  Code,  a  probate  judge  had  no  jurisdiction,  on  habeas  corpus,  to 
grant  bail  to  a  person  who  was  confined  under  a  charge  of  a  capital  felony ;  but 
under  the  act  approved  March  20,  1873,  amending  that  section  (Session  Acts 
1872-3,  p.  120),  he  has  equal  jurisdiction  in  such  c#ses,  within  the  limits  of  his 
county,  with  circuit  judges  and  chancellors. 

2.  When  mandamus  lies  to  circuit  judge,  in  matter  of  prohibition  to  probate  judge.  — 
When  a  prohibition  has  been  improperly  granted  by  a  circuit  judge,  to  restrain 
a  probate  judge  from  acting  on  an  application  for  bail  in  a  case  which  is  within 
his  jurisdiction,  this  court  will  award  a  mandamus  to  set  aside  the  order  for  the 
prohibition. 

Application  by  petition,  by  N.  R.  Keeling,  for  a  writ  of 
mandamus  to  the  Hon.  Littleberry  Strange,  on  the  facts 
stated  in  the  opinion  of  the  court. 

Ligon  &  Cobb,  for  the  petitioner. 

PETERS,  C  J.  —  The  petition  in  this  case  shows,  that 
Keeling,  the  applicant,  was  committed,  on  a  preliminary  exam- 
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ination  on  a  charge  of  murder,  by  order  and  warrant  of  Hon. 
Littlebeeey  Steange,  judge  of  the  9th  judicial  circuit,  to 
the  jail  of  Macon  county,  on  the  16th  day  of  October,  1873,  to 
be  kept  in  custody  until  legally  discharged.  Afterwards,  on 
application  to  Hon.  J.  T.  Menefee,  probate  judge  of  said 
county  of  Macon,  said  Keeling  was  ordered  to  be  brought 
before  him,  on  a  writ  of  habeas  corpus,  for  the  purpose  of 
hearing  an  application  of  said  Keeling  for  bail,  on  the  charge 
for  which  he  had  been  committed  as  above  said.  This  latter 
writ  of  habeas  corpus  bears  date  January  17,  1874 ;  and  said 
Keeling  was  ordered  to  be.  brought  before  the  said  probate 
judge  on  the  same  day  for  the  purpose  of  hearing  said  appli- 
cation for  bail.  Thereupon,  the  solicitor  of  said  county  of 
Macon  applied  to  Hon.  Littlebeeey  Steange,  for  a  writ  of 
prohibition,  to  restrain  said  probate  judge  from  proceeding  in 
said  examination  on  said  writ  of  habeas  corpus  aforesaid,  and 
said  writ  of  prohibition  was  accordingly  granted.  And  now 
the  said  Keeling  applies  to  this  court  for  a  writ  of  mandamus, 
directed  to  Hon.  Littlebeeey  Steange  aforesaid,  as  judge 
as  aforesaid,  commanding  him  to  vacate  said  order  granting 
said  writ  of  prohibition,  and  to  allow  said  probate  judge  to 
hear  and  determine  said  application  for  bail  on  said  writ  of 
habeas  corpus  aforesaid. 

In  the  case  of  Ex  parte  Ray  $  Defoe,  at  the  January  term, 
1871,  of  this  court,  on  an  application  like  the  present,  the 
practice  in  such  cases  was  discussed  and  settled.  45  Ala.  15. 
Since  then,  the  jurisdiction  of  the  probate  judges  of  the  several 
counties  in  this  State  has  been  very  much  extended,  in  such 
applications,  by  the  act  of  the  general  assembty,  entitled  "An 
act  to  amend  section  4264  of  the  Revised  Code  of  Alabama," 
approved  March  29,  1873.  Acts  of  Ala.  1872-1873,  p.  120, 
No.  72.  Before  the  passage  of  this  act,  the  probate  judge 
could  not  admit  to  bail,  on  writ  of  habeas  corpus,  where  the 
commitment  was  for  a  felony  punishable  by  death  or  imprison- 
ment in  the  penitentiary  for  life.  Rev.  Code,  §  4264 ;  45  Ala. 
15,  supra.  But  now,  the  law  as  above  amended  directs,  that, 
"  where  the  person  is  confined  in  the  county  jail,  or  any  other 
place,  on  a  charge  of  felony,  or  under  commitment,  or  on  an 
indictment  for  felony,  the  petition  for  habeas  corpus  must  be 
addressed  to  the  judge  of  the  city  court,  or  the  nearest  circuit 
judge  or  chancellor,  or  the  probate  judge  of  the  county,  where 
the  person  making  the  application  for  bail  is  confined."  Acts, 
supra,  p.  120,  No.  72.  This  act  last  named  puts  the  jurisdic- 
tion of  the  probate  court  on  an  equality,  within  the  county  of 
his  official  authority,  with  the  judge  of  the  city  court,  the 
circuit  judge,  and  the  chancellor,  when  the  confinement  is 
within  the  county  of  the  probate  judge's  jurisdiction. 
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Here,  the  commitment  was  on  a  charge  of  murder,  which  is 
a  felony.  Rev.  Code,  §§  3653,  3654,  3541.  And  the  restraint 
was  under  confinement  for  that  offence.  In  such  a  case,  the 
probate  judge  of  the  county,  in  which  the  person  complaining 
is  confined,  has  jurisdiction  to  issue  a  writ  of  habeas  corpus, 
and  hear  and  determine  the  petitioner's  right  to  be  bailed. 
The  probate  judge  in  this  case  was,  therefore,  acting  within 
his  jurisdiction,  and  under  authority  vested  in  him  by  law. 
The  prohibition  was,  therefore,  improperly  granted,  and  it 
should  be  set  aside,  and  the  order  discharged. 

The  usual  practice,  in  such  a  case  as  this,  is  to  grant  a  rule 
to  show  cause,  and  have  the  same  served  on  the  learned  judge 
of  the  circuit  court ;  and  a  proper  courtesy  to  the  distinguished 
officers  exercising  the  duties  of  that  jurisdiction  would  require 
that  practice  to  be  rigidly  adhered  to  in  this  case,  were  it  not 
otherwise  agreed  between  the  parties  themselves  in  this  pro- 
ceeding. Here,  it  is  agreed  by  the .  parties,  by  a  written  con- 
sent entered  on  the  transcript  of  the  record,  that,  in  case  it 
should  be  determined  that  the  prohibition  has  been  improv- 
idently  granted,  then  a  peremptory  mandamus  may  issue  at 
once,  in  accordance  with  the  prayer  of  the  petition.  A  per- 
emptory mandamus  will  therefore  be  issued,  returnable  into 
this  court  on  Monday,  the  9th  day  of  February,  1874.  It  is 
further  ordered,  that  the  petitioner,  said  N.  R.  Keeling,  pay 
the  costs  of  this  proceeding  in  this  court. 


Brassell  v.  McLemore. 

Bill  in  Equity  for  Specific  Performance  of  Contract  for  Sale  of  Land. 

1.  Waiver  of  cash  payment.  —  The  vendor  of  land  cannot  resist  a  specific  per- 
formance of  the  contract  of  sale,  on  account  of  the  purchaser's  failure  to  make  a 
cash  payment  as  stipulated,  when  he  accepted  the  payment  as  subsequently  made. 

2.  Payment  in  specie,  or  in  "  legal  tender  "  treasury -notes.  —  Under  a  contract  for 
the  sale  of  land,  payment  may  be  made  by  the  purchaser  in  United  States  "  legal 
tender  "  treasury-notes,  although  the  contract  contained  an  express  stipulation  that 
it  should  be  made  in  specie. 

Appeal  from  the  Chancery  Court  of  Montgomery. 

Heard  before  the  Hon.  Adam  C.  Felder. 

The  bill  in  this  case  was  filed  on  the  3d  June,  1869,  by  Al- 
bert B.  Brassell,  against  Moses  McLemore  ;  and  prayed  for  an 
injunction  of  an  action  at  law,  which  said  McLemore  had  insti- 
tuted against  said  Brassell,  to  recover  the  possession  of  a  certain 
tract  of  land,  and  also  for  general  relief.  There  was  no  prayer 
for  a  specific  performance  of  the  contract  for  the  sale  of  the  land 
by  McLemore  to  Brassell,  though  the  complainant  alleged  that 
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he  had  been  put  into  possession  by  the  defendant,  and  had  paid 
a  part  of  the  purchase-money.  The  contract  of  sale  was  in 
writing,  as  stated  in  the  opinion  of  the  court.  The  defendant 
answered,  alleging  that  the  complainant  had  obtained  the  pos- 
session of  the  land,  not  under  the  contract,  but  by  fraud  and 
force ;  and  that  the  payments  made  to  his  attorneys  were  not 
made  as  required  by  the  terms  of.  the  contract,  were  received 
by  his  attorneys  without  authority,  and  were  not  sanctioned  by 
him.  On  final  hearing,  on  pleadings  and  proof,  the  chancellor 
dismissed  the  bill ;  and  his  decree  is  how  assigned  as  error. 

Stone  &  Clopton,  for  the  appellant. 

Watts  &  Troy,  contra. 

B.  F.  SAFFOLD,  J.  —  The  appellant  purchased  land  from 
the  appellee,  McLemore,  under  a  written  agreement  of  sale, 
and,  some  difficulty  occurring  between  them  about  the  pay- 
ments, the  latter  commenced  suit  at  law  to  recover  the  posses- 
sion. The  former  filed  the  bill  to  enjoin  that  suit,  and  to  ob- 
tain a  specific  performance  of  the  contract. 

The  agreement  of  sale,  signed  by  both  parties,  and  attested 
by  W.  A.  Brassell,  recites  that  therein,  on  the  4th  of  July, 
1865,  McLemore  has  bargained  and  sold  the  land,  about  four 
hundred  acres,  to  the  complainant,  Brassell,  who  is  to  pay  him 
therefor  "  four  thousand  dollars,  in  four  annual  instalments, 
commencing  the  1st  of  January,  1867,  making  the  first  in- 
stalment or  payment  the  1st  of  January,  1868,  with  interest  to 
be  paid  annually  from  the  1st  of  January,  1866."  If  Brassell 
should  make  default  in  any  of  the  payments  of  principal  or  in- 
terest, McLemore  "  shall  take,  or  is  entitled  to  the  control  of 
the  aforementioned  lands,  to  his  benefit."  "  But,  should  the 
said  Brassell  pay  unto  the  said  McLemore  the  above  amount, 
with  interest,  upon  such  payment  the  said  McLemore  shall 
make,  or  cause  to  be  made,  unto  the  said  Brassell,  or  his  repre- 
sentative, a  good  fee-simple  title,"  &c.  There  is  also  included 
in  the  agreement  a  sale  of  about  $500  or  $800  worth  of  cattle 
and  hogs  from  McLemore  to  Brassell. 

The  defendant  states  in  his  answer,  that,  in  addition  to  the 
sale  made  by  him  in  the  written  contract,  and  as  a  part  of  the 
same  transaction,  he  also  sold  to  the  complainant  a  quantity  of 
supplies,  consisting  of  corn,  oats,  &c,  which  were  to  be  pres- 
ently paid  for  in  United  States  currency,  whereas  the  land  was 
to  be  paid  for  in  coin  ;  that  the  complainant  was  by  him  let 
into  the  partial  possession  of  the  premises,  on  condition  of  the 
cash  payment  stipulated  ;  but  he  fraudulently  refused  to  make 
such  payment,  and,  by  false  representations  to  the  military  au- 
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thorities,  then  in  control  of  the  country,  obtained  the  entire 
possession  through  their  forcible  ejectment  of  his  tenants  ;  that 
he  has  nevertheless  received  full  payment  for  the  personal  prop- 
erty, and  has  accepted  money  paid  by  the  complainant  on  ac- 
count of  the  land  ;  and  that  he  was  willing  to  accept  payment 
for  the  land  in  specie,  or  its  equivalent  at  the  date  of  the  con- 
tract. 

As  the  defendant,  by  his  subsequent  action,  must  be  held  to 
have  waived  any  right  he  may  have  had  to  a  rescission  of  the 
contract,  the  only  question  to  be  considered  is,  whether  the 
complainant  is  entitled  to  a  specific  performance,  on  payment 
of  whatever  sum  may  still  be  due  in  treasury-notes  of  the 
United  States. 

The  acts  of  congress  of  February  25,  1862,  and  March  3, 
1863,  making  these  treasury  notes  a  legal  tender  in  payment  of 
all  private  debts  without  exception,  has  been  construed  by  the 
United  States  supreme  court  definitely  in  Knox  v.  Lee  (12 
Wall.  457),  to  apply  to  debts  contracted  before  their  passage, 
as  well  as  to  those  since.  In  the  former  case,  the  understand- 
ing of  the  parties  undoubtedly  was,  that  payment  should  only 
be  made  in  specie,  or  its  equivalent.  Specie  was  the  only  law- 
ful tender.  The  states  had  no  authority  to  give  such  character 
to  any  other  kind  of  currency,  and  congress  had  not  done  so. 
The  acts  referred  to  were  dictated  by  the  gravest  national 
exigency,  and  were  enacted  in  the  highest  exercise  of  national 
sovereignty.  Of  what  utility  would  they  have  been,  if  the  cit- 
izens, by  express  stipulation  in  their  contracts  for  payment  in 
gold  and  silver,  could  have  evaded  them  ?  The  complainant's 
liability  to  the  defendant  was  a  debt,  and,  therefore,  was  pay- 
able in  the  treasury-notes,  no  matter  what  their  agreement  was. 
Perhaps,  a  contract  for  the  delivery,  as  a  commodity,  of  so 
much  gold  and  silver,  whether  denominated  by  weight,  or  by 
the  stamp  impressed  on  it,  might  be  enforced  according  to  the 
agreement  of  the  parties.  But  even  this  could  not  be  done,  if 
it  bore  any  evidence  of  an  intention  to  evade  the  statutes.  12 
U.  S.  Stat,  at  Large,  345,  709 ;  Knox  v.  Lee,  12  Wall.  457  ; 
Bigler  v.  Waller,  14  Wall.  297 ;  Glover  v.  Robbins,  at  the 
January  term,  1873. 

The  decree  is  reversed,  and  the  cause  remanded. 
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Marshall  et  al.  v.  Croom  et  al. 

Motion  to  dismiss  Appeal. 

Sufficiency  of  security  for  costs.  —  An  acknowledgment  in  these  words,  "We 
acknowledge  ourselves  securities  for  all  the  costs  of  the  appeal  taken  by  Matthew 
A.  M.  and  James  B.  M.  from  the  judgment  in  said  cause,"  is  sufficient  security  for 
the  costs  of  the  appeal,  although  there  is  another  appellant,  who  is  shown  to  be 
a  married  woman,  and  whose  separate  estate  is  affected  by  the  decree  appealed 
from ;  and  it  is  not  necessary  that  the  approval  of  the  security  should  be  shown 
by  the  written  indorsement  of  the  clerk  or  register  who  accepted  it. 

Appeal  from  the  Chancery  Court  of  Sumter. 

Heard  before  the  Hon.  A.  W.  Dillakd. 

The  appellees  in  this  case  submitted  a  motion  to  dismiss  the 
appeal,  on  the  following  grounds :  "  1.  Because  no  security  for 
the  costs  of  the  appeal  has  been  given.  2.  Because  no  appeal 
bond  has  been  given.  3.  Because  the  certificate  of  the  regis- 
ter in  the  court  below  fails  to  certify  the  names  of  the  sureties 
for  the  costs  of  such  appeal." 

Snedicoe  &  Cockeell,  for  the  motion. 

PETERS,  C.  J.  —  The  transcript  shows,  that  the  appeal  is 
taken  by  Mrs.  Augusta  M.  Gere,  a  married  woman,  who 
claims  an  interest  in  the  property  in  controversy,  under  a  con- 
veyance from  her  father,  executed  since  the  Code  of  Alabama 
was  proclaimed  as  the  law  of  this  State,  and  by  Matthew  A. 
Marshall  and  James  B.  Marshall.  Matthew  A.  Marshall  and 
James  B.  Marshall  gave  security  for  costs,  by  instrument  in 
writing  in  these  words,  omitting  the  style  of  the  case  :  "  We, 
G.  M.  Spinks  and  Caroline  Spinks,  acknowledge  ourselves  secu- 
rities for  all  the  costs  of  the  appeal  taken  by  the  said  Matthew 
A.  Marshall  and  James  B.  Marshall  from  the  judgment  in  said 
cause."  This  was  properly  approved  by  the  register,  and  a 
copy  of  the  same  sent  up  to  this  court  as  a  part  of  the  record, 
which  is  properly  certified  as  such.  The  other  defendant,  Mrs. 
Gere,  gave  no  security  for  costs,  but  claims  the  right  to  appeal 
as  a  married  woman,  on  the  ground  that  the  decree  of  the 
learned  chancellor  in  the  court  below  is  such  as  subjects  to  sale 
her  separate  estate.  The  record  shows  that  she  made  the 
affidavit  required  in  such  a  case. 

The  first  and  second  objection  to  the  appeal  cannot  be  sus- 
tained. The  acknowledgment  for  security  for  "  all  the  costs," 
by  Mr.  and  Mrs.  Spinks,  is  sufficient,  without  more,  to  comply 
with  the  requisitions  of  the  statute  as  to  costs.  Such  an 
acknowledgment  is  in  lieu  of  a  bond.  Crump  v.  Wallace,  27 
Ala.  277  ;  Middle  v.  Hanna,  25  Ala.  484 ;  Satterwhite  v.  State, 
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28  Ala.  65.  Here,  the  acknowledgment  shows  that  the  appeal 
is  taken  by  the  Marshalls,  and  security  for  the  whole  costs  is 
given  to  bring  up  the  whole  case.  This  is  enough  to  keep  the 
case  in  this  court,  without  more.  Such  an  appeal  will  not  be 
dismissed.  Deslonde  v.  Carter,  28  Ala.  541.  It  is  not  nec- 
essary that  the  acknowledgment  should  be  approved  by  the 
written  indorsement  of  the  register.  If  it  has  been  received 
by  that  officer,  approval  will  be  presumed.  Williams  v. 
McConico,  25  Ala.  538. 

The  interest  which  the  bill  shows  that  Mrs.  Gere  claims  in 
the  land  in  controversy  is  sufficient  to  entitle  her  to  appeal 
without  giving  security  for  costs.  Whatever  estate  she  may 
have  in  the  land  above  said  must  necessarily  be  a  part  of  her 
separate  estate,  either  at  common  law,  or  under  our  statute. 
The  decree  of  the  court  below  subjects  this  interest  to  sale. 
This  gives  her  the  right  to  appeal  without  security  for  costs. 
Acts  of  Alabama  1870-1871,  p.  45,  §  1  ;  Todd  v.  NeaVs 
AdrrCr,  at  January  term,  1873. 

The  motion  to  dismiss  is  denied,  with  costs. 


Banks  &  Wife  v.  Jones  et  al. 

Bill  in  Equity  by  Legatee,  for  Construction  of  Will,  and  Account  and 
Recovery  of  Legacy. 

Bequest  "for  use  and  benefit  of  S.  and  her  children,  and  after  her  death  for  use  and 
benefit  of  her  children."  —  Where  a  testator  directed  his  executors  to  lay  aside  four 
hundred  dollars  annually,  for  ten  years,  "  to  be  managed  by  them,  for  the  sole  and 
special  use  and  benefit  of  Sarah  A.  S.  and  her  children,  and,  after  her  death,  for 
the  special  use  and  benefit  of  her  children,  but  not  subject  in  any  manner  whatever 
to  the  control  of  her  husband,"  —  held,  that  the  bequest  created  a  particular  estate 
in  S.  and  her  children  during  her  life,  with  remainder  to  all  of  her  children,  whether 
living  at  the  death  of  the  testator,  or  born  afterwards ;  and  that  on  the  death  of 
one  of  the  children,  who  was  living  when  the  testator  died,  and  who  afterwards 
died  before  the  mother,  its  share  in  this  remainder  passed  to  its  personal  represen- 
tative. 

Appeal  from  the  Chancery  Court  of  Lawrence. 

Heard  before  the  Hon.  "William  Skikner. 

Jacob  K.  Swoope  died  in  Lawrence  county,  Alabama,  in 
March,  1841.  He  left  a  nuncupative  will,  which  was  after- 
wards reduced  to  writing,  and  duly  proved  and  recorded.  The 
5th  clause  of  said  will  was  in  these  words  :  "  That  the  said 
executors  shall  lay  aside  the  sum  of  four  hundred  dollars  annu- 
ally, for  ten  years,  to  be  managed  by  the  said  executors,  for  the 
sole  and  special  use  and  benefit  of  Sarah  A.  Sherrod  and  her 
children,  and  after  her  death  for  the  special  use  and  benefit  of 
her  children,  but  not  subject  in  any  way  whatever  to  the  con- 
trol of  her  husband."     Mrs.  Sherrod  was  a  niece  of  the  testa- 
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tor's  wife,  and  had  two  children  living  at  the  time  of  his  death, 
Benjamin  and  Francis.  Three  or  four  years  afterwards,  she 
had  a  third  child  born,  Alice  C,  who,  before  the  filing  of  the 
bill  in  this  case,  had  married  Robert  W.  Banks.  Benjamin 
Sherrod  died  in  July,  1861,  leaving  his  wife  and  two  children 
as  his  heirs  at  law  and  distributees  ;  and  his  widow  married 
Joseph  Wheeler  in  1866.  Mrs.  Sarah  A.  Sherrod  died  in  Sep- 
tember, 1861 ;  and  her  two  grandchildren,  the  children  of 
Benjamin  Sherrod,  afterwards  died  during  their  infancy.  Fran- 
cis Sherrod  also  died,  intestate,  in  1862. 

The  executors  of  the  said  testator  paid  various  sums,  from 
time  to  time,  to  Mrs.  Sherrod,  on  account  of  said  bequest ;  and 
in  June,  1861,  when  they  made  a  final  settlement  of  their  ac- 
counts as  executors,  the  balance  remaining  in  their  hands  was 
estimated  at  $1,587.07.  For  this  sum,  one  of  said  executors 
executed  his  promissory  note,  under  seal,  and  payable  to  his  co- 
executor  individually,  "  for  Sarah  A.  Sherrod  and  her  children." 
In  January,  1869,  after  the  death  of  both  of  said  executors, 
Thomas  H.  Jones  was  appointed,  by  the  register  in  chancery 
of  the  proper  district,  on  the  application  of  said  Wheeler  and 
wife,  trustee  under  the  will  of  said  testator,  and,  as  such  trustee, 
collected  the  fund  due  on  the  said  obligation,  which  amounted 
to  about  $2,500. 

On  the  4th  May,  1870,  the  bill  in  this  case  was  filed,  by  said 
Robert  W.  Banks  and  wife,  and  the  administrator  of  Francis 
Sherrod,  deceased,  against  said  Jones  as  trustee,  and  also  as 
administrator  of  Benjamin  Sherrod,  deceased,  and  against  said 
Wheeler  and  wife ;  and  sought  a  judicial  construction  of  the 
bequest,  an  account  of  the  trust  fund,  and  general  relief.  The 
chancellor  held,  M  that  the  funds  in  the  hands  of  said  Jones  as 
trustee,  under  a  proper  construction  of  the  5th  clause  in  the 
testator's  will,  should  be  equally  divided  between  the  estates  of 
Benjamin  and  Francis  Sherrod  ;  and  that  Alice  C.  Banks,  the 
complainant,  having  been  born  after  the  testator's  death,  is  not 
entitled  to  any  portion  of  said  fund ; "  and  he  ordered  an  ac- 
count to  be  taken  accordingly.  From  this  decree  Banks  and 
wife  appeal,  and  here  assign  it  as  error. 

Watts  &  Troy,  for  appellants.  —  The  will  is  susceptible  of 
but  two  constructions,  each  of  which  gives  Mrs.  Banks  an  inter- 
est in  the  trust  fund.  Either  Mrs.  Sherrod  and  her  children 
take  the  use  as  tenants  in  common  during  her  life,  thus  vesting 
an  estate  for  her  life  in  her  and  her  living  children,  subject  to 
a  springing  use  in  favor  of  after-born  children  ;  or  she  and  her 
children  take  the  use  for  her  life,  with  a  contingent  remainder 
(or  executory  devise)  to  the  children  who  might  be  living  at 
her  death.     The  obvious  purpose  of  the  testator  was,  to  pro- 
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vide  for  Mrs.  Sherrod  and  her  children.  He  uses  the  word 
children  generally,  without  naming  any,  although  he  knew  that 
she  then  had  two  living  children.  He  carves  out  a  particular 
estate  during  her  life,  giving  her  and  her  children  the  use  of  the 
fund,  and,  at  the  termination  of  this  particular  estate,  gives  the 
whole  fund  to  her  children.  The  rule  is  well  settled,  that 
where  a  particular  estate  for  life  is  created,  at  the  termination 
of  which  the  property  is  to  belong  to  the  children  of  another, 
all  the  children  living  at  the  termination  of  the  particular  es- 
tate take,  whether  born  before  or  after  the  death  of  the  testa- 
tor. Annable  v.  Patch,  3  Pick.  363,  and  other  cases  cited  in 
notes  to  Jarman  on  Wills,  vol.  2,  m.  pp.  75-7.  When  a  legacy 
is  given  to  a  class  of  persons,  all  will  take  who  answer  the  de- 
scription at  the  time  the  gift  takes  effect.  Cole  v.  Creyon, 
1  Hill's  Ch.  (S.  C.)  R.  319-22  ;  Swinton  v.  Legare,  2  McCord's 
Ch.  440  ;  Dinghy  v.  Dinghy,  5  Mass.  535  ;  Jenkins  v.  Freyer,  4 
Paige,  47  ;  Moston  v.  Foster,  7  Mete.  300  ;  Myers  v.  Myers,  2 
McCord,  214. 

A  gift  to  A.'s  children,  to  take  effect  immediately,  without 
the  intervention  of  any  particular  estate,  would  vest  in  the  chil- 
dren who  were  living  at  the  testator's  death  ;  but,  where  a  par- 
ticular estate  is  first  carved  out,  with  remainder  over  to  the 
children  of  A.,  all  the  children  living  at  the  termination  of  the 
particular  estate  take  equally.  2  Williams  on  Executors,  pp. 
982-3 ;  also,  Vanzant  v.  Morris,  25  Ala.  292  ;  Pope  v.  Me- 
Croan,  17  Ala.  612.  In  Nimmo  v.  Stewart  (21  Ala.  682),  there 
was  no  particular  estate. 

Mrs.  Sherrod  and  her  children  were  only  entitled  to  the  use 
of  the  fund  during  her  life,  and  not  to  the  fund  itself.  When 
money  is  thus  given,  the  trustees  cannot  permit  the  tenant  for 
life  to  have  it,  without  requiring  bond  and  security  for  its 
return  at  the  termination  of  the  particular  estate.  Keyes  on 
Chattels,  350,  §  511,  and  cases  there  cited ;  Mason  v.  Pate's 
Executor,  34  Ala.  379. 

Robinson  &  Walker,  and  J.  Wheeler,  contra.  —  1.  The 
legacy  of  Benjamin  Sherrod  was  vested,  not  contingent,  and, 
on  his  death,  passed  to  his  personal  representative.  The  post- 
ponement of  the  distribution  does  not  prevent  the  vesting  of 
the  interest.  G-regg  v.  Bethea,  6  Porter,  9  ;  Travis  v.  Morri- 
son, 28  Ala.  494  ;  High  v.  Worley,  32  Ala.  712  ;  Cox  v.  Mc- 
Kinney,  32  Ala.  461 ;  Thrasher  v.  Ingram,  32  Ala.  645 ; 
Thompson  v.  xhompson,  28  Barbour,  432  ;  Rayner  v.  Mowbray, 
3  Bro.  Ch.  234  ;  Smith  v.  Palmer,  7  Hare,  225  ;  LetchwortK s 
Appeal,  30  Penn.  175  ;  Bard  v.  Bard,  40  Penn.  182  ;  Van 
Wyck  v.  Bloodgood,  1  Bradf.  Sur.  R.  154,  213  ;  2  Redfield  on 
Wills,  ed.  1866,  414,   506;   2  lb.  592-5,    612-13,  616,  648, 
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623-4,  628-32,  and  cases  cited  in  notes  ;  Marr  v.  McCullough, 
6  Porter,  507 ;  Nixon  v.  Bobbins,  24  Ala.  663  ;  Vawdry  v. 
Geddes,  1  R.  &  M.  203. 

2.  The  remainder  to  the  children  of  Mrs.  Sherrod  did  not 
open  to  let  in  Alice  C,  who  was  born  after  the  testator's  death. 
Nimmo  v.  Stewart,  21  Ala.  682  ;  McCroan  v.  Pope,  17  Ala. 
612.  The  proposition  is  not  denied,  that  where  a  legacy  is 
given  to  a  class  of  persons,  it  will  embrace  all  who  answer  the 
description  when  the  gift  takes  effect ;  nor  the  further  propo- 
sition, that  under  a  bequest  to  A.  for  life,  with  remainder  to 
his  children,  all  the  children  born  before  the  termination  of  the 
particular  estate,  though  after  the  death  of  the  testator,  will 
take.  But  neither  of  these  rules  applies  to  this  case,  which  is 
a  gift  to  the  children  of  Sarah  A.  Sherrod,  with  the  limitation 
that,  during  her  life,  she  should  enjoy  it  jointly  with  them. 
The  gift  undoubtedly  took  effect  at  the  death  of  the  testator, 
and,  necessarily,  embraced  only  the  children  living  at  that  time. 
That  this  is  the  general  rule  of  construction,  see  2  Redfield  on 
Wills  (2d  ed.),  10, 14,  15,  and  cases  cited  ;  2  lb.  242,  and  cases 
cited  ;  Davidson  v.  Dallas,  14  Vesey,  576  ;  Petway  v.  Powell, 
2  Dev.  &  Bat.  308  ;  Campbell  v.  Bawdon,  18  N.  Y.  412  ;  Nor- 
ihey  v.  Strange,  1  P.  W.  340  ;  Jenkins  v.  Freyer,  4  Paige,  47  ; 
Leeming  v.  Sherratt,  2  Hare,  14 ;  Hegger  v.  Payne,  23  Beav. 
434 ;  Smith  v.  Ashurst,  34  Ala.  208  ;  Barton  v.  Bigelow,  4 
Gray,  353  ;  Furlow  v.  Merrill,  23  Ala.  705 ;  Say  good  v.  Bout, 
6  B.  Mon.  247  ;  Heath  v.  Heath,  2  Atk.  122 ;  Northey  v.  Bur- 
bage,  Prec.  Ch.  470 ;  Horsley  v.  Chaloner,  2  Vesey,  83 ;  Isaac 
v.  Isaac,  Amb.  348  ;  Viner  v.  Francis,  2  Bro.  Ch.  658  ;  Hughes 
v.  Hughes,  3  Bro.  Ch.  352,  434  ;  Coleman  v.  Seymore,  1  Vesey, 
209 ;  Congreve  v.  Congreve,  1  Bro.  Ch.  530 ;  Butler  v.  Om- 
maney,  4  Russ.  70  ;  Bingrose  v.  Bramham,  2  Cox,  384  ;  Foster 
v.  Wyck,  17  Ohio,  250 ;  Saddler  v.  Wilson,  5  Ired.  Eq.  296  ; 
Joinder  v.  Crreen,  1  Dev.  Eq.  27  ;  Wood  v.  McGruire,  15  Geo. 
202  ;  Lorillard  v.  Coster,  5  Paige,  172  ;  Crone  v.  Odell,  1  Ball 
&  B.  450 ;  Whitbread  v.  St.  John,  20  Vesey,  152  ;  Ayton  v. 
Ayton,  1  Cox,  327  ;  Ellison  v.  Airey,  1  Bro.  Ch.  542 ;  Cook  v. 
Cook,  2  Vernon,  545. 

3.  If  Alice  C.  has  any  interest  at  all  in  the  fund,  it  is  only  in 
Mrs.  Sherrod's  share,  her  right  to  which  was  limited  to  her  life. 

4.  The  interest  of  Alice,  if  she  has  any,  would  not  attach  to 
any  part  of  the  fund  which  accrued  before  her  birth.  Simpson 
v.  Spence,  5  Jones's  Eq.  208 ;  2  Jarman  on  Wills,  87-8.  The 
bill  shows  that  she  has  already  received  more  than  her  share. 

5.  When  the  amount  of  the  bequest,  the  times  and  modes  of 
payment,  the  number  of  the  objects  of  the  testator's  bounty, 
with  the  obvious  purposes  of  the  bequest,  are  considered,  it  is 
apparent  that  the  testator  intended  that  the  entire  corpus  of 
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the  fund  should,  or  at  least  might,  be  expended  as  they  accrued, 
for  the  benefit  of  the  legatees.  In  point  of  fact,  too,  the  entire 
corpus,  except  the*  two  last  annual  instalments,  was  so  ex- 
pended during  the  life  of  Mrs.  Sherrod.  This  right  to  expend 
the  corpus  is  inconsistent  with  the  existence  of  any  remainder 
whatever.  McRee  v.  Means,  34  Ala.  349  ;  Flinn  v.  Davis,  18 
Ala.  132  ;  Allen  v.  White,  16  Ala.  181. 

B.  F.  SAFFOLD,  J. —  The  appellants,  claiming  a  legacy 
under  the  will  of  Jacob  Swoope,  filed  the  bill  to  obtain  a  con- 
struction of  the  clause  of  the  will  making  the  bequest,  and  also 
to  procure  distribution  of  the  fund  amongst  those  entitled  to 
receive  it.  The  clause  is  as  follows :  "  5th.  That  the  said  ex- 
ecutors shall  lay  aside  the  sum  of  four  hundred  dollars  annu- 
ally, for  ten  years,  to  be  managed  by  the  said  executors,  for  the 
sole  and  special  use  and  benefit  of  Sarah  A.  Sherrod  and  her 
children,  and,  after  her  death,  for  the  special  use  and  benefit  of 
her  children,  but  not  subject  in  any  manner  whatever  to  the 
control  of  her  husband."  The  will  was  nuncupative,  and  the 
testator  died  in  March,  1841.  At  that  time,  Sarah  A.  Sherrod 
had  two  children,  Benjamin  and  Francis  Sherrod  ;  and  after- 
wards, her  daughter,  Alice  C.  Sherrod,  was  born.  Mrs.  Sher- 
rod died  in  September,  1861,  leaving  her  children,  Francis  and 
Alice,  and  two  children  of  her  son  Benjamin,  who  had  died. 
Alice  alone  still  survives.  The  representative  of  Francis  is 
party  complainant  with  her,  and  the  trustee  of  the  fund,  and 
the  proper  representatives  and  heirs  of  Benjamin  and  his  chil- 
dren, are  the  defendants. 

The  law  is  clear,  that  the  bequest  in  the  will  of  Jacob  Swoope, 
quoted  above,  vested  presently,  on  the  death  of  the  testator,  in 
Sarah  A.  Sherrod  and  her  two  children  then  living,  to  wit, 
Benjamin  and  Francis.  2  Jarman  on  Wills,  m.  p.  75  ;  Nimmo 
v.  Stewart,  21  Ala.  682  ;  Smith  v.  Ashurst,  34  Ala.  208.  It  is 
equally  plain,  that  on  the  death  of  Mrs.  Sherrod,  some  estate 
was  bequeathed  to  her  children  existing  at  that  period,  though 
born  after  the  testator's  decease.  A  particular  estate  was 
carved  out,  with  a  gift  over  to  the  children  of  the  person  taking 
that  interest.  Such  gift  will  embrace  not  only  the  objects  liv- 
ing at  the  death  of  the  testator,  but  all  who  may  subsequently 
come  into  existence  before  the  period  of  distribution.  In  cases 
falling  within  this  rule,  the  children  living  at  the  death  of  the 
testator  take  a  vested  interest  in  their  shares  (though  future  in 
enjoyment),  subject  to  divestiture,  pro  tanto,  as  the  number  of 
objects  is  augmented  during  the  life  of  the  tenant  for  life ;  so 
that  their  shares,  on  their  death  before  the  termination  of  the 
life  estate,  if  transmissible,  would  go  to  their  respective  repre- 
sentatives.    2  Jarman   on  Wills,  pp.  74,  75,  76.     Therefore, 
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whatever  interest  Benjamin  and  Francis  acquired  by  the  death 
of  their  mother  was  vested  in  them  before  her  death,  but 
opened  to  admit  Alice  when  she  was  born.  What  was  that 
interest?  The  will  says,  for  the  sole  and  special  use  of  the 
mother  and  her  children,  and  after  her  death,  for  the  special  use 
and  benefit  of  her  children.  A  particular  estate  was  carved  out 
of  the  entire  legacy,  to  continue  during  the  life  of  the  mother, 
for  the  benefit  of  herself  and  her  children,  with  remainder  to 
her  children.  The  will  does  not  say,  that  after  her  death  the 
children  are  to  have  her  share,  nor  that  Benjamin  and  Francis 
are  to  have  any  greater  or  different  interest  than  she  is  to  have 
during  her  life.  All  that  is  given  to  her  and  her  existent  chil- 
dren is  given  over  to  her  children  after  her  death. 

The  appellees  contend,  that  Mrs.  Sherrod  and  her  children, 
Benjamin  and  Francis,  had  the  right  to  have  the  corpus  of  the 
fund  expended  for  their  benefit  during  the  life  of  Mrs.  Sherrod. 
They  invoke  the  principle,  that  an  absolute  power  of  disposi- 
tion or  alienation  in  the  first  taker  defeats  a  limitation  over  by 
way  of  executory  devise,  and  cite  McRee's  AdrrCrs  v.  Means, 
34  Ala.  349.  The  controlling  rule  in  the  exposition  of  wills  is, 
that  the  intention  of  the  testator,  expressed  in  his  will,  shall 
prevail,  provided  it  be  consistent  with  the  rules  of  law.  If 
two  parts  of  a  will  are  totally  irreconcilable,  the  subsequent 
words  must  be  taken  as  an  indication  of  a  subsequent  intention. 
But  they  should,  if  possible,  be  reconciled,  and  the  intention 
be  collected  from  the  whole  will.  If  two  intents  are  incon- 
sistent with  each  other,  that  which  is  primary  will  control 
that  which  is  secondary. 

Governed  by  the  above  rules,  the  construction  of  the  appel- 
lees will  not  be  made,  unless  it  be  indispensable.  If  the  testa- 
tor had  added  to  the  words  "  for  the  sole  and  special  use  and 
benefit  of  Sarah  A.  Sherrod  and  her  children,"  the  words 
M  during  her  life,"  they  would,  beyond  question,  "have  limited 
the  use  and  benefit  to  the  life  of  the  mother.  The  equivalent 
words,  "and  after  her  death,"  must  be  allowed  the  same 
operation.  The  rule,  that  a  remainder  may  be  limited  after  a 
life  estate  in  personal  property,  is  as  well  settled  as  any  other 
principle  of  our  law.  The  bequest  to  the  children  "  after  her 
death "  cannot  be  disregarded,  but  must  restrain  the  former 
words,  and  may  be  reconciled  with  them.  The  only  evidence 
of  two  intents  is  the  fact  that  children  were  born  before  and 
after  the  death  of  the  testator.  We  may  look  to  the  situation 
of  the  parties,  the  motives  which  might  naturally  operate  on 
the  testator,  and  any  other  circumstances  calculated  to  give 
evidence  of  intention,  in  construing  ambiguous  expressions. 
When  these  aids  concur  with  the  literal  import  of  the  words, 
there  is  every  reason  to  support  the  intention  they  indicate. 
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Mrs.  Sherrod  was  the  niece  of  the  testator's  wife,  and  it  is 
natural  to  suppose  that  his  affection  for  her  children  was 
mainly  due  to  his  regard  for  her.  No  reason  is  apparent  why 
he  should  have  preferred  some  of  her  children  to  others. 
Those  living  were  very  young.  The  bequest  was  not  large, 
and  would  be  more  useful  to  the  family  collectively,  than 
separately.  He  was  not  willing  for  her  husband  to  acquire 
any  interest  in  it,  but  after  her  death  he  wished  her  children 
to  have  whatever  was  left.  The  uncertainty  of  the  sum  which 
might  remain  formed  no  objection.  The  legacy,  though  small, 
was  not  consumed  by  the  use.  Upwell  v.  Hahey,  1  P.  W. 
651.  The  case  of  Smith  v.  Bell,  6  Peters  (U.  S.  R.),  68,  is 
very  similar  to  this  one,  and  contains  a  review  of  many  leading 
authorities  on  the  points  involved. 

Our  decision  is,  that  all  of  the  children  of  Mrs.  Sherrod, 
including  Alice,  are  equal  participants  in  the  property,  and 
that  Benjamin's  share,  having  been  vested  in  him,  goes  to  his 
personal  representatives ;  and  that  the  trustee  should  be  cred- 
ited with  all  sums  paid  for  the  use  and  benefit  of  the  benefi- 
ciaries, and  be  charged  with  the  balance  not  so  accounted  for. 
The  decree  is  reversed,  and  the  cause  remanded. 


Goldthwaite  v.  City  Council  of  Montgomery. 

Quasi- Criminal  Proceeding  for  Violation  of  Municipal  Ordinance. 

1.  Sufficiency  of  complaint. —  Gn  appeal  from  the  decision  of  the  mayor,  in  a 
7uas('-criminal  proceeding  for  the  violation  of  a  municipal  ordinance,  it  is  not 
necessary  that  the  complaint,  or  statement  of  facts,  should  set  out  the  ordinance 
alleged  to  have  been  violated  :  it  is  sufficient  to  state  its  date  and  purpose  so  as  to 
identify  it,  and  allege  a  violation  of  it. 

2.  License  tax  on  lawyers.  —  Under  the  constitution  and  laws  of  this  State,  the 
legislature  may  impose  a  license-tax  on  lawyers  engaged  in  the  practice  of  their 
profession,  and  enforce  its  payment  by  proper  penalties;  and  this  power  it  may 
delegate  to  a  municipal  corporation,  and  has  conferred  on  the  city  of  Mont- 
gomery. 

Appeal  from  the  Circuit  Court  of  Montgomery. 
•  Tried  before  the  Hon.  Jas.  Q.  Smith. 

Jno.  W.  A.  Sanfoed,  with  S.  F.  Rice,  for  appellant. 

PETERS,  C.  J.  — The  city  of  Montgomery  sued  the 
appellant,  Richard  W.  Goldthwaite,  for  a  violation  of  an 
ordinance  or  by-law  of  the  city  government,  which  required 
all  lawyers,  practising  as  such  within  the  city  limits,  to  obtain 
a  license  from  the  corporate  authorities,  permitting  such  prac- 
tice within  the  boundaries  of  the  city  corporation.  The  cause 
was  commenced  before  the  mayor,  where  judgment  was  given 
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in  favor  of  the  city.  From  this  there  was  an  appeal  to  the 
circuit  court,  where  there  was  a  new  trial  had,  and  the  judg- 
ment was  again  rendered  in  favor  of  the  city  government. 
From  this  latter  judgment,  the  defendant  in  the  circuit  court 
brings  the  case  to  this  court  by  appeal.  Here,  the  errors 
assigned  involve  the  sufficiency  of  the  complaint  in  the  circuit 
court  and  the  legality  of  the  city  ordinance,  or  by-law,  under 
authority  of  which  the  judgment  below  was  rendered. 

1.  The  cause  of  demurrer  which  assails  the  form  of  the 
complaint  is  not  sufficient  to  justify  a  reversal.  It  is  that  the 
city  ordinance  is  not  set  out  at  large  in  the  statement  of  the 
cause  of  action.  Under  our  practice,  this  is  not  required. 
"  A  presentation  of  the  facts,  or  matter  to  be  put  in  issue,  in 
an  intelligible  form,"  is  all  that  is  necessary.  Rev.  Code,  § 
2629.  Both  in  forms  and  principles,  our  system  of  pleading  is 
very  different  from  those  established  at  common  law.  For 
this  reason,  common-law  authorities  are  of  little  force  upon 
such  subjects  in  our  courts.  Here,  the  pleading  shows  and 
states  all  the  facts  in  an  intelligible  form  required  in  such  a 
case.  In  the  case  of  Case  v."  Mayor  of  Mobile  (30  Ala.  538), 
the  complaint  did  not  show  what  ordinance  or  by-law  of  the 
city  of  Mobile  had  been  violated  by  the  defendant.  It  was 
merely  mentioned,  but  not  specified  by  its  title  and  its  date, 
as  in  the  present  case.  The  complaint  in  that  case  was  pro- 
nounced bad.  This  is  not  such  a  case.  This  cause  of  demur- 
rer was,  therefore,' properly  overruled.  Dillon  on  Munic.  Corp. 
p.  343,  §  347,  note  2. 

2.  The  other  grounds  of  demurrer  involve  a  discussion  of 
the  ordinance  complained  of  and  the  power  to  pass  it.  Did 
the  city  of  Montgomery,  as  a  municipal  corporation,  created 
under  the  laws  of  this  State,  have  the  authority  to  pass  and 
enforce  such  an  ordinance  ?  This  seems  to  be  the  main  ques- 
tion. This  depends  upon  the  power  of  the  State  to  confer  such 
authority  upon  the  city  corporation,  and  upon  the  further  fact 
whether  such  authority  has  in  truth  been  so  conferred. 

There  is  nothing  in  the  constitution  or  laws  of  this  State, 
known  to  me,  which  places  the  pursuit  of  the  practice  of  the 
law  above  legislative  control,  or  exempts  that  particular  occu- 
pation from  the  burdens  of  the  government  imposed  by  tax- 
ation in  any  of  its  forms.  If  such  exemption  existed  by  a  con- 
stitutional or  legislative  command,  it  could  be  very  easily 
pointed  out  and  shown.  But  this  has  not  been  done,  or 
attempted  in  any  other  way,  than  by  mere  implication.  This 
is  hardly  sufficient  to  establish  the  relinquishment  by  the 
State  of  the  power  to  tax  and  regulate  the  occupations  of  its 
citizens  by  state  laws.  City  Council  of  Montgomery  v.  Shoe- 
maker, June  term,  1873.     Such  a  matter  is  wholly  a  domestic 
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affair,  and  it  is  governed  by  the  state  constitution  and  state 
laws.  The  national  government  has  nothing  to  do  with  it. 
In  the  State  of  Ohio,  this  power  to  tax  the  occupations  of 
lawyers  as  such  has  been  expressly  affirmed.  The  State  of 
Ohio  v.  Gazlay,  5  Ohio,  14.  In  this  case,  the  court  say,  a 
lawyer's  "  license  cannot  be  holden  to  confer  any  vested  priv- 
ilege, but  is  liable  to  be  modified  in  any  manner  which  the 
public  welfare  may  demand."  The  license,  then,  is  not  an 
exemption  from  the  burdens  of  taxation.  It  merely  permits 
the  holder  of  it  to  pursue  the  business  and  occupation  of  an 
attorney-at-law  in  this  State,  and  leaves  the  occupation  itself 
free  to  be  taxed,  to  the  same  extent  that  other  occupations 
may  be  taxed,  and  for  like  purposes.  This  was  the  determi- 
nation of  this  court  at  its  last  term.  Cousins  v.  The  State, 
and  Harris  v.  The  State,  at  the  present  term.  We  feel  no 
disposition  to  depart  from  the  principles  announced  in  these 
cases. 

Having  shown  that  this  power  to  license  occupations  exists 
in  the  state  government,  it  is  beyond  doubt  that  it  may  be 
transferred  to  a  municipal  corporation  creating  a  city  govern- 
ment. Mayor,  £c.  of  Mobile  v.  Yuille,  3  Ala.  137.  Like 
decisions  have  been  made  in  other  states  of  the  Union.  Dillon 
on  Munic.  Corporations,  p.  301,  note  1.  Then,  does  the  act 
incorporating  the  city  of  Montgomery  confer  this  power  ?  I 
think  it  does.  The  ninth  section  of  this  act,  among  much 
other  matter,  declares,  that,  "  The  mayor  and  aldermen  "  (of 
said  city  of  Montgomery)  "  shall  have  power  and  authority  to 
pass  laws  for  the  assessment,  levy,  and  collection  of  taxes,  not 
exceeding  the  following  rates  :  "  "  on  "  .  .  .  .  "  Lawyers,  doc- 
tors, dentists,  photographers,  and  daguerrian  artists,  a  tax  not 
exceeding  twenty  dollars  per  annum"  Acts  of  Ala.  1869- 
1870,  pp.  361,  362,  §  9.  This  power  was  carried  into  execu- 
tion by  the  corporate  government  of  the  city,  by  proper  ordi- 
nances, for  that  purpose.  It  was  shown  on  the  trial  below  that 
the  appellant  was  a  lawyer,  and  had  violated  these  ordinances 
by  engaging  in  the  business  of  his  profession  in  the  city,  with- 
out paying  for  and  taking  out  a  license  for  the  same.  Upon 
this  testimony,  he  was  convicted,  and  sentenced  to  pay  five 
dollars  to  the  city,  and  costs.  This  judgment  was  correct.  It 
is,  therefore,  affirmed  with  costs. 
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Tallassee  Manufacturing  Company  v.  Glenn. 

Bill  in  Equity  for  Injunction  of  Illegal  Tax. 

1.  When  equity  mil  enjoin  sale  for  taxes.  —  A  court  of  equity  will  enjoin  the  sale 
of  a  manufacturing  company's  property  for  taxes,  when  it  appears  that  while  a 
former  suit  in  chancery  was  pending  between  the  tax-collector  and  the  company, 
respecting  the  amount  of  taxes  which  the  company  was  liable  to  pay,  an  act  of 
the  legislature  was  passed,  at  the  instance  of  the  company,  providing  for  an  ad- 
justment or  arbitration  of  the  matters  in  dispute;  that  the  company  complied  with 
the  terms  of  the  act,  and  that,  in  consequence  of  the  tax-collector's  refusal  to  abide 
by  the  arbitration,  as  the  act  required  him  to  do,  the  chancellor's  decree  was 
affirmed  on  error  against  the  company. 

2.  Constitutionality  of  act  "for  relief  of  Tallassee  Manufacturing  Company," 
approved  Feb.  8,  1872.  —  The  act  approved  February  8,  1872,  entitled  "An  act 
for  the  relief  of  Tallassee  Manufacturing  Company  Number  One"  (Sess.  Acts 
1871-2,  411-12),  which  makes  it  the  duty  of  the  auditor  to  ascertain  the  amount 
of  taxes  due  from  the  company  during  the  years  1869,  1870,  and  1871,  and  to 
certify  the  same  to  the  tax-collector  of  Elmore  county ;  and  requires  the  tax-collec- 
tor to  receive  from  the  company  the  amount  thus  certified,  in  full  payment  of  all 
taxes  due  from  the  company  for  those  years;  with  a  proviso,  that  the  company 
"  pay  all  the  costs  that  have  accrued  in  litigation  in  a  controversy  between  said 
company  and  the  tax-collector  of  Elmore  county,"  —  is  not  obnoxious  to  any  con- 
stitutional provision:  it  is  not  an  attempt  by  the  legislature  to  exercise  judicial 
power;  nor  is  it  an  appropriation  of  money  from  the  public  treasury,  which  re- 
quires a  two  thirds  vote  of  the  general  assembly ;  and  the  title  expresses  the  sub- 
ject-matter with  sufficient  clearness  and  fulness. 

3.  Meaning  of  "costs  that  have  accrued"  in  pending  suit.  —  "All  the  costs  that 
have  accrued,"  when  the  words  are  used  in  the  compromise  of  a  pending  suit,  or 
in  a  private  statute  providing  for  such  compromise,  mean  costs  that  would  follow 
the  judgment,  and  do  not  include  attorneys'  fees. 

Appeal  from  the  Chancery  Court  of  Elmore. 

Heard  before  the  Hon.  Charles  Turner. 

The  bill  in  this  case  was  filed  on  the  24th  February,  1873, 
by  the  "  Tallassee  Manufacturing  Company  Number  One,"  a 
corporation  chartered  by  an  act  of  the  general  assembly  of  this 
State,  against  John  S.  C.  Glenn,  the  tax-collector  of  Elmore 
county  ;  and  sought  to  enjoin  a  sale  of  the  complainant's  prop- 
erty by  the  defendant,  under  a  levy  and  advertisement,  for  the 
unpaid  taxes  for  the  years  1869,  1870,  and  1871.  There  was 
a  controversy  between  the  company  and  a  former  tax-collector, 
one  Spigener,  in  reference  to  these  taxes ;  and  the  company 
filed  a  bill  in  chancery  against  the  collector,  to  enjoin  the  col- 
lection of  the  tax  which  had  been  assessed  against  its  new 
machinery.  The  chancellor  dismissed  the  bill  in  that  case, 
and  his  decree  was  affirmed  by  this  court,  at  its  January  term, 
1873.  See  the  case  reported  in  49  Ala.  262-5.  While  that 
case  was  pending,  the  company  procured  the  passage  of  an  act 
by  the  general  assembly  for  the  settlement  of  the  matters  in 
controversy ;  which  act  was  approved  on  the  8th  February, 
1872,  and  was  as  follows :  — 

"  An  act  for  the  relief  of  Tallassee  Manufacturing  Company 
Number  One. 
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"  Section  1.  Be  it  enacted  by  the  general  assembly  of  Ala- 
bama, That  it  is  hereby  made  the  duty  of  the  auditor  of  the 
State  to  ascertain  what  amount  of  taxes,  state  and  county,  the 
Tallassee  Manufacturing  Company  Number  One  is  liable  to 
pay  for  the  years  1869,  1870,  and  1871,  and  to  certify  such 
amount  to  the  tax-collector  of  Elmore  county. 

"  Sec.  2.  Be  it  further  enacted,  That  it  shall  be  the  duty  of 
the  tax-collector  of  Elmore  county  to  receive  from  the  said 
Tallassee  Manufacturing  Company  Number  One,  in  full  pay- 
ment of  their  taxes  for  the  years  1869,  1870,  and  1871,  the 
amount  thus  certified  to  him  by  the  auditor.  Provided,  that 
the  said  Tallassee  Manufacturing  Company  Number  One  will 
pay  all  the  costs  that  have  accrued  in  litigation  in  a  contro- 
versy between  said  company  and  the  tax-collector  of  Elmore 
county." 

The  bill  alleged  that  the  auditor,  acting  under  the  authority 
of  this  law,  ascertained  the  amount  due  from  the  company, 
for  the  taxes  of  the  years  specified,  to  be  in  the  aggregate 
$3,500.36,  and  certified  the  same,  in  proper  form,  to  the  de- 
fendant, on  the  17th  June,  1872 ;  that  the  company  tendered 
this  sum  to  the  defendant,  and  paid  all  the  costs  which  had 
then  accrued  in  the  pending  suit ;  that  the  defendant  refused 
to  receive  the  amount  so  tendered,  and  demanded  a  larger 
sum,  and  was  proceeding  to  enforce  its  collection,  whereby 
irreparable  damage  would  be  done  to  the  company  and  its 
property,  &c.  The  chancellor  dismissed  the  bill,*  on  motion, 
after  the  filing  of  the  answer,  on  the  ground  that  it  was  want- 
ing in  equity,  because  it  did  not  show  a  sufficient  compliance 
on  the  part  of  the  company,  within  a  reasonable  time,  with 
the  terms  of  the  act  above  quoted  ;  but  he  afterwards  allowed 
an  amended  bill  to  be  filed,  in  which  the  complainant  set  out 
more  specifically  the  facts  showing  compliance  on  its  part  with 
the  terms  of  said  act ;  and  he  dismissed  the  amended  bill,  also, 
for  want  of  equity.  The  chancellor's  decree  is  now  assigned 
as  error. 

Blakey  &  Ferguson,  for  the  appellant. 

Watts  &  Troy,  contra. 

B.  F.  SAFFOLD,  J.  —  The  appellant  obtained  an  injunc- 
tion against  the  appellee,  as  tax-collector  of  Elmore  county,  to 
restrain  him  from  selling  its  property  for  the  payment  of  cer- 
tain taxes  levied  upon  it.  The  bill  filed  for  the  purpose 
alleged,  that  a  controversy  at  law  was  pending  between  the 
parties  about  the  matter,  when  the  legislature,  at  the  instance 
of  the  appellant,  passed  an  act  authorizing  and  appointing  the 
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auditor  to  ascertain  what  amount  of  taxes  in  question  the  com- 
pany was  liable  to  pay,  and  to  certify  the  same  to  the  tax-col- 
lector, who  should  receive  it  in  full  satisfaction,  provided  the 
company  would  pay  all  of  the  costs  which  had  accrued  in  the 
litigation  ;  that  the  auditor  had  complied  with  the  act,  by 
ascertaining  and  stating  the  account,  and  informing  the  tax- 
collector  thereof;  but,  on  the  tender  of  the  amount  so  fixed, 
and  the  costs  of  the  litigation,  by  the  complainant,  the  tax- 
collector  refused  to  accept  it.  The  injunction  was  dissolved, 
upon  the  denials  of  the  answer.  Afterwards,  the  bill  was 
amended,  by  more  specific  allegations  of  the  complainant's  com- 
pliance with  the  terms  of  the  act  of  the  legislature.  On  final 
hearing,  it  was  dismissed  for  want  of  equity.  The  appeal 
embraces  both  decrees. 

1.  A  sale  of  land  for  the  payment  of  taxes,  under  a  judg- 
ment at  law,  affirmed  in  the  supreme  court,  in  which  the 
liability  of  the  property  was  determined,  would  leave  the 
owner  little  remedy,  except  in  his  right  of  redemption.  If 
such  sale  ought  not  to  be  made,  equity  only  can  prevent  it. 

2.  If  the  act  of  February  8,  1872,  is  valid,  and  was  com- 
plied with,  it  gave  the  complainants  rights  which  are  denied 
by  the  decrees.  The  objections  alleged  to  its  validity  are :  1st, 
that  it  is  an  exercise  of  judicial  power  by  the  legislature ;  2d, 
that  it  is  an  appropriation  of  money  without  a  two  thirds  vote 
of  the  legislature  ;  3d,  and  that  its  subject  is  not  expressed  in 
the  title. 

The  authority  of  the  State  to  make  a  contract,  and  to  allow 
suits  to  be  instituted  against  itself  by  its  citizens,  must  be  con- 
ceded. A  party  to  a  suit  upon  a  contract  must,  from  necessity, 
have  the  power  to  compromise  the  suit.  The  ability  to  do  so 
is  inseparable  from  the  capacity  to  make  a  contract,  and  to  be 
sued  on  it.  A  compromise,  or  submission  to  arbitration,  of 
demands  and  claims,  is  a  contract,  supported  by  the  considera- 
tion of  mutual  promises.  When  the  prevention  of  litigation  is 
the  object,  no  investigation  into  the  character  or  value  of  the 
claims  submitted  will  be  entered  into,  for  the  purpose  of  set- 
ting aside  a  compromise,  if  the  parties  entering  into  it  thought 
at  the  time  that  there  was  a  question  between  them.  1  Par- 
sons on  Contracts,  364.  It  is  enough,  if  there  be  an  actual 
controversy,  of  which  the  issue  may  be  considered  by  both 
parties  as  doubtful.  In  this  case,  there  was  litigation  virtually 
between  the  State  and  the  complainant ;  and  the  legislature,  at 
the  instance  of  the  other  party,  appointed  the  auditor  to  settle 
the  controversy.  No  manner  of  doing  so  was  dictated,  further 
than  that  the  company,  admitting  its  liability  for  some  amount, 
was  required  to  pay  the  cost  of  the  suit  which  it  had  instituted. 
Whatever  the  auditor  and  the  company  agreed  upon,  the  State 
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consented  to  abide  by.  The  auditor  was  not  made  a  judge, 
because,  in  that  case,  the  company  would  not  have  been  left  at 
liberty,  by  refusing  to  pay  the  cost,  to  nullify  his  decision. 
The  foregoing  argument  as  well  establishes  that  there  was  not 
on  the  part  of  the  State  a  giving  away  of  money. 

The  subject  expressed  in  the  title  is,  "  For  the  relief  of 
Tallassee  Manufacturing  Company  No.  1."  This  is  a  private 
act,  and  is  a  measure  of  relief  for  the  company  named.  It 
would  have  been  more  in  conformity  with  the  constitution,  if 
the  nature  of  the  relief  had  been  more  clearly  expressed  in  the 
title.  But  its  character  of  privacy,  and  the  limitation  of  the 
subject  to  that  expressed  in  the  title,  dispense  with  much  of 
the  reason  for  the  constitutional  provision,  in  the  want  of  pub- 
lic concern  in  the  matter.  Such  an  act  could  scarcely  interfere 
with  the  interests  of  other  persons.  We  think  it  sufficiently 
conforms  to  the  constitution. 

3.  The  costs  of  the  suit  intended  to  be  compromised  are 
such  as  would  have  followed  a  judgment  adverse  to  the  com- 
pany. Attorneys'  fees  would  not  be  included.  To  ascertain 
them  would  require  a  separate  suit,  and  independent  proof, 
especially  if  the  compromise  had  proved  effective  before  the 
judgment  on  appeal. 

The  allegations  of  the  amended  bill  sufficiently  aver  due 
diligence  on  the  part  of  the  company  in  accepting  the  terms  of 
the  act. 

The  decrees  are  reversed,  and  the  cause  is  remanded. 


Kane  v.  Gammell. 

Appeal  Case  from  Justice's  Court. 

Appeal  and  certiorari  from  justice's  court;  when  triable.  —  A  case  commenced  in  a 
justice's  court,  and  removed  by  the  defendant,  by  appeal  or  certiorari,  into  the  cir- 
cuit court,  should  not  be  dismissed  at  the  first  term,  for  want  of  prosecution,  when 
the  record  does  not  show  that  the  plaintiff  had  five  days'  written  notice  of  the  ap- 
peal or  certiorari  (Rev.  Code,  §  2778),  but  the  cause  should  be  continued  until  the 
next  term,  in  order  that  the  proper  notice  may  be  given. 

Appeal  from  the  Circuit  Court  of  Montgomery. 
Tried  before  the  Hon.  James  Q.  Smith. 

Herbert  &  Murphey,  for  the  appellant. 

PETERS,  C.  J.  —  Kane  sued  Gammell  in  a  justice's  court, 
and  obtained  judgment  against  him,  on  the  10th  day  of  July, 
1872,  for  twenty  dollars  and  costs.  On  the  5th  August,  1872, 
Gammell  applied  by  petition  to  the  probate  judge  of  Montgom- 
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ery  county,  for  a  certiorai  to  remove  said  cause  into  the  circuit 
court  of  said  county,  at  the  term  to  be  held  on  the  2d  Monday 
in  December,  1872.  In  said  circuit  court,  on  the  23d  day  of 
January,  1873,  a  day  of  said  December  term,  the  following 
judgment  was  rendered  in  said  cause  :  "  This  cause  being  called 
for  trial,  and  no  one  appearing  to  prosecute  the  same,  it  is  dis- 
missed for  want  of  prosecution.  It  is  therefore  considered  by 
the  court,  that  the  said  defendant  go  hence,  and  recover  of  the 
said  plaintiff  the  costs  in  this  behalf  expended,  for  which  let 
execution  issue."  From  this  judgment  said  Kane  appeals  to 
this  court,  and  here  assigns  the  same  as  error. 

"  No  appeal,  or  certiorari,  shall  be  tried  at  the  first  term, 
unless  it  appears  that  five  days'  notice  in  writing  has  been 
given  to  the  opposite  party,  his  agent,  or  attorney  ;  but  such 
case  must  be  continued  until  the  next  term."  Rev.  Code,  § 
2778.  The  record  in  this  case  does  not  show  that  such  notice 
was  given  to  the  opposite  party  in  the  court  below,  who  is  the 
appellant  in  this  court.  It  was  error,  therefore,  to  dismiss  the 
suit  for  want  of  prosecution.  The  cause  should  have  been  con- 
tinued until  the  next  term,  and  notice  should  have  been  given 
as  required  by  law.  Wyatt  v.  Avery,  14  Ala.  586  ;  Crownover 
v.  Srygley,  19  Ala.  251.  For  this  defect  in  the  proceedings, 
the  judgment  must  be  reversed,  and  the  cause  remanded  to  said 
circuit  court,  with  instructions  to  that  court  to  cause  the  proper 
notice  to  be  given  of  the  pendency  of  the  suit  in  that  court. 


Jones's  Administrator  v.  Logan  &  McMorris. 

Detinue  for  Watch. 

Estoppel  against  administrator.  —  An  administrator  cannot  maintain  an  action  for 
the  recovery  of  a  watch,  which  the  friends  of  the  intestate  pawned  to  procure  his 
coffin,  if  he  was  a  party  to  the  transaction,  though  not  then  the  administrator,  and 
the  price  of  the  coffin  has  not  been  paid ;  but  proof  of  his  presence  and  passive 
assent  merely  is  not  sufficient  to  defeat  his  action. 

Appeal  from  the  Circuit  Court  of  Elmore. 
Tried  before  the  Hon.  James  Q.  Smith. 

J.  Falkner,  for  the  appellant. 

Watts  &  Troy,  contra. 

B.  F.  SAFFOLD,  J. —  The  appellant  sued  the  appellees,  in 
detinue,  for  the  recovery  of  a  watch,  the  property  of  his  intes- 
tate. The  latter  became  possessed  of  it  under  the  following 
circumstances  :  Immediately  after  the  intestate's  death,  Hughes 
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and  others,  his  friends,  pawned  his  watch  to  the  defendants, 
for  a  coffin,  which  they  would  not  sell  unless  the  price  was  se- 
cured. Hughes  testifies  that  the  plaintiff,  not  then  the  admin- 
istrator, agreed  to  the  transaction  ;  but  he  says,  he  went  with 
the  party  to  the  defendant's  store,  and  offered  to  pledge  his 
own  watch.  They  refused  to  take  it,  and  he  was  proceeding 
to  get  the  coffin  elsewhere,  when  he  was  informed  of  the  ar- 
rangement made,  from  which  he  did  not  dissent.  The  court 
charged  the  jury  to  find  for  the  defendants. 

The  pledge,  or  bailment  of  the  watch,  was  made  without  au- 
thority, and,  consequently,  transferred  no  interest  in  it  to  the 
defendants.  If  the  plaintiff  participated  in  it,  he  cannot  re- 
cover the  watch,  without  paying  the  money  for  which  it  was 
pledged.  If  he  did  not,  he  may.  1  Williams  on  Ex'rs,  334, 
527  ;  Whitehall  v.  Squire,  1  Salk.  295.  As  he  was  not  ad- 
ministrator at  the  time,  his  mere  presence  and  passive  assent 
to  the  transaction  is  not  sufficient  to  defeat  his  suit.  He  must 
be  shown  to  have  been  a  party  to  it.  There  was  more  of  con- 
flict in  the  testimony  than  authorized  the  charge  of  the  court. 
The  judgment  is  reversed,  and  the  cause  remanded. 


Cullen  et  al.  v.  Lee  et  al. 

Motion  to  dismiss  Appeal, 

Sufficienq)  of  appeal  bond. —  It  is  not  neccessary  that  an  appeal  or  supersedeas 
bond  should  show  on  its  face  which  of  the  obligors  are  sureties,  and  which  are 
principals. 

Appeal  from  the  Chancery  Court  of  Sumter. 

Heard  before  the  Hon.  A.  W.  Dillard. 

The  appellees  in  this  case  submitted  a  motion  to  dismiss  the 
appeal,  on  the  following  grounds  :  "1.  "  There  is  no  certificate 
identifying  the  appeal  bond,  or  giving  the  names  of  the  sure- 
ties thereto."  "  2.  If  what  purports  to  be  an  appeal  bond,  in 
the  body  of  the  transcript,  be  considered  the  appeal  bond, 
there  is  only  one  surety  to  said  bond." 

Snedicop.  &  Cockrell,  with  T.  B.  Wetmope,  for  the  mo- 
tion. 

Smith  &  Cobbs,  contra. 

PETERS,  C.  J. — The  transcript  of  the  record,  which  is 
prepared  with  very  great  neatness  and  accuracy,  shows  that 
an  appeal  was  taken  from  the  final  decree  of  the  court  below, 
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which  was  rendered  on  the  17th  day  of  September,  1873,  and 
that  there  "  was  filed  in  said  cause  an  appeal  to  supersede 
and  reverse  the  decree,  which,  together  with  the  bond  and  ap- 
proval of  the  register,  is  in  words  and  figures  as  follows,  to 
wit :  "  and  a  formal  appeal  and  supersedeas  bond  is  then  copied 
into  the  transcript.  This  bond  is  signed  by  those  appellants 
who  took  the  appeal,  and  also  by  "  Thomas  Cobbs,  Robert  H. 
Smith,  and  Jona.  Bliss,"  who  are  not  parties  to  the  suit ; 
but  they  are  not  described  as  sureties  in  the  bond,  but  as  prin- 
cipal obligors.  Obviously,  this  is  a  sufficient  compliance  with 
the  purpose  of  the  statute,  which  only  requires  that  the  bond 
for  supersedeas  shall  be  in  double  the  amount  of  the  judgment, 
with  sufficient  sureties.  Rev.  Code,  §  3489.  It  is  not  necessary 
that  the  sureties  shall  be  so  described  in  the  bond.  They  are 
equally  sureties,  whether  so  named  or  not.  If  the  bond  is 
insufficient,  in  consequence  of  the  insolvency  of  the  "  security," 
the  register  or  clerk  will  be  liable  for  damages  that  may  thereby 
be  sustained.  Rev.  Code,  §  3491.  But  the  appeal  will  not  be 
dismissed.  Additional  bond  may  be  given.  Rev.  Code,  p.  844, 
§  4421.  There  is  no  pretence  that  the  bond  in  this  case  is  in- 
sufficient for  insolvency  of  the  "  security." 

The  motion  is  denied,  with  costs. 


High  tower  v.  Maull  et  al. 

Action  on  Promissory  Note,  by  Payee  against  Maker. 

1.  Presumption  as  to  meaning  of  "  dollars  "  in  note.  —  A  promissory  note  for  the 
payment  of  "  dollars,"  dated  in  January,  1865,  is  presumed  to  be  payable  in  law- 
ful money,  and  not  in  Confederate  currency  ;  but  this  presumption  may  be  re- 
butted, by  proof  of  an  agreement  or  understanding,  express  or  implied,  that  it 
should  be  paid  in  Confederate  currency. 

2.  When  guardian  may  sue  in  his  own  name. — A  guardian,  appointed  by  a 
probate  court  in  this  State,  in  June,  1861,  may  sue  in  his  own  name  on  a  promis- 
sory note  made  payable  to  him,  and  given  for  the  hire  of  his  ward's  property. 

Appeal  from  the  Circuit  Court  of  Russell. 

Tried  before  the  Hon.  L.  B.  Strange. 

This  action  was  brought  by  "  R.  Hightower,  guardian  of 
C.  B.  Geddis,  a  lunatic,"  against  W.  H.  Maull,  B.  R.  Boland, 
and  Miriam  Evans ;  was  commenced  on  the  20th  day  of 
January,  1866,  and  was  founded  on  the  defendants'  promis- 
sory note  in  these  words :  "  January  2,  1865.  On  the  25th 
day  of  December,  1865,  we  promise  to  pay  R.  Hightower, 
guardian  of  C.  B.  Geddis,  a  lunatic,  two  hundred  dollars 
($200),  for  the  hire  of  a  negro  man,  a  slave,  as  a  farm  la- 
borer." The  defendants  pleaded  "  the  general  issue,  in  short 
by  consent,  with  leave  to  give  any  special  matter  in  evidence," 
and  issue  was  joined  on  this  plea. 
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On  the  trial,  as  the  bill  of  exceptions  shows,  it  was  admitted 
that  the  plaintiff's  letters  of  guardianship  were  granted  by  the 
probate  court  of  Russell  county,  in  June,  1861 ;  and  that  the 
judge  then  presiding  in  said  court  had  been  duly  elected  in 
1858,  and  had  held  the  office  continuously  from  that  time, 
without  any  other  election  or  appointment.  Evidence  was 
introduced  on  the  part  of  the  defendants,  tending  to  show  that 
in  January,  1865,  negroes  were  hired  only  for  Confederate 
money,  and  could  have  been  hired  for  very  little,  if  anything, 
in  "  greenbacks  "  or  gold.  Several  exceptions  were  reserved 
by  the  plaintiff  to  the  admissibility  of  the  defendants'  testi- 
mony on  this  point ;  but  the  opinion  of  the  court  renders  it 
unnecessary  to  notice  them. 

The  court  charged  the  jury  as  follows  :  "  1.  That  the  court 
would  judicially  know,  unless  the  contrary  was  shown,  that  a 
promise  to  pay  money,  at  the  time  said  note  bears  date,  was 
made  with  reference  to  Confederate  money ;  that  Confederate 
money  was  illegal,  and  a  promise  to  pay  in  Confederate  money 
was  also  illegal ;  that  they  could  not  look  to  the  note  for  the 
purpose  of  fixing  the  measure  of  the  plaintiff's  recovery,  nor 
could  they  look  to  it  as  supporting  his  cause  of  action  ;  that  he 
could  only  recover,  if  at  all,  under  the  common  counts,  on 
proof  of  the  value  of  the  hire  of  the  slave. 

"  2.  That  the  burden  of  proving  the  value  of  the  hire  of  the 
slave  was  on  the  plaintiff ;  and  if  he  has  not  introduced  such 
proof,  the  j  ury  must  find  for  the  defendants. 

"  3.  That  if  the  plaintiff  was  appointed  guardian  of  said 
Geddis  in  June,  1861,  by  the  probate  court  of  Russell  county, 
and  the  judge  of  said  court  was  elected  in  1858,  and  had  never 
received  any  other  appointment,  but  continued  to  hold  said 
office  from  that  time  up  to  June,  1861,  then  the  plaintiff's 
appointment  as  guardian  was  void,  and  they  must  find  for  the 
defendants." 

The  plaintiff  excepted  to  these  charges,  and  he  now  assigns 
them  as  error,  together  with  the  rulings  of  the  court  on  the 
evidence. 

G.  D.  &  G.  W.  Hooper,  for  appellant. 

B.  F.  SAFFOLD,  J.  —  The  court  charged  the  jury,  that  a 
promissory  note,  bearing  the  date  of  the  one  sued  on  in  this 
case,  would,  unless  the  contrary  was  shown,  be  considered  as 
payable  in  Confederate  currency,  and,  consequently,  would  be 
deemed  illegal  and  void.  This  charge  is  erroneous.  The 
intendment  of  such  a  note  is,  that  it  is  payable  in  lawful 
money,  and  the  contrary  must  be  proved.  Wilcoxen  v.  Rey- 
nolds, 46  Ala.  529.     It  was  not  necessary  that  this  presump- 
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tion  should  be  overcome  by  proof  of  an  express  agreement  to 
receive  payment  in  some  other  currency.  Proof  that  it  was  so 
understood  between  the  parties  is  sufficient. 

2.  Whether  the  plaintiff  is  a  legally  appointed  guardian  or 
not  is  an  immaterial  inquiry  in  the  case.  The  defendants  can- 
not deny  the  character  in  which  they  contracted  with  him,  on 
the  grounds  objected.  The  suit  is  in  his  own  name,  on  a  con- 
tract made  with  him,  If  he  is  guardian,  he  can  maintain  the 
action.  Cox  v.  Williamson,  11  Ala.  343.  If  he  is  not,  he 
would  be  held  to  be  a  trustee  ;  and  as  such,  a  sufficient  inter- 
est in  him  is  shown  to  entitle  him  to  sue. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Amerson  v.    Montgomery  and  Mobile  Railroad 

Company. 

Action  against  Railroad  Company,  to  recover  Damages  for  Personal 

Injuries. 

Nonsuit;  when  appeal  lies.  —  A  nonsuit,  taken  by  the  plaintiff  in  consequence  of 
the  ruling  of  the  court  sustaining  a  demurrer  to  his  complaint,  is  voluntary,  and 
not  revisable  on  appeal  under  section  2759  of  the  Revised  Code. 

Appeal  from  the  Circuit*  Court  of  Conecuh. 

Tried  before  the  Hon.  P.  O.  Harper. 

This  action  was  brought  by  the  appellant,  an  infant,  who 
sued  by  his  next  friend,  to  recover  damages  for  personal  in- 
juries sustained  by  him  in  attempting  to' get  off  the  defendant's 
cars,  while  the  train  was  in  motion,  under  the  orders  of  the 
conductor.  The  court  below  sustained  a  demurrer  to  the  orig 
inal  complaint,  and  the  plaintiff  then  filed  an  amended  com- 
plaint, to  which  the  court  again  sustained  a  demurrer.  In 
consequence  of  these  rulings  of  the  court,  the  plaintiff  took  a 
nonsuit,  with  a  bill  of  exceptions ;  and  he  now  moves  to  set 
aside  the  nonsuit,  assigning  as  error  the  rulings  of  the  court  on 
the  demurrers  to  the  complaint.  The  appellee  submitted  a 
motion  to  dismiss  the  appeal,  on  the  ground  that  an  appeal 
does  not  lie  from  such  a  nonsuit ;  and  the  cause  was  submitted 
at  the  same  time  on  the  merits. 

Page  &  Herbert,  for  the  motion,  cited  Paulling  v.  Mar- 
shall, 47  Ala.  270  ;  and  Darcten  v.  James,  at  the  last  term. 

S.  J.  Cumming,  contra,  contended  that  section  2759  of  the 
Revised  Code,  like  the  act  of  1846,  authorizes  a  nonsuit  in 
consequence  of  the  adverse  rulings  of  the  court  on  the  plead- 
ings ;  and  that  a  nonsuit  cannot  be  considered  voluntary,  when 

vol.  n.  32 


498  SUPREME   COURT 

[New  Orleans,  Mobile,  and  Chattanooga  Railroad  Co.  v.  Long.] 

the  repeated  rulings  of  the  court  on  his  complaint  deny  his 
right  of  action.  He  cited  the  following  cases :  Palmer  v. 
Mice,  28  Ala.  430 ;  Vincent  v.  Mogers,  30  Ala.  471  ;  Downs  v. 
Minchew,  30  Ala.  86 ;  Duncan  v.  Hargrove,  22  Ala.  150 ; 
Tate  v.  Mc  dreary,  21  Ala.  499  ;  Shields  v.  Burns,  15  Ala.  818. 

PETERS,  C.  J.  —  I  have  carefully  examined  the  case  pre- 
sented by  the  record,  and  cannot  perceive  any  distinction 
between  it  and  the  case  of  JPaulling  v.  Marshall  §■  Wife,  47 
Ala.  270.  In  this  latter  case  it  was  said  :  "  Where  the  defend- 
ant demurs  to  the  plaintiff's  complaint,  and  it  is  sustained  by 
the  court,  and  the  plaintiff  excepts  to  the  decision  of  the  court, 
and  thereupon  suffers  a  nonsuit,  such  a  nonsuit  must  be  re- 
garded as  a  voluntary,  and  not  as  a  necessary  nonsuit ;  and 
such  a  nonsuit  will  not  be  set  aside  on  appeal,  under  section 
2759  of  the  Revised  Code."  This  is  precisely  the  present  case. 
The  nonsuit  will  not  be  set  aside  in  such  a  case.  Darden  v. 
James.  The  judgment  of  the  court  below  is  affirmed. 


New  Orleans,  Mobile,  and  Chattanooga  Railroad 
Company  v.  Long. 

Ancillary  Garnishment  in  Action  on  Common  Counts. 

1.  What  demands  may  be  subjected  by  garnishment.  —  A  garnishee  is  required  to 
answer  as  to  any  indebtedness  on  his  part  to  the  defendant,  at  the  time  of  the 
service  of  the  garnishment,  or  at  the  time  of  making  his  answer,  and  also  as  to 
any  future  indebtedness  that  may  arise  under  any  existing  contract  (Rev.  Code, 
§  2944) ;  and  judgment  may  be  rendered  against  him  for  any  such  indebtedness 
admitted  in  bis  answer. 

2.  Admissibility  of  other  garnishments  as  evidence.  —  When  a  garnishee  admits  an 
indebtedness  in  his  answer,  or  it  is  established  against  him  on  a  contest  of  his 
answer,  he  may  reduce  the  amount  of  the  plaintiffs  recovery  against  him,  by  show- 
ing that  another  creditor  has  recovered  a  judgment  in  garnishment  against  him, 
which  he  has  paid;  but  he  cannot  complain  of  the  rejection  of  such  garnishment 
and  judgment  as  evidence,  when  he  does  not  show  that  his  indebtedness  was  less 
than  the  amount  of  the  two  judgments  rendered  against  him. 

Appeal  from  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  James  Q.  Smith. 

Geo.  N.  Stewart,  for  the  appellant. 

B.  F.  SAFFOLD,  J.  —  The  appellee,  after  commencing 
suit  in  assumpsit  against  Franklin  W.  King,  procured  process 
of  garnishment  against  the  appellant.  The  company  answered, 
that  no  indebtedness  was  existing  from  itself  to  the  defendant. 
The  answer  was  contested,  on  issues  of  indebtedness  at  the 
time  of  the  service  of  the  garnishment,  and  at  the  date  of  the 
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answer.  The  plaintiff  proved  a  contract  between  the  defend- 
ant and  the  garnishee,  entered  into  the  day  before  the  garnish- 
ment was  served,  by  which  the  latter  purchased  from  the  other 
about  $2,000  worth  of  material  for  working  on  railroads.  The 
purchase-money  had  not  been  paid,  but  was  to  be  credited 
with  whatever  amount  the  vendor  was  indebted  to  the  com- 
pany. The  court  charged  the  jury,  that  the  plaintiff  was 
entitled  to  recover  from  the  garnishee  whatever  amount  (not 
in  excess  of  the  judgment  against  the  defendant)  the  company 
was  found  to  be  indebted  to  the  defendant  on  this  contract, 
either  at  the  date  of  the  service  of  the  garnishment,  or  of 
making  the  answer. 

Section  2944  of  the  Revised  Code  requires  the  garnishee  to 
"  answer,  upon  oath,  whether  he  was  indebted  to  the  defend- 
ant at  the  time  of  the  levy  of  the  attachment,  or  at  the  time  of 
making  his  answer,  and  whether  he  will  not  be  indebted  in 
future  to  him  by  a  contract  then  existing,"  &c.  The  charge  is 
a  correct  application  of  this  law  to  the  facts  related.  Such 
was  the  construction  given  to  it  in  Central  Plank  Road  Co.  v. 
Sammons  $  Dotes,  27  Ala.  380.  The  law  seems  to  be  a  fish- 
ing one,  and  its  tendency  undoubtedly  is  to  break  up  many 
contracts,  where  the  debtor  is  unable  to  devote  the  whole  of 
his  earnings  to  the  payment  of  his  debts.  But  we  think  the 
circuit  court  gave  to  it  the  natural  and  proper  interpretation 
of  its  terms. 

2.  The  judgment  obtained  by  Shawhan  against  the  company, 
as  garnishee  of  King,  was  admissible  to  reduce  the  recovery  in 
this  instance,  if  it  had  been  necessary.  But  the  appellant  did 
not  show  it  to  have  been  so,  and  it  did  not  strictly  come 
within  the  issue  made  up  or  argued.  Unless  its  amount  would 
have  made  the  judgment  in  this  case  extend  beyond  the  gar- 
nishee's indebtedness  to  the  defendant,  no  injury  is  done. 
The  appellant  does  not  claim  that  such  was  the  case. 

The  judgment  is  affirmed. 


Money  v.  Turnipseed. 

Petition  to  set  aside  Sale  of  Decedent's  Lands  under  Order  of  Probate 

Court. 

1.  Judicial  notice  of  government  surveys  of  public  lands.  — The  courts  will  take  ju- 
dicial notice  of  the  government  surveys  ot  the  public  lands  in  this  State,  and  know 
that  lands  lying  in  "  township  seven,  range  twenty-nine,"  can  only  be  found  in 
Henry  county. 

2.  Sale  of  decedent's  lands  for  payment  of  debts ;  description  of  lands  in  petition.  — 
In  proceedings  before  the  probate  court  for  the  sale  of  a  decedent's  lands  for  the 
payment  of  debts,  if  the  lands  are  so  described  in  the  petition  that  the  court,  aided 
by  its  judicial  knowledge  of  the  surveys  of  the  public  lands,  must  know  that  they 
are  situated  in  the  county,  this  is  sufficient  to  support  the  jurisdiction  of  the  court. 
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Appeal  from  the  Probate  Court  of  Henry. 

Jas.  G.  Cowan  and  J.  W.  Oates,  for  the  appellant. 

W.  C.  Oates,  contra. 

PETERS,  C.  J.  —  This  is  an  application  to  set  aside  a  sale 
of  lands,  made  by  order  of  the  probate  court  of  Henry  county 
for  the  payment  of  debts,  on  the  ground  that  the  order  of  sale 
and  the  sale  are  both  void.  The  application  was  refused  by  the 
court  below,  and  the  applicants  appeal  to  this  court,  and  here 
assign  as  error  the  refusal  of  the  probate  court  to  grant  the 
prayer  of  their  petition.  The  only  grounds  of  inaccuracy  in  the 
proceedings  of  the  court,  in  making  the  order  of  sale  sought  to 
be  set  aside,  is  that  the  lands  are  not  described  in  the  petition 
as  being  situated  in  this  State,  and  in  said  county  of  Henry. 
The  venue  laid  in  the  petition  is,  "  The  State  of  Alabama, 
Henry  County  ;  "  and  the  lands  are  thus  described  :  "  The  E. 
£  of  N.  E.  |,  sect.  21 ;  S.  E.  \  of  S.  W.  \,  sect.  16  ;  W.  \  of  N. 
W.  i,  and  N.  W.  \  of  S.  W.  i,  sect.  22,  T.  7,  R.  29."  This  is 
all  the  description  given  in  the  petition,  and  it  is  very  negli- 
gently made  ;  and  the  question  is,  whether  this  description 
shows  that  these  lands  are  in  said  county  of  Henry. 

In  the  case  of  Long  v.  Pace  (42  Ala.  495),  it  is  properly 
said,  that  this  court  will  take  judicial  notice  of  the  public  sur- 
veys of  the  lands  in  this  State.  It  is  known,  then,  that  such 
lands  as  those  above  described  do  lie  and  are  situated  in  said 
county  of  Henry  ;  and  if  it  had  been  added,  that  they  lay  in 
range  twenty-nine  east,  it  would  be  clear  that  this  is  the  only 
county  in  which  such  lands  could  be  found  ;  because  it  is  known 
that  these  lands  are  surveyed  from  the  meridian  of  St.  Ste- 
phens, and  that  there  is  no  such  range  as  that  above  described, 
except  the  one  east  from  St.  Stephens.  It  is  known,  also, 
that  township  seven,  in  range  twenty-nine,  is  found  in  said 
county  of  Henry,  and  nowhere  else  in  this  State.  The  situa- 
tion of  the  lands  is,  therefore,  sufficiently  fixed  to  make  it  cer- 
tain. This  is  sufficient  to  support  the  jurisdiction  of  the  court. 
King  v.  Kent,  29  Ala.  543 ;  Smitha  v.  Flournoy,  at  January 
term,  1872. 

The  other  objections  to  the  proceedings  in  the  probate  court, 
on  the  application  for  the  sale,  do  not  seem  to  be  sustained  by 
the  record. 

The  judgment  of  the  probate  court  is  affirmed. 
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Catterlin,  Administrator,  etc.  v.  Morgan. 

Application  to  set  aside  Final  Settlement  of  Administrator's  Accounts. 

Final  settlement  of  administrator's  accounts,  rendered  in  1864,  and  executed.  —  A 
decree  of  the  probate  court,  rendered  in  August,  1864,  on  final  settlement  of  an 
administrator's  accounts,  will  not  be  set  aside  and  vacated,  on  the  ground  that  it 
was  rendered  by  a  rebel  court,  and  ordered  distribution  of  Confederate  bonds  and 
assets,  when  it  appears  that  the  distributee  who  complains  of  it,  being  under  no 
legal  disability  at  the  time,  accepted  payment  in  such  funds,  and  gave  a  receipt  in 
full  satisfaction  of  the  decree  in  his  favor,  and  that  the  court,  on  the  filing  of  said 
receipt,  entered  satisfaction  of  the  decree,  and  discharged  the  administrator  from 
further  accountability. 

Appeal  from  the  Probate  Court  of  Choctaw. 

In  the  matter  of  the  estate  of  William  Hawkins,  deceased, 
on  the  application  of  Mrs.  Delia  M.  Morgan,  who  was  the 
widow  of  said  intestate,  to  set  aside  a  decree  rendered  by  said 
probate  court  on  the  5th  August,  1864,  on  final  settlement  of 
the  accounts  of  S.  E.  Catterlin,  the  administrator ;  which  de- 
cree was  in  the  following  words  :  "  This  day  comes  up  for  final 
action  and  decree,  according  to  previous  order  of  the  court,  the 
account  current  and  vouchers  heretofore  filed  by  S.  E.  Catter- 
lin, administrator  of  the  estate  of  William  Hawkins,  deceased, 
for  a  final  settlement  of  said  estate.  Now  comes  the  said  ad- 
ministrator, and  moves  the  court  to  proceed  with  said  settle- 
ment, and  that  said  account  be  passed  and  allowed ;  and  it 
being  shown  to  the  satisfaction  of  the  court,  that  at  least  three 
weeks'  previous  notice  of  this  settlement  has  been  given,  by 
posting  notices  on  the  court-house  door  and  three  other  public 
places  in  the  county,  and  the  interest  of  the  said  minor  heirs  of 
said  estate  being  represented  in  open  court  by  B.  H.  Warren, 
as  guardian  ad  litem  ;  the  court  now  proceeds  to  consider  said 
account  and  vouchers,  and  the  proof  adduced,  for  allowance  and 
decree.  Whereupon,  it  appearing  to  the  satisfaction  of  the 
court  that  the  said  account  is  legally  stated  and  vouched,  as  it 
now  stands,  it  is  therefore  ordered  and  decreed,  that  the  same 
be  passed,  allowed,  recorded,  and  filed,  as  a  final  settlement  of 
said  estate  ;  whereby  it  appears,  that  the  said  administrator  has 
received,  and  is  charged  with,  assets  as  follows,  to  wit :  the 
sum  of  twelve  thousand  nine  hundred  and  forty-eight  dollars, 
in  cash  and  Confederate  bonds,  and  that  he  has  paid  out  and 
expended  on  the  just  debts  of  said  estate,  including  court  fees, 
and  commissions  allowed  administrator,  the  sum  of  six  thousand 
five  hundred  and  fifty-two  -ffo  dollars,  for  which  he  produces 
proper  vouchers,  thus  showing  a  balance  in  his  hands  for  distri- 
bution amounting  to  six  thousand  three  hundred  and  ninety- 
five  tin  dollars  (twelve  hundred  and  ninety-five  dollars  being 
cash,  and  five  thousand  and  one  hundred  dollars  being  Confed- 
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erate  States  bonds)  ;  said  amount  to  be  divided  among  the  fol- 
lowing heirs  and  distributees  of  said  estate,  to  wit :  estate  of 
John  Hawkins,  Moses  Whitted,  administrator,  Rebecca  Noble, 
wife  of  Daniel  Noble,  Almance  Case,  wife  of  John  B.  Case, 
Mary  A.,  wife  of  Alfred  Keel,  Margaret,  Ben,  Elizabeth,  Wal- 
ton, and  Ann  Howler,  to  receive  one  half  of  said  amounts  for 
distribution ;  and  Delia  M.  Morgan,  wife  of  James  C.  Morgan, 
to  receive  the  remaining  half  of  said  estate  ;  for  which  amounts 
execution  against  the  goods  and  chattels,  lands  and  tenements 
of  said  administrator  may  issue,  in  favor  of  the  parties  afore- 
said, distributees.  The  aforesaid  first  named  seven  heirs'  and 
distributees'  half  being  three  thousand  one  hundred  and  ninety- 
seven  -^  dollars,  it  is  ordered  and  decreed,  that  said  amount 
be  equally  divided  among  them  ;  which,  when  equally  divided, 
gives  to  each  heir  the  sum  of  four  hundred  and  fifty -six  T7^9o  dol- 
lars, for  which,  as  above  directed,  execution  may  issue  in  their 
favor ;  and  for  the  remaining  half  of  said  amounts,  being  the 
sum  of  three  thousand  one  hundred  and  ninety-seven  -j^  dollars, 
execution  may  issue,  as  above  directed,  in  favor  of  the  said  Mrs. 
Delia  M.  Morgan." 

The  record  does  not  show  when  the  petition  to  set  aside  this 
decree  was  filed,  but  it  was  heard  on  the  14th  August,  1870. 
The  grounds  for  setting  aside  the  decree  were  thus  stated  in 
the  petition  :  "  1.  Because  said  decree  is  vague  and  uncertain. 
2.  Because  said  decree  is  rendered  upon  Confederate  bonds  and 
assets,  and  execution  ordered  to  issue  for  the  collection  of  Con- 
federate bonds  and  assets.  3.  Because  said  decree  was  not  ren- 
dered by  any  court  of  competent  jurisdiction,  nor  by  any  legal 
and  competent  judge  of  said  probate  court.  4.  Because  said 
settlement  is  illegal  and  void." 

On  the  evidence  adduced,  the  court  set  aside  the  final  settle- 
ment ;  to  which  the  administrator  excepted,  and  which  he  now 
assigns  as  error. 

Watts  &  Tboy,  with  Thos.  Cobb,  for  the  appellant. 

W.  Bailey,  contra. 

B.  F.  SAFFOLD,  J.  —  The  appeal  is  taken  from  a  decree 
of  the  probate  court  vacating  a  final  settlement,  which  the  ap- 
pellant, as  administrator  of  the  estate  of  William  Hawkins,  had 
made  on  the  5th  of  August,  1864.  The  application  to  set  aside 
the  settlement  was  presented  by  the  appellee,  as  the  widow  of 
the  intestate,  and  she  does  not  appear  to  represent  any  other 
than  her  own  interest  in  the  estate.  The  grounds  of  objection 
alleged  in  the  petition  are :  1st,  that  the  decree  is  vague  and 
uncertain;  2d,  that  it  was  "rendered  upon  Confederate  bonds 
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and  assets,  and  execution  ordered  to  issue  for  the  collection  of 
Confederate  bonds  and  Confederate  assets  ;  "  3d,  that  the  "  de- 
cree was  not  rendered  by  any  court  of  competent  jurisdiction, 
nor  by  any  legal  and  competent  judge  of  said  probate  court." 

The  decree  finds  the  amount  with  which  the  administrator 
was  chargeable,  and  the  amount  expended  by  him.  The  bal- 
ance against  him  is  also  found  to  consist  partly  of  cash  and 
partly  of  Confederate  bonds  ;  and  distribution  of  the  same  is 
made,  with  direction  for  execution  to  issue  in  favor  of  the  dis- 
tributees respectively.  It  appears  that  the  administration  was 
commenced  prior  to  the  late  war,  and  that  the  balance  above 
mentioned  was  the  proceeds  of  property  of  the  estate  sold  by 
the  administrator.  No  circumstances  of  the  reception  of  the 
Confederate  funds  are  shown.  But,  on  the  13th  of  September, 
1864,  about  five  weeks  after  the  final  settlement  was  made,  the 
petitioner,  in  consideration  of  the  amount  of  the  decree  in  her 
favor  paid  to  her,  gave  a  receipt  to  the  administrator  in  full 
satisfaction  of  the  decree.  This  receipt  is  signed  with  the  pres- 
ent name  of  the  appellee  ;  but  it  nowhere  appears  in  the  pro- 
ceedings whether,  when  she  gave  it,  she  was  a  feme  sole  or  a 
married  woman.  Upon  the  presentation  of  the  receipt  to  the 
court,  it  was  ordered  to  be  filed  as  a  full  payment  and  satisfac- 
tion of  the  decree,  from  which  the  administrator  was  formally 
pronounced  discharged. 

In  Grriffin  v.  Mi/land  (45  Ala.  688),  the  final  settlement  of 
executors  made  in  1864,  and  fully  carried  into  effect,  was  held 
not  to  be  void,  because  of  the  rebel  character  of  the  court.  In 
Houston  v.  De  Loach  (43  Ala.  364),  the  liability  of  guardians 
for  the  property  which  they  converted  into  Confederate  cur- 
rency, or  bonds,  was  held  to  depend  upon  the  merits  of  each 
case,  in  view  of  all  the  circumstances  affecting  it.  In  Ponder 
v.  Scott  (44  Ala.  241),  the  acceptance  of  payment  of  a  debt  in 
Confederate  currency  by  the  owner,  in  his  own  right,  and  not 
in. a  fiduciary  capacity,  was  said  to  extinguish  the  debt.  These 
authorities  seem  to  be  decisive  of  error  in  the  decree  appealed 
from.  The  decree  is  reversed,  and  the  cause  remanded. 


Tuskaloosa  County  v.  Logan. 

Motion  for  Certiorari  to  bring  up  Bill  of  Exceptions. 

1.  Contents  of  bill  of  exceptions ;  exhibits.  —  When  it  is  intended  to  incorporate 
into  the  bill  of  exceptions  papers  or  documents  which  were  read  or  offered  in  the 
court  below,  they  must  be  copied  into  the  bill  before  it  is  signed  by  the  presiding 
judge,  or  must  be  so  described,  by  names  of  parties,  amounts,  or  other  identifying 
features,  as  to  leave  no  room  for  mistakes  in  the  transcribing  officer. 

2.  Charges  to  jury;  when  part  of  record.  —  Charges  given  by  the  court,  and  ex- 
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cepted  to,  must  be  incorporated  in  the  bill  of  exceptions  before  it  is  signed;  and 
charges  asked  in  writing,  whether  given  or  refused,  must  be  so  marked  by  the 
judge  (Rev.  Code,  §§  2754-5),  and  his  name  must  be  subscribed  to  the  word 
"given"  or  "  refused,"  as  the  case  may  be;  otherwise,  they  do  not  become  a  part 
of  the  record. 

3.  When  bill  of  exceptions  ivill  not  be  established,  nor  brought  up  on  certiorari.  — 
This  court  will  not  establish  a  bill  of  exceptions,  nor,  if  signed,  award  a  certiorari 
to  bring  it  up  as  a  part  of  the  record,  when  there  are  blanks  in  material  parts  of  it, 
and  the  papers  intended  to  be  inserted  are  not  properly  identified. 

Appeal  from  the  Circuit  Court  of  Tuskaloosa. 
Tried  before  the  Hon.  Wm.  S.  Mudd. 

Van  Hoose  &  Powell,  for  the  appellant. 

Somerville  &  McEachin,  contra. 

PETERS,  C.  J.  —  The  appellant  in  this  case  moves  the 
court,  by  petition,  for  a  special  certiorari,  to  bring  up  the  bill 
of  exceptions  taken  and  signed  by  the  presiding  judge  on  the 
trial  below.  This  motion  is  based  on  the  original  bill  of  ex- 
ceptions, which  is  produced  in  this  court  as  an  exhibit  to  the 
petition,  and  certain  papers  accompanying  it,  which  are  also 
exhibits  to  the  petition,  and  which,  it  is  contended,,  are  a  part 
of  the  original  bill  of  exceptions. 

In  the  original  bill  of  exceptions  there  are  four  blank  spaces. 
In  the  first  one  of  these  blanks  are  inserted  in  brackets  these 
words :  "  [Here  insert  '  Exhibit  A.'~\  "  This  refers  to  an  instru- 
ment in  writing,  which  is  called  "The  following  appointment 
or  instructions  received  from  the  commissioners'  court  of  Tus- 
kaloosa county."  There  is  no  such  document  found  with  the 
exhibits  accompanying  the  petition,  or  presented  to  this  court. 
The  only  paper  marked  "  Exhibit  A  "  found  among  the  papers 
attached  to  the  said  petition,  is  a  series  of  written  propositions, 
marked  I.,  II.,  III.,  which  purport  to  be  written  charges  ;  but  it 
does  not  appear,  from  anything  on  this  paper,  that  they  belong 
to  this  case.  Across  each  of  these  charges  is  written  the  word 
"  Refused;  "  but  this  is  not  signed  by  the  presiding  judge,  nor 
filed  as  a  paper  in  the  cause ;  yet,  on  this  paper  there  is  a  cer- 
tificate of  the  clerk  of  the  court  below,  that  these  are  the 
charges  asked  by  the  defendant  in  this  cause  on  the  trial  below. 
This  certificate  is  dated  January  14,  1874,  and  it  fails  to  show 
that  the  charges  thus  set  out  are  a  part  of  the  record  in  this 
cause. 

The  second  blank  space  contains  these  words :  "  [Here  insert 
'•Exhibit  i?.']  "  But  the  paper  filed  with  the  petition,  and 
marked  "  Exhibit  B,"  is  wholly  blank.  The  third  space  is 
partially  filled  with  these  words,  written  between  brackets, 
thus :  "  [Here  insert  the  written  charges  of  the  court,  marked 
'  Exhibit  C]  "     There  is  no  such  exhibit  appended  to  the 
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petition,  or  found  among  the  papers  produced  in  this  court. 
In  the  fourth  blank  space  are  found  these  words,  also  written 
between  brackets :  "  [Here  insert  the  charges  in  writing,  as 
asked  and  refused.]"  The  bill  of  exceptions  is  signed  by  the 
presiding  judge,  in  the  manner  required  by  law,  and  dated  the 
14th  November,  1873. 

As  early  as  the  July  term  of  this  court,  in  the  year  1826, 
now  nearly  forty-eight  years  ago,  it  was  settled,  in  a  case  very 
similar  to  this,  upon  a  like  motion,  "  that  whenever  it  is  in- 
tended to  incorporate  in  a  bill  of  exceptions  a  paper  read  or 
offered  to  be  read,  it  is  indispensable  that  a  copy  be  set  out  in 
the  bill  of  exceptions  before  the  same  is  sealed,  or  so  to 
describe  the  paper,  by  its  date,  amount,  names  of  parties,  or 
other  identifying  features,  as  to  leave  no  room  for  mistakes  in 
the  transcribing  officer."  Looney  v.  Bush,  Minor,  413.  This 
decision  has  been  constantly  adhered  to  ever  since.  Branch 
Bank  of  Decatur  v.  Moseley,  19  Ala.  222 ;  Bradley  v.  Andress, 
30  Ala.  80.  The  papers  referred  to  in  the  first  and  second 
blank  spaces  in  the  bill  of  exceptions  are  not  so  identified,  by 
any  date,  amount,  parties,  or  by  any  other  features,  as  to  leave 
no  room  for  mistakes  in  transcribing  them ;  and  it  does  not 
appear  there  are  any  such  papers  on  file  in  the  original  papers 
of  the  cause.  They  cannot,  then,  be  regarded  as  a  part  of  the 
bill  of  exceptions,  and  as  such  a  part  of  the  record,  which  can 
be  brought  to  this  court  on  certiorari. 

The  charges  of  the  court,  which  are  referred  to  in  the  third 
and  fourth  blank  spaces  in  the  bill  of  exceptions,  stand  upon 
another  basis.  Charges  of  the  court,  which  are  excepted  to, 
must  be  incorporated  in  the  bill  of  exceptions  before  it  is 
signed  by  the  presiding  judge,  and  be  thus  made  a  part  of  the 
record.  Rev  Code,  §§  2754-55.  Or  the  charges  moved  for 
by  either  party  must  be  in  writing,  and  must  be  given  or  re- 
fused in  the  terms  in  which  they  are  written ;  and  it  is  the 
duty  of  the  judge  to  write  "  given  "  or  "  refused,"  as  the  case 
may  be,  on  each,  and  sign  his  name  thereto  ;  which  thereby 
becomes  a  part  of  the  record,  and  may  be  taken  by  the  jury 
with  them  on  their  retirement,  just  as  other  portions  of  the 
record  may  be  taken.  Rev.  Code,  §  2756.  If  the  presiding 
judge  fails,  or  refuses  on  proper  motion  in  the  court  below,  to 
do  this  in  one  of  the  modes  prescribed  above,  then  he  is  guilty 
of  a  misdemeanor,  and  the  bill  of  exceptions  may,  upon  satisfac- 
tory evidence,  be  established  in  this  court.  This  we  deem  the 
proper  practice,  under  the  law  as*  it  now  exists  ;  and  it  amply 
protects  a  party  in  all  his  rights  of  exception  to  any  charge, 
opinion,  or  decision  of  the  court  below.  Rev.  Code,  §  2758. 
In  this  case,  the  appellant  does  not  show  that  either  of  these 
modes  of  perfecting  the  bill  of  exceptions  has  been  pursued. 
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An  original  paper,  also,  may  be  made  a  part  of  the  bill  of 
exceptions,  by  making  it  a  part  of  the  fascicle  of  papers  which 
constitute  the  bill  of  exceptions,  which  is  signed  by  the  pre- 
siding judge.  In  such  case,  the  original  document  itself  takes 
the  place  of  a  copy,  and  becomes  a  part  of  the  bill  of  excep- 
tions in  lieu  of  the  copy. 

The  appellant  having  failed  to  show  any  sufficient  grounds 
for  a  special  certiorari,  his  motion  is  denied,  with  costs. 


Blankenship's  Administrator  v.  Nimmo's  Admin- 
istrator. 

Insolvent  JSstate  ;  Contest  as  to  Creditor's  Claim. 

1.  Consideration  of  note.  —  Where  two  of  the  three  sureties  on  the  official  bond 
of  a  deceased  guardian  were  about  to  remove  from  the  State,  while  proceedings 
were  pending  against  his  administrator  to  compel  a  settlement  of  his  guardianship, 
and  the  third  surety  was  threatening  to  prevent  the  removal  of  their  property ; 
and  thereupon,  by  agreement  between  the  three  sureties  and  the  succeeding  guar- 
dian, each  of  the  sureties  executed  his  promissory  note,  with  sureties,  for  one  third 
of  the  estimated  liability  of  the  deceased  guardian,  payable  to  the  succeeding 
guardian  individually,  who  was  to  collect  the  notes,  and  apply  the  proceeds  to  the 
satisfaction  of  the  deceased  guardian's  liability.;  with  the  further  agreement,  that 
the  notes  were  to  be  reduced,  if  found  to  be  in  excess  of  the  guardian's  liability 
when  ascertained,  and,  if  less,  the  three  sureties  were  to  remain  jointly  liable  for 
the  residue, — held,  that  the  notes  were  supported  by  a  sufficient  consideration,  on 
proof  that  the  two  sureties,  in  pursuance  of  the  agreement,  were  allowed  to  remove 
their  property  without  molestation,  that  the  liability  of  the  deceased  guardian  was 
ascertained  to  be  greater  than  the  amount  of  the  three  notes,  and  that  his  estate 
was  insolvent. 

2.  Who  may  file  claim.  —  A  promissory  note,  payable  to  a  guardian  individually, 
and  taken  by  him  to  secure  a  debt  due  to  the  estates  of  his  several  wards,  may  be 
filed  by  his  administrator,  as  a  claim  against  the  insolvent  estate  of  one  of  the 
makers,  although  it  is  shown  that  he  is  also  the  administrator  of  one  of  the 
deceased  wards,  and  that  the  note  came  to  his  hands  as  assets  of  said  ward's 
estate;  and  a  decree  in  his  favor,  in  either  capacity,  will  equally  protect  the 
debtor's  estate. 

3.  Trial  of  contested  claim.  —  When  a  claim  filed  against  an  insolvent  estate  is 
contested,  if  neither  party  demands  a  trial  by  jury  (Rev.  Code,  §  2203),  the  court 
may  try  the  contest  without  a  jury. 

Appeal  from  the  Probate  Court  of  Madison. 

In  the  matter  of  the  insolvent  estate  of  Willis  Blankenship, 
deceased,  against  which  a  claim  was  filed  by  Larken  A. 
Wortham,  as  the  administrator  of  James  P.  Nimmo,  deceased, 
which  was  contested  by  the  appellant,  as  the  administrator  of 
said  insolvent  estate.  The  allowance  of  the  claim,  and  the 
trial  of  the  contest  by  the  court  without  the  intervention  of  a 
jury,  are  the  matters  here  assigned  as  error.  The  material 
facts  are  stated  in  the  opinion  of  the  court. 

Lewis  &  Brandon,  with  D.  D.  Shelby,  for  appellant. 
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R.  C.  Brickell,  contra. 

B.  F.  SAFFOLD,  J.  —  Wortham,  as  the  administrator  of 
Nimmo,  filed,  as  a  claim  against  the  insolvent  estate  of  Blank- 
enship,  of  which  Taylor  was  the  administrator,  a  promissory 
note  made  by  Blankenship,  L.  H.  Jones,  and  J.  M.  Humphrey, 
payable  to  Nimmo.  He  verified  it  in  the  usual  form,  stating 
that  he  held  it  as  the  administrator  of  Nimmo.  Objections 
were  made  to  it,  and  issues  were  tendered  by  a  complaint  and 
plea  as  in  a  civil  suit  at  law  upon  the  note.  The  defences 
were  :  1st,  the  general  issue  ;  2d,  the  note  was  not  assets  of  the 
estate  of  Nimmo ;  3d,  want  of  consideration  ;  4th,  that  the  note 
was  void  because  of  an  indorsement  upon  it  by  the  principal, 
L.  H.  Jones,  as  follows :  "  It  is  agreed  that  the  interest  shall 
compound  on  this  note  until  discharged  —  to  take  effect  from 
the  date  of  maturity  ;"  5th,  that  it  was  not  filed  in  due  time  by 
any  person  having  an  interest  therein,  nor  verified  by  the  oath 
of  the  claimant  or  some  other  person  who  knew  the  correctness 
of  the  claim. 

The  court  allowed  the  claim  on  the  following  statement,  in 
substance,  of  the  facts.  William  H.  Jones  was  guardian  of 
William  E.,  Margaret  B.,  and  Elizabeth  A.  Hughes,  children  of 
Saml.  Hughes.  Brandon,  L.  H.  Jones,  and  D.  B.  Turner  were 
his  sureties.  Nimmo  married  Elizabeth,  and  became  guardian 
of  Margaret  and  William.  Proceedings  were  pending  in  the 
probate  court  against  the  administrator  of  the  guardian,  Jones, 
who  had  died,  to  compel  a  settlement  of  the  guardianship,  and 
Turner  was  threatening  to  proceed  against  the  property  of  his 
co-sureties,  who  were  intending  to  remove  from  the  State. 
Under  these  circumstances,  Nimmo  agreed  with  the  said  sure- 
ties of  William  H.  Jones,  that  each  of  them  should  execute  his 
note  with  security  for  one  third  of  the  amount  supposed  to  be 
the  liability  of  their  principal,  payable  to  Nimmo  individually, 
who  was  to  collect  the  money  and  apply  it  to  the  liability  of 
the  guardian,  Jones.  The  notes,  if  in  excess  of  the  liability, 
when  ascertained,  were  to  be  proportionally  reduced ;  but,  if 
deficient  in  amount,  the  sureties  were  to  remain  jointly  respon- 
sible for  the  balance.  The  note  in  controversy  is  one  of  the 
three  that  were  executed  under  this  agreement,  and  the  lia- 
bility of  the  guardian,  Jones,  was  afterwards  ascertained  to  be 
in  favor  of  Nimmo's  wife,  $1,510.70,  in  favor  of  Margaret, 
$2,399.85,  and  in  favor  of  William,  $14,903.60.  The  decrees 
for  these  amounts  were  certified  as  claims  against  the  insolvent 
estate  of  the  guardian,  Jones,  and  no  part  of  them  has  been 
paid  out  of  that  estate. 

On  the  subsequent  appointment  of  Hammond  as  guardian  of 
William  Hughes,  at  the  minor's  selection,  Nimmo  made  a  final 


508  SUPREME   COURT 

[Blankenship's  Administrator  v.  Nimmo's  Administrator.]         ' 

settlement  of  his  guardianship.  Decrees  were  rendered  against 
him  in  favor  of  each  of  his  wards,  which  do  not  appear  to  have 
been  satisfied.  The  appellee,  Wortham,  received  the  note  in 
question  as  administrator  of  William  Hughes,  to  whom.  Ham- 
mond gave  it  on  settlement  of  his  guardianship. 

It  is  needless  to  repeat  that,  in  the  probate  court,  on  a  con- 
test about  the  allowance  of  a  claim  against  an  insolvent  estate, 
the  pleading  is  only  such  assertion  and  denial  of  facts  as  will 
enable  the  court  to  determine  from  the  evidence  whether  the 
estate  is  liable  to  the  claimant  for  all  or  a  part  of  the  claim 
duly  filed  and  verified.  There  can  be  no  doubt  that  the  note 
is  a  proper  charge  against  the  estate  of  Blankenship  in  favor  of 
some  one.  If  his  principal,  L.  H.  Jones,  secured  his  removal 
from  the  State  without  molestation  by  the  attachment  of  his 
property,  it  was  a  sufficient  consideration  to  support  the  note 
against  the  surety.  Whether  the  administrator  of  Nimmo,  or 
the  administrator  of  William  Hughes,  has  the  better  right  to 
the  note,  is  not  involved  in  this  case.  Nimmo  held  it  as  guar- 
dian and  trustee  for  the  Hughes  children,  and  he  has  not  been 
discharged  from  the  fiduciary  liability.  If  it  was  rightfully 
transferred  from  him  to  William  Hughes,  the  same  person  is 
administrator  of  their  respective  estates,  and  is  a  party  in  this 
proceeding,  and  must  therefore  account  to  the  rightful  owner 
for  such  collection  as  he  may  make.  The  debtor  may  plead 
the  adjudication  against  any  further  attempt  to  coerce  pay- 
ment. If  it  was  not  rightfully  transferred,  then  Nimmo's 
administrator  has  (such  an  interest  as  to  entitle  him  to  recover, 
as  well  as  the  legal  title. 

There  was  no  error  in  trying  the  cause  without  a  jury.  Sec- 
tion 2203  of  the  Revised  Code,  in  directing  the  mode  of  trial, 
says,  "  in  which  issue  the  correctness  of  such  claim  must  be 
tried  as  in  an  action  of  law  against  an  administrator,  if  re- 
quired." The  judges  of  probate  have  authority  to  cause  jurors 
to  be  empanelled  and  sworn  in  any  matter  of  fact  pending 
before  them,  in  which  the  right  to  a  jury  trial  is  given  by  law. 
R.  C.  796,  cl.  4.  The  court  cannot,  ex  mero  motu,  submit  a 
motion  of  this  sort  to  a  jury.  The  requisition  must  be  made 
by  one  of  the  parties.     It  was  not  done  in  this  case. 

The  decree  is  affirmed. 

Brickell,  J.,  not  sitting,  having  been  of  counsel. 
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Barclay  v.  Plant  et  al. 


Bill  in  Equity  by  Wife,  against  Purchasers  at  Execution  Sale  against 

Husband. 

1.  Conveyance  of  lands  by  husband  to  wife  during  coverture. —  If  the  husband  is 
indebted  to  the  wife  as  her  guardian  at  the  time  of  the  marriage,  he  may  lawfully 
convey  his  lands,  or  other  property,  to  her  during  the  coverture,  in  payment  of  such 
indebtedness. 

2.  When  wife  may  come  into  equity,  to  recover  or  protect  statutory  separate  estate.  — 
A  married  woman,  asserting  title  to  lands,  as  a  part  of  her  statutory  separate 
estate,  under  a  valid  conveyance  from  her  husband  during  coverture;  may  maintain 
a  suit  in  equity  against  a  subsequent  purchaser  at  execution  sale  against  the  hus- 
band, to  whom  the  husband  voluntarily  surrendered  the  possession,  to  recover  the 
possession  of  the  lands,  and  to  establish  and  quiet  her  title. 

3.  Title  of  purchaser  at  sheriff's  sale.  —  To  make  out  a  title  by  purchase  at  sher- 
iff's sale,  the  purchaser  must  show  a  valid  judgment,  an  execution  thereon,  a  levy 
and  sale,  and  a  sheriff's  deed ;  and  if  his  deed  shows  on  its  face  that  the  sale  was 
made  under  an  execution  issued  on  a  judgment  which  was  not  valid,  or  which 
could  not  be  enforced  by  execution,  he  cannot  supplement  his  title,  thus  acquired, 
by  showing  that  there  was  also  in  the  sheriff's  hands,  at  the  time  of  the  sale,  an 
execution  issued  on  a  valid  judgment. 

4.  Judgments  rendered  during  late  war. — Judgments  rendered  by  the  courts  of 
this  State  during  the  late  war,  though  not  void,  did  not,  prior  to  the  passage  of 
the  act  approved  February  19,  1867  (Rev.  Code,  §  2877),  create  any  lien  on  the 
property  of  the  defendants  therein,  and  could  not  be  enforced  by  execution. 

5.  Multifariousness.  —  A  bill  is  not  multifarious,  which  is  filed  by  the  wife  against 
her  husband,  and  against  several  other  persons,  some  of  whom  are  in  possession  of 
lands  which  she  claims,  as  a  part  of  her  statutory  separate  estate,  under  a  convey- 
ance from  her  husband  during  coverture,  and  which  were  bought  at  execution  sale 
against  him  by  the  other  defendants;  and  which  seeks  to  recover  the  lands,  to 
establish  and  quiet  her  title,  and  to  appoint  a  trustee  of  the  property  for  her. 

6.  Possession  of  lands  by  husband  and  wife;  rents  and  profits.  —  When  the  hus- 
band conveys  to  the  wife  during  coverture,  by  a  valid  deed,  lands  of  which  he  is 
possessed  in  his  own  right,  his  deed  passes  his  title  to  her,  and  his  subsequent  pos- 
session will  be  referred  to  her  title ;  and  his  surrender  of  that  possession,  without 
her  consent,  to  a  subsequent  purchaser  at  execution  sale  against  himself,  cannot 
defeat  or  affect  her  rights  under  his  conveyance,  except  as  to  the  rents  and  profits 
afterwards  accruing,  which  will  belong  to  such  purchaser  until  the  removal  of  the 
husband  as  trustee  of  the  wife's  estate. 

Appeal  from  the  Chancery  Court  of  Colbert. 

Heard  before  the  Hon.  William  Skinner. 

The  bill  in  this  case  was  filed  on  the  28d  December,  1869, 
by  Mrs.  Mildred  A.  Barclay,  the  wife  of  Dr.  A.  M.  Barclay, 
who  sued  by  her  next  friend,  against  her  said  husband,  and 
also  against  Henry  B.  Plant,  John  A.  Steele,  Mrs.  Julia  A. 
Blocker,  and  Mrs.  Nancy  Beaumont ;  and  sought  to  recover 
the  possession  of  certain  lands,  which  the  complainant  claimed 
under  a  deed  from  her  said  husband,  as  hereinafter  more  par- 
ticularly stated,  to  establish  and  quiet  her  title  to  said  lands, 
to  make  the  defendants  in  possession  account  for  the  rents  and 
profits  which  they  had  received,  and  to  remove  her  said  hus- 
band as  trustee  of  her  statutory  separate  estate.  The  com- 
plainant and  her  said  husband  were  married  in  this  State,  in 
1854  ;  and  at  the  time  of  the  marriage,  he  was  her  guardian. 
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by  regular  appointment  of  the  probate  court  having  jurisdic- 
tion of  her  person  and  property,  and  was  indebted  to  her,  as 
such  guardian,  in  a  considerable  amount.  On  the  31st  day  of 
August,  1866,  the  said  Barclay  conveyed  the  lands  in  contro- 
versy to  the  complainant,  by  a  deed  which  was  duly  acknowl- 
edged and  recorded,  and  which  recites,  as  its  consideration,  an 
indebtedness  to  her  by  him,  "  as  trustee  of  her  separate  estate, 
in  a  sum  exceeding  one  thousand  dollars,  the  precise  amount  of 
which  cannot  now  be  ascertained  in  consequence  of  the  loss  of 
books  and  papers  during  the  late  war ;  "  and  the  conveyance 
was  declared  to  be  "subject  to  all  existing  legal  incumbrances." 
This  is  the  title  asserted  by  the  complainant  in  her  bill. 

In  September,  1861,  two  judgments  were  rendered  against 
said  A.  M.  Barclay,  by  the  circuit  court  of  Franklin  county ; 
one  in  favor  of  Julia  A.  Blocker  and  William  Blocker,  for 
about  $2,600  ;  and  the  other  in  favor  of  Nancy  Beaumont,  for 
about  $125.  Executions  on  these  judgments,  which  were  reg- 
ularly issued  from  term  to  term,  were  levied  by  the  sheriff  on 
the  13th  day  of  May,  1867,  on  the  land  in  controversy ;  and 
the  lands  were  sold,  under  said  levies,  on  the  1st  day  of  July, 

1867.  At  this  sale,  Mrs.  Julia  A.  Blocker  became  the  pur- 
chaser, and  received  the  sheriff's  deed,  which  recited  that  the 
sale  was  made  under  the  executions  and  levies  above  mentioned, 
and  that  the  lands,  at  the  time  of  the  levy  and  sale,  were  in 
the  possession  of  R.  B.  Lindsay,  as  the  tenant  of  said  A.  M.  Bar- 
clay. There  was  also  in  the  sheriff's  hands,  at  the  time  of  the 
sale,  another  execution  against  said  Barclay,  issued  on  a  judg- 
ment for  $389,  in  favor  of  one  James  Shuter,  which  was  ren- 
dered by  the  circuit  court  of  said  county  of  Franklin,  on  the 
26th  day  of  March,  1866,  in  a  suit  commenced,  by  summons 
and  complaint,  on  the  8th  February,  1861.  In  that  case,  there 
was  an  acknowledgment  of  service  by  said  Barclay,  and  ser- 
vice on  his  co-defendant ;  and  judgment  was  rendered  against 
both  by  default,  without  any  proof  of  the  acknowledgment  of 
service  by  Barclay.  Executions  on  this  judgment  were  reg- 
ularly issued  from  term  to  term,  and  returned  "  Stayed  by  sug- 
gestion under  the  statute ;  "  and  the  execution,  which  was  in 
the  sheriff's  hands  at  the  time  of  the  sale,  was  returned  by  him, 
"  No  property  found."  This  judgment  was  afterwards  assigned 
by  said  Shuter  to  the  defendant  Plant,  who,  as  the  assignee, 
redeemed  the  lands  from  Mrs.  Blocker,  on  the  26th  March, 

1868.  The  defendant  Barclay  surrendered  the  possession  of 
the  lands  to  Mrs.  Blocker,  on  her  purchase  at  the  sheriff's  sale  ; 
and  she  continued  in  possession  until  they  were  redeemed  from 
her  by  said  Plant,  who,  by  his  tenant,  the  defendant  Steele, 
was  in  possession  when  the  bill  was  filed.  The  defendant  Bar- 
clay went  into  voluntary  bankruptcy  on   the  20th  February, 
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1868,  before  the  lands  were  redeemed  by  Plant  from  Mrs. 
Blocker.     This  is  the  title  set  up  by  the  defendant  Plant. 

The  bill  alleged,  that  the  judgments  under  which,  as  above' 
stated,  said  Plant  claimed  and  held  the  lands,  were  illegal  and 
void,  and  that  his  deeds  from  Mrs.  Blocker  and  the  sheriff  cast 
a  cloud  on  her  title.  The  prayer  of  the  bill  was,  that  said 
deeds  might  be  cancelled  ;  that  the  complainant's  title  to  the 
lands  might  be  declared,  established,  and  quieted ;  that  an  ac- 
count might  be  taken  of  the  rents  and  profits  received  by  Mrs. 
Blocker  and  Plant,  for  which  they  were  accountable  to  com- 
plainant ;  also,  for  the  appointment  of  a  trustee  for  the  com- 
plainant, if  proper,  to  take  control  of  the  property  conveyed  by 
her  husband's  deed,  a  writ  of  possession,  and  general  relief. 
An  amended  bill  was  afterwards  filed,  in  which  the  complain- 
ant set  up  the  proceedings  had  in  the  chancery  court  of  Madi- 
son, under  a  bill  filed  by  her  against  her  said  husband,  in  which 
she  obtained  a  decree  against  him,  in  May,  1869,  establishing 
her  title  under  the  deed  to  the  property  thereby  conveyed. 

Decrees  pro  confesso  were  taken  against  Steele  and  Mrs. 
Beaumont.  An  answer  was  filed  by  Mrs.  Blocker,  admitting 
all  the  material  facts  as  above  stated,  but  denying  her  liability 
for  any  rents  and  profits,  and  disclaiming  all  interest  in  the 
matters  in  controversy.  Plant  also  filed  an  answer,  denying  all 
knowledge  of  the  complainant's  conveyance  from  her  husband, 
and  requiring  proof  of  its  execution  and  consideration.  In  re- 
gard to  his  own  title,  he  asserted  the  validity  of  the  judgments 
and  executions  under  which  Mrs.  Blocker  purchased  the  lands, 
and  that  their  lien  was  superior  to  the  complainant's  deed  ; 
and  he  further  alleged,  that  the  execution  on  the  Shuter  judg- 
ment, which  was  in  the  sheriff's  hands  at  the  time  of  the  sale, 
was  in  fact  levied  on  the  lands,  and  that  the  lands  were  sold 
under  its  levy  as  well  as  the  other  two  executions.  He  also 
demurred  to  the  bill,  1st,  for  want  of  equity  ;  2d,  for  multi- 
fariousness ;  and,  3d,  because  the  complainant  had  an  adequate 
remedy  at  law. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor  dis- 
missed the  bill,  holding  that  "  the  proof  is  not  sufficient  to  sus- 
tain the  bill  of  complaint ;  "  and  his  decree  is  now  assigned  as 
error. 

J.  B.  Moore,  for  appellant.  —  1.  The  bill  makes  out  a  case 
for  the  interposition  of  equity.  The  complainant  has  no  ade- 
quate remedy  at  law.  Although  she  might  sue  Steele,  Plant's 
tenant,  she  could  not  sue  Plant,  who  is  a  non-resident,  and 
could  not  make  Steele  bring  in  his  landlord  as  a  party  ;  nor 
could  she,  except  in  a  court  of  equity,  get  rid  of  the  sheriffs 
deed  to  Mrs.  Blocker,  or  Mrs.  Blocker's  deed  to  Plant,  which 
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are  a  cloud  on  her  title.  The  jurisdiction  of  equity  in  such  a 
case  is  fully  sustained  by  the  following  authorities :  Marston 
v.  Rowe,  39  Ala.  722  ;  Almony  v.  Hicks,  3  Head's  (Tenn.)  R. 
39  ;  Dahl  v.  Proas,  6  Minn.  89  ;  Moran  v.  Palmer,  13  Mich. 
567  ;  1  Story's  Equity,  §  67  ;  Martin  v.  Hewitt,  44  Ala.  426 ; 
Munson  v.  Munson,  28  Conn.  582 ;  Thompson  v.  Lynch,  29 
Cal.  189  ;  13  Illinois,  201. 

2.  It  is  not  necessary  that  the  complainant  should  have  the 
possession,  before  she  can  come  into  equity  for  relief.  Marston 
v.  Rowe,  39  Ala.  722  ;  S.  C.  43  Ala.  271  ;  Saltmarsh  v.  Smith, 
32  Ala.  404  ?  Shell  v.  Martin,  19  Ark.  39  ;  Thompson  v.  Lynch, 
29  Cal.  189  ;  Johnson  v.  Cooper,  2  Yerger,  524 ;  Maise  v.  Gar- 
ner, Mar.  &  Y.  383. 

3.  The  execution  of  the  complainant's  deed  from  her  hus- 
band is  not  denied,  and  its  consideration  is  fully  proved.  She 
was  a  large  creditor  of  her  husband,  and  was  compelled  to  take 
such  a  deed  as  he  would  give.  Its  bona  fides  is  not  assailed, 
and  its  validity  cannot  be  successfully  controverted.  Stone  $ 
Matthews  v.  G-azzam,  46  Ala.  274 ;  Ryan  v.  Bibb,  46  Ala.  327  ; 
Goree  v.  Walthall,  44  Ala.  161 ;  30  Ala.  166. 

4.  Plant's  title,  as  founded  on  his  redemption  from  Mrs. 
Blocker,  is  a  nullity.  There  is  no  statute  authorizing  a  re- 
demption from  a  sale  under  a  foreign  judgment,  such  as  this 
was.  Moreover,  it  is  doubtful  whether  a  creditor  can  redeem 
after  the  defendant's  bankruptcy,  since  he  no  longer  has  a  sub- 
sisting judgment.     Pillow  v.  Langtree,  5  Humph.  389. 

5.  The  Blocker  and  Beaumont  judgments  were,  at  most, 
foreign  judgments,  and  could  not  be  enforced  by  execution. 
Martin  v.  Hewitt,  44  Ala.  560  ;   Noble   §■  Brother  v.  Outturn, 

44  Ala.  581 ;  Bibb  £  Falkner  v.  Avery,  45  Ala.  693  ;  Griffin 
v.  Ryland,  45  Ala.  690  ;  Mosely  v.  Tuthill,  45  Ala.  621 ;  Mc- 
Swean  v.  Faulks,  46  Ala.  615  ;  Irvine  v.  Armstead,  46  Ala. 
373  ;  Foster  v.  Moody,  at  January  term,  1873  ;  Bevan  v.  Henry, 
at  same  term. 

6.  The  Shuter  judgment  was  void,  as  there  was  no  service  of 
process  on  Barclay,  and  no  proof  of  acknowledgment  of  service 
by  him.      Welch  v.  Walker,  4  Porter,  120 ;    9  Wallace,  812  : 

45  Ala.  233.  Even  if  the  judgment  were  valid,  it  cannot  aid 
the  defendant,  because  the  sale  was  not  made  under  this  judg- 
ment, as  the  sheriff's  deed  to  Mrs.  Blocker  shows  on  its  face. 
Plant  waived  his  rights  under  this  execution,  by  failing  to  see 
to  the  application  of  the  proceeds  of  sale.  Campbell  v.  Spence, 
4  Ala.  452. 

7.  The  sheriff's  testimony,  as  to  the  levy  of  the  Shuter  exe- 
cution, could  not  be  received  to  contradict  his  return. 

Watts  &  Troy,  with  whom  was  T.  E.  Whitfield,  contra. 
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—  1.  The  facts  stated  in  the  bill,  if  true,  show  a  legal  title  in 
the  complainant,  and  possession  of  the  lands  by  the  respondent 
Plant ;  and  there  is  no  discovery  asked,  or  lost  instrument  to 
be  supplied.  She  has,  then,  a  complete  and  adequate  remedy 
at  law,  and  chancery  has  no  jurisdiction.  1  Story's  Equity,  §§ 
76,  711  ;  Lyon  v.  Hunt,  11  Ala.  295 ;  Burt  v.  Cassity,  12  Ala. 
734  ;  Martin  v.  Heivitt,  44  Ala.  435  ;  Lining  v.  Geddes,  1  Mc- 
Cord,  304;  Butler  v.  Ardis,  2  McCord,  71;  McAfee  v.  Lynch, 
26  Miss.  257 ;  Shotioell  v.  Lawson,  30  Miss'.  27  ;  Hickman  v. 
Cook,  3  Humph.  642  ;  1  Bibb,  67;  Thayer  v.  Smith,  9  Met- 
calf,  469  ;  Woodman  v.  Saltonstall,  7  Cush.  181 ;  Pratt  v.  Pond, 
5  Allen,  59. 

2.  A  party  out  of  possession  cannot  maintain  a  suit  in  equity 
to  remove  a  cloud  on  his  title,  until  he  has  established  his  title 
at  law.  The  cases  to  the  contrary,  in  Tennessee  and  Missis- 
sippi, are  founded  on  statutes.  Huntington  v.  Allen,  44  Miss. 
662. 

3.  The  complainant  must  show  a  clear  title,  before  he  can 
maintain  a  bill  to  remove  a  cloud.  Banks  v.  Evans,  10  Sm.  & 
M.  35  ;  Toulmin  v.  Heidelburg,  3  George,  268  ;  Kerr  v.  Free- 
man, 4  George,  292. 

4.  If  the  instrument  alleged  to  be  a  cloud  is  void  on  its  face, 
the  bill  will  not  lie.  2  Story's  Equity,  §§  700,  925  ;  Cox  v. 
Clifton,  2  Comstock,  115  ;  3  Myl.  &  Cr.  97  ;  Martin  v.  Hewitt, 
44  Ala.  435  ;  Posey  v.  Carraivay,  10  Ala.  813. 

5.  The  Blocker  and  Beaumont  judgments  were  not  void,  but 
stand  on  higher  ground  than  foreign  judgments.  The  earlier 
decisions  of  this  court,  placing  them  on  the  footing  of  foreign 
judgments,  have  been  greatly  modified  by  the  later  cases,  begin- 
ning with  McGrehee  v.  Lomax  and  Foster  v.  Moody,  both  decided 
at  January  term,  1873. 

6.  Whatever  may  be  the  validity  and  effect  of  the  Blocker 
and  Beaumont  judgments,  or  of  the  executions  issued  on  them, 
Plant's  title  may  be  safely  rested  on  the  Shuter  judgment  and 
execution.  That  this  judgment  was  valid,  see  Boon  $•  Booth 
v.  Powell,  43  Ala.  459.  If  the  other  executions  were  void, 
this  execution  had  the  prior  lien ;  and  the  purchaser's  title  will 
be  referred  to  the  execution  which,  in  law,  had  the  prior  lien, 
although  it  is  not  recited  in  the  sheriff's  deed.  McGehee  v.  Car- 
raivay, at  June  term,  1872  ;  Bagland  v.  Cantrell,  at  January 
term,  1873  ;  9  Bing.  566  ;  17  Johns.  116  ;  1  Hill,  560. 

7.  The  Shuter  judgment  is  not  void,  on  account  of  the  failure 
to  prove  the  acknowledgment  of  service.  It  is  only  voidable 
and  irregular,  and  reversible  on  appeal ;  but  it  cannot  be  held 
void  in  a  collateral  proceeding.  Hunt  v.  Ellison,  32  Ala.  173 ; 
Cole  v.  Connerly,  16  Ala.  279 ;  Lightsey  v.  Harris,  20  Ala. 
410  ;   Cox  v.  Davis,  17  Ala.  716  ;   4  Dana,  429  ;   1  Harr.  248  ; 

vol.  ii.  33 
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Granger  v.  Clark,  9  Shep.  128  ;  Vandyke  v.  Bastedo,  3  Green, 
224  ;  McElrath  v.  Butler,  7  Ired.  398  ;  Douglass  v.  Massie,  16 
Ohio,  271  ;  Elsworth  v.  Lamed,  21  Vermont,  535 ;  Elliott  v. 
Holhrook,  33  Ala.  659  ;  Moore  v.  Horn  $  Bouldin,  5  Ala.  234  ; 
Woodward  v.  CZ^,  8  Ala.  317  ;  Parker  v.  Parker,  39  Ala. 
307. 

8.  The  complainant's  deed  from  her  husband  recognizes  the 
validity  of  these  judgments,  and  is  declared  on  its  face  to  be 
subject  to  all  existing  legal  incumbrances.  But  her  deed  is  void 
on  its  face,  because  husband  and  wife  are  forbidden  to  contract 
with  each  other  in  reference  to  her  separate  estate.  Rev.  Code, 
§§  2373-74.  It  is  void  for  the  additional  reason,  that  it  was 
fraudulent  as  against  creditors.  Thornton  v.  Bledsoe,  46  Ala. 
76  ;  Curry  v.  Landers,  35  Ala.  280  ;  Cgnstantine  v.  Twelves, 
29  Ala.  607  ;  Reynolds  v.  Welch,  at  January  term,  1872. 

9.  The  ordinance  of  the  convention  of  1867  relieves  "  war 
judgments"  of  all  objections.  Randolph  v.  Baldwin,  41  Ala. 
305. 

PETERS,  C.  J.  —  In  the  final  decree  of  the  court  below, 
no  notice  is  taken  of  the  demurrers,  though  the  cause  was  sub- 
mitted on  the  demurrers,  as  well  as  on  the  merits.  The  suit 
was  dismissed,  because  the  proof  was  not  "  sufficient  to  sustain 
the  bill."  At  the  threshold,  then,  of  the  case  as  made  in  this 
court,  two  questions  present  themselves  for  solution,  before  any 
further  progress  in  the  inquiry  involved  need  be  made.  One  of 
these  questions  is  this :  Was  the  assignment,  made  by  Barclay, 
on  August  31,  1866,  to  his  wife,  Mrs.  Mildred  A.  Barclay,  of 
the  lands  in  controversy,  a  valid  assignment,  so  as  to  pass  what- 
ever title  Barclay  had  to  said  lands  at  the  date  of  the  assign- 
ment, to  his  wife?  And  the  other  question  is:  Does  Mrs. 
Barclay's  title  to  these  lands,  thus  acquired,  justify  the  inter- 
position of  a  court  of  chancery  for  its  protection,  under  the 
facts  stated  in  her  bill?  These  questions  are  of  primary 
importance  in  this  suit,  and  they  will  be  considered  in  the 
order  above  stated. 

1.  The  assignment  by  Barclay  to  his  wife  was  for  the  pur- 
pose of  paying  to  her  a  sum  of  money,  which  he  owed  her  as 
her  guardian,  before  her  marriage  to  him,  while  he  remained 
such  guardian.  Very  clearly,  upon  her  marriage,  she  became 
entitled  to  have  a  final  settlement  of  her  guardianship,  and  to 
receive  from  her  guardian  whatever  sum  of  money  he  might 
have  of  hers  in  his  hands.  Rev.  Code,  §  2422.  The  money 
or  property  thus  in  the  guardian's  hands  constituted  a  part  of 
the  wife's  statutory  separate  estate.  Rev.  Code,  §§  2371,  2382, 
2388.  Could  the  husband,  then,  during  coverture,  make  a 
conveyance  of  lands  to  his  wife,  by  written  assignment,  for  the 
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purpose  of  paying  to  her  a  debt,  which  he  owed  her  at  his 
marriage?  The  lands  could  not  be  conveyed  without  such 
assignment.  Rev.  Code,  §§  1534,  1535,  1536.  Then,  if  the 
husband  could  pay  his  debt  in  this  way,  undoubtedly  he  could 
make  such  an  assignment,  unless  the  statute  regulating  the 
wife's  estate  forbids  it.  The  great  purpose  of  this  statute, 
which  is  expressed  in  the  titles  of  the  earlier  enactments  on  the 
subject,  was  the  "securing"  to  the  wife  her  property,  as  her 
separate  estate,  under  the  trusteeship  of  the  husband.  Acts  of 
Ala.  1848,  p.  79,  No.  23  ;  Acts  of  Ala.  1849-1850,  p.  63,  No. 
23 ;  Wilkerson  v.  Cheatham,  45  Ala.  337 ;  Cowles  v.  Marks, 
47  Ala.  612.  This  statute  was  not,  then,  intended  to  put 
impediments  in  the  wife's  way,  in  her  endeavors  to  collect  her 
debts,  or  to  get  possession  of  her  property.  The  right  to  do 
this  necessarily  grows  out  of  the  ownership  of  property,  and 
the  duties  which  the  wife  is  made  liable  to  perforin  ;  that  is, 
the  duty  to  pay  her  own  debts,  and  to  provide  for  the  support 
of  her  household,  out  of  her  separate  estate.  Becton  v.  Sel- 
leck, June  term,  1872  ;  Scotfs  AdmW  v.  Griggs,  January  term, 
1873  ;  King  v.  Seals,  45  Ala.  415.  This  purpose,  being  gen- 
eral, and  necessary  for  the  performance  of  the  liabilities  im- 
posed on  the  wife,  and  for  the  enjoyment  of  the  rights  intended 
to  be  conferred  upon  her,  must  include  the  husband,  as  well  as 
others,  when  he  owes  the  wife  a  debt,  which  he  wishes  to  pay, 
or  when  he  has  her  property  in  his  hands,  which  he  wishes  to 
deliver  to  her.  This  is  not,  properly,  the  contracting  between 
the  husband  and  the  wife,  "  for  the  sale  of  any  property," 
which  is  forbidden  by  the  statute.  Rev.  Code,  §  2373  ;  Goree 
v.  Walthall,  44  Ala.  161 ;  Stone  £  Matthews  v.  Gazzam,  46 
Ala.  269 ;  Becton  v.  Selleck,  supra. 

The  conveyance  of  the  lands  named  in  the  instrument  ex- 
ecuted by  Barclay,  to  his  wife,  on  August  31,  1866,  under 
which  she  claims  title,  was  a  transaction  not  forbidden  by  law. 
The  husband  was  bound  to  pay  his  debt  to  the  wife,  and  could 
pay  it  in  this  way,  and  the  wife  could  receive  it.  Wise  v. 
Norton,  June  terra,  1872;  Becton  v.  Selleck,  supra.  Law  is 
not  intended  to  be  the  fountain  of  quibbles  and  snares,  or  of 
ingenious  puerilities  and  doubts.  It  is  a  rule  of  right  for  the 
government  of  the  citizen.  It  is  never  intended  to  be  mean- 
ingless, or  unjust.  The  legislative  mind  is  always  supposed  to 
be  guided  by  an  intent  and  a  just  and  reasonable  purpose. 
This  intent  is  the  proper  rule  of  the  exposition  of  the  law.  It 
is  the  law.  Stewart  v.  Kahn,  11  Wall.  493 ;  U.  States  v. 
Freeman,  3  How.  563;  XI.  States  v.  Babbet,  1  Black,  61. 
Besides,  all  the  law  must  be  taken  together,  as  a  system,  and 
construed  together  as  one  harmonious  whole ;  and  it  should 
not  be  regarded  as  a  mesh  of  subtle  antagonisms  and  contra- 
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dictions.  No  doubt,  any  one,  owing  a  debt,  may  pay  it  to  the 
creditor,  who  is  competent  to  receive  it.  This  payment  may 
be  made  in  any  manner  allowed  by  law.  And  it  is  equally 
true,  that  any  creditor  to  whom  a  debt  is  owing  and  due,  may 
receive  it  from  the  debtor,  if  paid  as  the  law  permits.  Then, 
a  married  woman  may  do  this,  for  marriage  certainly  does  not 
degrade  a  woman  below  these  great  rights.  Rev.  Code,  § 
2525  ;  Wise  v.  Norton,  supra  ;  Becton  v.  Selleck,  supra  ;  Scott 
v.  G-riggs,  supra;  Stone  $  Matthews  v.  O-azzam,  supra. 
That  a  person  may  become  the  guardian  of  a  female,  and  in 
that  relation  may  become  indebted  to  her,  it  would  seem 
absurd  to  deny.  And  it  seems  equally  clear,  that  such  guar- 
dian, whilst  so  indebted,  might  marry  the  ward,  if  there  should 
be  no  other  reason  against  the  marriage,  save  such  indebted- 
ness. Such  a  marriage,  since  the  passage  of  the  "  act  securing 
to  married  women  their  separate  estates,  and  for  other  pur- 
poses," approved  March  1,  1848,  does  not  discharge  the  hus- 
band from  accounting  as  such  guardian  of  the  wife,  or  from 
the  payment  of  any  debt  he  owed  her,  on  her  marriage  with 
him.  The  debt  owing  to  the  ward  at  her  marriage  was  a  part 
of  her  separate  estate.  Rev.  Code,  §§  2371,  2382,  2388  ;  Acts 
of  Ala.  1848,  p.  79,  No.  23,  §  1 ;  Acts  of  Ala.  1849-1850,  p. 
63,  No.  23,  §  1 ;  Code  of  Ala.  p.  382,  Art.  IV.  "  Provisions 
for  the  protection  of  married  women  and  their  families," 
and  cases  supra. 

By  these  enactments  last  above  cited.  "  All  the  wife's  prop- 
erty is  secured  to  her  separate  use."  And  in  this  sense, 
"  property  "  means  everything  that  can  be  owned.  Rev.  Code, 
§  2  ;  Rutherforth  Inst,  of  Nat.  Law,  p.  20 ;  Jacob's  Law  Diet. 
Property.  The  wife  is  a  property  owner  and  a  tax-payer, 
and  her  right  to  collect  her  debts  is  coextensive  with  that  of 
the  husband.  If  the  wife  should  owe  the  husband  before  mar- 
riage, the  marriage  would  not  release  the  debt.  It  would  be 
subject  to  be  paid  out  of  the  separate  estate.  Rev.  Code,  § 
2370.  And  in  like  manner,  the  husband  would  be  bound  to 
pay  a  similar  debt  to  the  wife.  Ryan  v.  Bibb,  46  Ala.  323 ; 
Jenkins  v.  McConico,  26  Ala.  213.  This  power  of  the  hus- 
band and  the  wife  to  pay  their  debts,  and  to  reduce  to  posses- 
sion what  is  owing  to  them,  must  necessarily  carry  with  it  all 
the  incidents  required  to  make  it  as  perfect  as  possible.  Under 
it,  the  wife  may  release  or  discharge  a  debt  on  its  composition, 
and  take,  in  lieu  of  it,  some  other  property,  especially  with  the 
husband's  consent.  Rev.  Code,  §§  2685,  2686.  Wise  v.  Nor- 
ton, supra ;  Becton  v.  Selleck,  supra ;  Bliss  v.  Shwarts,  64 
Barb.  Then,  the  assignment  of  August  31,  1866,  was  valid 
to  convey  to  Mrs.  Barclay  such  title  as  her  husband  then  oos- 
sessed  in  the  lands  mentioned  in  his  deed. 
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2.  The  second  question  above  stated  involves  the  inquiry 
as  to  the  proper  forum  to  which  the  wife  may  resort,  in  such 
a  case  as  this,  for  the  vindication  and  protection  of  her  rights 
of  property,  when  her  title  depends  upon  a  transaction  be- 
tween the  husband  and  herself.  Before  the  Code  of  Alabama 
went  into  force,  in  1853,  the  act  of  March  1,  1848,  "  securing 
to  married  women  their  separate  estates,"  enacted  that  their 
property,  thus  intended  to  be  secured,  "shall  be  taken,  es- 
teemed, and  held  as  trust  property,  and  subject  to  and  gov- 
erned by  all  the  rules  of  law  now  governing  trust  property." 
Act  March  1,  1848,  §  2,  supra.  This  language,  defining  the 
character  of  the  wife's  estate,  was  also  continued  in  the  act  of 
February  13,  1850,  above  cited.  Act  February  13,  1850,  §  2, 
supra.  No  new  remedies  at  law  were  provided  by  these  acts, 
which  abolished  the  remedies  formerly  existing.  At  the  date 
of  the  Code  of  Alabama,  the  wife's  remedy  for  the  recovery 
and  protection  of  her  separate  estate  was  in  a  court  of  equity. 
And  it  seems  that  the  jurisdiction  in  equity  was  exclusive, 
when  the  husband's  interest  and  those  who  claimed  under  him, 
was  adverse  to  that  of  the  wife.  2  Story's  Eq.  §§  1327,  1366 
et  seq.  Being  also  a  trust  estate,  the  remedies  in  chancery 
were  likewise  applicable.  2  Story's  Eq.  §  960  et  seq.  The 
Code  of  Alabama,  and  the  Revised  Code,  simply  digest  the  act 
of  1850,  with  some  additions ;  but  neither  of  these  compilations 
takes  away  the  chancery  jurisdiction  formerly  existing.  There 
is  no  repeal  of  the  equitable  remedies,  but  some  new  remedies 
at  law  are  added.  Rev.  Code,  §  2525.  It  is  a  familiar  prin- 
ciple of  jurisprudence,  that  the  original  jurisdiction  of  courts 
of  equity  is  not  impaired  because  courts  of  law  are  clothed 
with  like  jurisdiction,  unless  the  statute  conferring  the  new 
jurisdiction  on  the  court  of  law  abolishes  the  equitable  jurisdic- 
tion before  existing.  The  jurisdiction  thus  becomes  concur- 
rent, and  a  party  may  proceed  in  either  forum.  Hall  v.  Hall, 
43  Ala.  488  ;  Childress  v.  Harrison,  47  Ala.  536  ;  1  Brickell's 
Dig.  p.  639,  §§  4,  7. 

All  the  parties  to  this  suit  who  claim  any  interest  whatever 
in  the  lands  in  controversy,  claim  only  Barclay's  title.  The 
title  of  the  complainant  in  the  court  below  is  asserted  under 
the  assignment  to  her,  purporting  to  have  been  executed  by 
her  husband  on  August  31,  1866  ;  and  the  other  parties,  con- 
testing her  title,  base  their  right  on  a  sheriff's  sale,  and  the 
liens  of  certain  judgments,  which,  it  is  asserted,  were  older  than 
this  assignment,  superior  to,  and  override  it  and  destroy  its 
validity.  The  bill,  and  Plant's  answer,  show  that  he  claims 
the  lands  in  controversy  as  the  assignee  of  the  Shuter  judg- 
ment, rendered  in  1866,  before  the  assignment  to  Mrs.  Barclay, 
and  under  his  deed  from  Mrs.  Blocker,  as  a  redeeming  creditor 
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of  Barclay.  There  was  no  sale  under  the  levy  on  the  fieri 
facias  issued  on  the  Shuter  judgment.  The  sale  was  under 
the  Blocker  and  the  Beaumont  judgments.  This  appears  from 
the  sheriff's  deed  to  Mrs.  Blocker,  and  from  her  deed  to 
Plant.  But  the  sale  under  these  latter  judgments  was  unsup- 
ported by  a  lien,  and  it  was  made  some  time  after  the  assign- 
ment to  Mrs.  Barclay  took  effect.  By  the  assignment,  Bar- 
clay parted  with  all  his  title,  and  there  was  no  property  in 
him  to  the  lands  when  these  fi.  fas.  were  issued,  and  the  levy 
and  the  sale  were  made  under  them.  Mrs.  Blocker  shows  no 
right  under  the  Shuter  judgment.  She,  therefore,  took  no 
title  under  her  sheriff's  deed,  which  she  could  convey  to  Plant, 
unless  her  title  was  protected  by  a  lien,  which  was  older  and 
superior  to  Mrs.  Barclay's  assignment. 

3.  If  a  lien  older  than  the  assignment  is  assumed  to  belong 
to  the  Shuter  judgment,  it  will  not  help  Plant's  deed  ;  because 
the  deed  shows  that  such  lien,  if  it  existed,  was  never  executed 
by  a  sale  and  sheriff's  deed.  This  latter  judgment  seems  only 
to  have  been  introduced  to  show  Plant's  right  to  redeem  from 
Mrs.  Blocker.  If  Mrs.  Blocker  aliened  to  him  such  title  as  she 
had,""  without  objection,  then  his  right  to  redeem,  being  an  exe- 
cuted right,  ceases  to  be  of  any  consequence  in  this  case,  in  the 
view  I  take  of  it.  Its  value  was  to  compel  her  to  convey  to 
him,  on  his  compliance  with  the  terms  of  the  statute.  Rev. 
Code,  §  2513.  The  right  to  redeem  in  Plant  does  not  make 
good  a  title,  which  was  before  insufficient.  This  is  the  con- 
dition of  Mrs.  Blocker's  deed  as  shown  in  the  pleadings.  It  is 
essential,  in  order  to  pass  a  title  by  a  sheriff's  sale,  that  there 
should  be  a  legal  judgment,  an  execution  thereon,  a  levy  and 
sale,  and  a  sheriff's  deed.  Ware  v.  Bradford,  2  Ala.  676  ; 
also,  Quinn  v.  Wiswall,  7  Ala.  648 ;  Wheaton  v.  Sexton,  4 
Wheat.  503.  It  is  true  that  the  sheriff  may  sell  under  author- 
ity of  any  of  the  executions  in  his  hands,  and  apply  the  funds 
made  by  the  sale  in  payment  of  all  the  fi.  fas.  held  by  him,  ac- 
cording to  the  priority  of  their  liens.  But  the  deed  of  the  pur- 
chaser at  the  sale  must  show  that  it  connects  itself  with  a  suffi- 
cient authority  to  give  the  sheriff  power  to  make  the  sale.  If 
the  Shuter  judgment,  under  which  Plant  redeemed  from  Mrs. 
Blocker,  was  entitled  to  a  valid  lien,  older  than  the  date  of  Mrs. 
Barclay's  assignment,  and  the  other  judgments  were  not  entitled 
to  any  liens,  then  the  Shuter  judgment  was  entitled  to  satisfac- 
tion out  of  the  funds  made  by  the  sale,  in  preference  to  these 
other  judgments.  Rev.  Code,  §§  2873,  2878,  2859.  The  levy 
of  the  execution  issued  on  the  Shuter  judgment  on  property  of 
the  defendant  in  that  judgment,  and  a  sale  of  this  property  by 
the  sheriff,  while  the  execution  thus  levied  was  in  his  hands, 
was  a  satisfaction  of  that  judgment,  if  funds  sufficient  were  re- 
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alizecl  by  the  sale  to  pay  it,  and  that  judgment  was  entitled  by 
the  superiority  of  its  lien  to  prior  payment.  Webb  v.  Bump  ass, 
9  Port.  201 ;  Campbell  v.  Spence,  4  Ala.  543.  If  the  plaintiff 
in  the  Shuter  judgment,  in  such  a  case,  did  not  enforce  the  pay- 
ment of  his  judgment,  it  was  his  own  fault,  for  which  none  but 
himself  should  suffer. 

4.  But,  were  the  judgments  of  the  rebel  courts,  at  the  date 
of  the  accrual  of  Mrs.  Barclay's  title,  clothed  with  any  right  of 
lien  ?  I  think  not.  These  were  the  decrees  of  a  court  of  a 
government  foreign  and  hostile  to  the  constitution  and  govern- 
ment of  the  United  States.  They  were  the  acts  of  one  branch 
of  an  illegal  government  set  up  in  -this  State  after  the  overthrow 
of  the  legal  state  government.  They  have  been  uniformly 
treated  as  inconclusive  adjudications  by  the  general  assembly 
of  this  State,  and  by  this  court,  since  the  organization  of  the 
present  state  government,  and  also  by  the  provisional  govern- 
ment of  this  State.  They  have  been  held  to  need  some  kind 
of  legislative  recognition,  or  ratification,  to  give  them  validity. 
They  have  been  suffered  to  be  set  aside  and  vacated,  on  motion, 
and  new  trials  allowed  to  be  granted  long  after  the  judgments 
were  rendered.  Rev.  Code,  p.  54  ;  Ordinance  No.  7,  lb.  ;  Or- 
dinance No.  26  ;  Acts  of  Ala.  1866-1867,  p.  107,  No.  125  ;  lb. 
p.  568,  No.  511 ;  Acts  of  Ala.  1868,  p.  186,  Ordinance  No.  39  ; 
lb.  p.  269,  No.  48,;  Hall  v.  Hall,  43  Ala.  488  ;  Ray  v.  Thomp- 
son, 43  Ala.  434  ;  Ex  parte  Bibb,  44  Ala.  140  ;  Ex  parte  Nor- 
ton $■  Shields,  44  Ala.  177  ;  Moseley  v.  Tuthill,  45  Ala.  621 ; 
Bibb  $  Falkner  v.  Avery,  45  Ala.  691 ;  Shaiv  v.  Lindsay,  46 
Ala.  290  ;  McSwean  v.  Faulk,  46  Ala.  610  ;  Irvin  v.  Armistead, 
48  Ala.  363 ;   Troy  v.  Ellerbee,  January  term,  1872. 

In  Coleman  v.  Holmes  (44  Ala.  124),  this  court  say,  "  We 
know  judicially,  that  at  the  time  this  note  fell  due  (1861),  and 
for  more  than  four  years  afterwards,  the  courts  of  this  State 
were  in  a  position  of  hostility  and  revolt  towards  the  United 
States  and  the  federal  constitution  "  (p.  124).  And  in  the 
same  case  it  is  further  said,  in  assigning  a  reason  for  the  suspen- 
sion of  the  statute  of  limitations  from  the  11th  day  of  January, 
1861,  to  the  21st  day  of  September,  1865,  that  this  was  "  the 
period  within  which  no  legal  civil  court  existed,  in  which  the 
people  of  the  State  were  compellable  to  have  their  cases  de- 
cided "  (p.  128).  And  in  the  subsequent  case  of  Martin  v. 
Hewitt  (44  Ala.  418),  the  lien  of  the  judgments  of  the  rebel 
courts  was  expressly  denied.  Without  such  lien,  the  title  of 
Mrs.  Barclay  to  the  lands  in  controversy  was  not  impaired  by 
the  sale  made  by  the  sheriff  long  after  its  inception.  The  as- 
signment to  Mrs.  Barclay  was  before  the  adoption  of  the 
Revised  Code,  which  was  proclaimed  on  the  17th  day  of  Feb- 
ruary, 1868.     And  the  act  legalizing  this  compilation  was  ap- 


520  SUPREME   COURT 

[Barclay  v.  Plant] 

proved  on   February  19,  1867.     Acts  of  Ala.  1866-1867,  p. 
718,  No.  662;  see,  also,  same  act  in  preface  of  Rev.  Code. 

The  act  of  February  20,  1866.  entitled  "  An  act  to  regulate 
judicial  proceedings,"  did  not  give  judgments  any  liens,  but 
onlv  preserved  such  liens  as  might  then  be  in  force.  Acts  of 
Ala.  1865-1866,  p.  83,  No.  71,  §  9.  And  the  act  of  February 
19,  1867,  making  all  judgments  liens  on  the  property  of  defend- 
ants subject  to  levy  and  sale  under  legal  process,  was  not  passed 
until  after  the  title  of  Mrs.  Barclay  had  accrued.  Acts  of  Ala. 
1866-1867,  p.  609,  No.  552  ;  Rev.  Code,  §  2877.  None  of  these 
enactments  affect  Mrs.  Barclay's  title  vrith  the  incumbrance  of 
a  lien  ;  and  beside  these  acts  there  is  none  other  that  can  so 
affect  it,  unless  it  be  section  2156  of  the  Code  of  Alabama, 
which  was  then  in  force.  Admitting  that  the  executions  of 
fieri  facias  were  regularly  issued  without  the  lapse  of  an  entire 
term  of  the  rebel  court  during  the  supremacy  of  the  insurgent 
government,  this  could  not  give  the  illegal  judgments  any  legal 
force  they  did  not  possess  without  it.  The  authority  that  issued 
these  fi.  fas.  was  illegal,  and  incompetent  to  confer  any  right  of 
lien.  They  were  issued  from  a  rebel  court,  by  a  rebel  clerk, 
and  went  into  the  hands  of  a  rebel  sheriff.  It  would  be  going 
quite  too  far,  in  my  opinion,  to  give  such  acts  the  validity  of 
regular  proceedings,  or  to  insist  that  the  general  assembly  of 
this  State,  in  1852,  intended,  by  the  adoption  of  the  Code  of 
Alabama,  to  give  validity  to  the  liens  of  such  judgments,  or  to 
the  executions  issued  from  the  rebel  courts.  It  follows,  then, 
that  the  rebel  judgments  possessed  no  liens,  until  after  the 
adoption  of  the  act  of  February  20,  1867,  above  cited ;  and  the 
sale  of  the  sheriff  to  Mrs.  Blocker  is  not  supported  by  any  such 
lien  as  could  defeat  a  title  that  had  accrued  before  the  passage 
of  that  act.  Her  title,  as  against  the  appellant,  is  not  good 
without  it.  Plant  shows  title  only  under  her.  She  could  con- 
vey to  him  only  such  title  as  she  had.  This,  being  an  execu- 
tion title,  passed  the  right  which  the  defendant  Barclay  owned 
at  the  date  of  the  levy  and  sale,  and  no  more.  By  such  a  sale, 
the  purchaser  acquires  only  the  right  and  title  of  the  defend- 
ant, and  no  more.  Lang's  Heirs  v.  Waring,  25  Ala.  625  ;  Doe, 
ex  dem.  Stevens  v.  King,  21  Ala.  429  ;  Doe,  ex  dem.  Cook  Sc 
Hardy  v.  Webb,  18  Ala.  810  ;   4  Ala.  156  ;  2  Port.  480. 

There  is  no  sufficient  proof  to  show  that  Mrs.  Barclay's  claim 
against  her  husband  was  simulated,  or  fraudulent.  Hers  was 
an  admitted  debt,  entitled  to  be  paid.  It  was  of  as  high  a 
grade  and  as  sacred  as  the  judgments  of  the  rebel  courts,  and 
as  these  judgments  were  not  aided  by  any  liens  at  the  date  of 
the  assignment  to  her,  they  were  not  entitled  to  any  priority 
over  the  assignment.  This  latter  conveyance  was  an  older  title 
than  that  derived  from  the  sale  under  the  rebel  judgments,  and 
equally  good,  and  must  prevail  over  it. 
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5.  Then,  returning  once  more  to  the  case  made  by  the  bill 
and  the  pleadings,  the  subject-matter  of  the  suit  is  the  title  to 
the  lands  in  question.  All  the  parties  to  the  suit  are,  or  have 
been,  more  or  less  connected  with  this.  The  ownership  of  the 
land,  then,  is  the  question  to  be  adjudicated.  In  order  to 
quiet  the  title,  and  settle  the  claims  of  all  these  parties,  they 
should  be  brought  before  the  court.  When  this  is  the  case, 
the  bill  is  not  multifarious.  Story's  Eq.  PI.  §§  271  et  seq. ; 
Martin  v.  Hewitt,  supra. 

6.  It  is  a  fair  presumption  from  the  facts  stated  in  the  bill 
and  admitted  in  the  answers,  that  at  the  time  Barclay  made 
the  assignment  to  his  wife,  he  was  in  possession  of  the  lands 
thus  assigned  to  her.  This  assignment  was  properly  acknowl- 
edged on  the  day  of  its  date,  in  lieu  of  the  necessary  attesting 
witness.  This,  then,  makes  the  alienation  sufficient,  and  vests 
the  title  in  Mrs.  Barclay,  if  there  was  no  other  legal  impedi- 
ment to  defeat  it ;  and  it  has  been  already  shown  that  there 
was  not  any  such  impediment.  Rev.  Code,  §§  1536,  1535 ; 
Becton  v.  Selleck,  supra,  and  cases  above  cited.  In  the  absence 
of  proof  to  the  contrary,  in  such  a  case  as  this,  this  court  will 
presume,  in  favor  of  the  wife,  who  claims  title  from  the  hus- 
band, that  his  possession  passed  to  the  wife  upon  his  alienation 
by  proper  conveyance  to  her.  A  deed  by  a  party  in  possession, 
as  owner,  is  equivalent  to  a  livery  of  seizin,  or  possession.  4 
Cruise,  Greenlf.  ed.  45 ;  3  Dall.  Penn.  489 ;  4  Wheat.  213 ; 
8  Cranch,  229  ;  Ford  v.  Bean,  June  term,  1873 ;  McKenzie  v. 
Baldridge,  June  term,  1873.  Under  her  title,  then,  Mrs. 
Barclay  was  vested  with  the  possession  of  the  lands  mentioned 
in  her  assignment.  The  surrender  of  the  husband's  possession, 
after  this  assignment  to  the  wife,  to  Mrs.  Blocker,  in  conform- 
ity with  the  sheriff's  sale,  was  illegal.  The  husband  was  enti- 
tled to  the  control  of  the  lands  of  his  wife's  separate  estate,  as 
her  trustee,  and  he  would  take  the  rents  and  profits  arising 
from  the  same ;  but  he  could  not  dispossess  her,  without  her 
consent,  and  in  the  manner  prescribed  by  the  Code.  Rev. 
Code,  §§  2371,  2372,  2373.  Bavisies  v.  Warfield,  38  Ala. 
623.  Mrs.  Blocker's  entry,  as  owner,  was  a  trespass  on  Mrs. 
Barclay's  possession ;  and  Plant  occupies  no  better  condition 
than  she  did  under  his  title  from  her.  But  Mrs.  Barclay  is 
entitled  only  to  the  possession  of  the  lands  as  owner  in  her 
own  right.  The  rents  and  profits  belong  to  the  husband,  until 
he  is  removed  as  her  trustee ;  but  these  rents  and  profits  can- 
not be  taken  to  pay  his  debts.  Rev.  Code,  §  2372  ;  Patterson 
v.  Flanagan,  37  Ala.  513.  There  is  no  doubt,  that  before  the 
possession  of  the  wife's  lands  was  delivered  by  the  husband  to 
Mrs.  Blocker  under  her  sheriff's  deed,  a  court  of  chancery 
would  have  interfered  to  protect  her  possession  from  invasion 
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under  the  sheriff's  deed.  Martin  v.  Hewitt,  supra,  and  cases 
there  cited.  The  husband,  by  his  illegal  act,  could  not  deprive 
her  of  this  equitable  right.  The  wife  was  the  true  owner  in 
possession,  and  the  claimant  under  the  sheriff's  deed  is  a  mere 
trespasser,  except  as  to  the  rents  and  profits.  The  yielding  of 
the  possession  by  the  husband  cannot  have  a  greater  effect 
than  an  abandonment  of  his  right  to  control  the  lands  and  the 
rents  and  profits.  Such  abandonment  of  control  by  the  hus- 
band was  also  an  abandonment  of  the  rents  and  profits  to  the 
sheriff's  purchaser.  The  rents  and  profits  being  under  his  con- 
trol, and  no  part  of  the  wife's  estate,  without  release  or  assign- 
ment to  her,  he  could  pass  these  to  Mrs.  Blocker,  if  lie  chose. 
Lyles  v.  Clements,  June  term,  1873.  Mrs.  Blocker,  or  her 
assignee,  would,  then,  be  entitled  to  take  the  rents  and  profits, 
in  like  manner  as  the  husband  would  be,  until  his  removal  as 
the  trustee  of  the  wife's  estate.  Plant's  title  is  simply  Mrs. 
Blocker's  title,  and  must  share  a  like  fate.  Both  are  inferior 
to  Mrs.  Barclay's,  as  presented  in  this  suit,  and  they  must 
yield  to  it. 

In  this  view  of  our  law  "  for  the  regulation  of  the  separate 
estate  of  married  women,"  I  think  that  the  proofs  were  suffi- 
cient to  sustain  the  complainant's  bill  in  the  court  below. 
The  learned  chancellor,  therefore,  erred  in  dismissing  the  bill ; 
and  for  this  error,  his  decree  must  be  reversed. 

The  judgment  and  decree  of  the  court  below  is  reversed, 
and  the  cause  is  remanded  for  further  proceedings  in  conform- 
ity with  the  law,  as  declared  in  this  opinion.  The  appellee, 
Plant,  will  pay  the  costs  of  this  appeal  in  this  court,  and  in  the 
court  below. 


Bbickell,  J.,  having  been  of  counsel  in  the  court  below, 
did  not  sit. 


Bruner  v.  Bryan. 

Bill  in  Equity  for  Injunction  against  Usurper  of  Sheriff's  Office. 

1.  Requiring  new  bond  from  sheriff,  on  application  of  surety.  —  When  one  of  the 
sureties  on  a  sheriffs  official  bond  makes  application  to  be  discharged  (Rev.  Code, 
§§  183-92),  it  is  the  duty  of  the  probate  judge,  to  whom  the  application  must  be 
made,  to  issue  a  citation  to  the  sheriff,  requiring  him  to  appear  and  —  not,  "show 
cause  why  he  should  not  file  a  new  official  bond,"  but  —  "give  a  new  bond;"  and 
if  the  citation  is  personally  served  on  the  sheriff,  and  he  fails  to  give  a  new  bond, 
as  required,  within  ten  days  after  the  (fay  specified  in  the  citation,  he  vacates  his 
office,  and  the  probate  judge  must  certify  the  vacancy  to  the  governor,  who  has 
power  to  fill  it  by  appointment.  In  the  discharge  of  these  duties,  the  probate 
judge  acts  ministerially,  and  not  judicially;  and  if  he  certifies  a  vacancy,  when  in 
fact  none  exists,  an  appointment  by  the  governor  is  void,  and  does  not  affect  the 
rights  of  the  incumbent. 
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2.  Abandonment  of  office.  —  If  a  lawful  sheriff,  whose  sureties  have  been  dis- 
charged on  their  own  application,  and  whose  office  has  been  certified  to  the  gov- 
ernor to  be  vacant,  on  account  of  his  failure  to  give  a  new  bond,  when  in  fact  there 
is  no  vacancy,  accepts  an  appointment  by  the  governor,  as  in  case  of  vacancy, 
such  acceptance  does  not  amount  to  an  abandonment  of  his  right  to  the  office 
under  his  former  title. 

3.  When  officer  may  maintain  bill  in  equity  against  usurper.  —  A  lawful  sheriff, 
whose  office  has  not  been  vacated  or  abandoned,  though  his  sureties  have  been  dis- 
charged from  liability  on  his  bond,  and  a  vacancy  has  been  certified  to  the  governor, 
and  has  been  filled  by  appointment,  may  maintain  a  bill  in  equity  against  the  per- 
son so  appointed,  to  enjoin  him  from  exercising  the  duties,  or  receiving  the  emolu- 
ments of  the  office.     (Brickell,  J.,  dissenting). 

Appeal  from  the  Chancery  Court  of  Lowndes. 

Heard  before  the  Hon.  Adam  C.  Felder. 

The  bill  in  this  case  was  filed  by  L.  J.  Bryan,  against  J.  E. 
Bruner,  and  sought  to  enjoin  the  defendant  from  exercising 
the  duties,  or  receiving  the  emoluments  of  the  office  of  sheriff 
of  said  county  of  Lowndes.  The  complainant  was  elected  to 
the  said  office  at  the  general  election  in  November,  1871,  and 
he  claimed  in  his  bill  that  he  had  never  abandoned  or  vacated 
the  office,  though  a  vacancy  had  been  certified  by  the  probate 
judge  to  the  governor,  who  had  issued  a  commission  to  the 
defendant  to  fill  the  supposed  vacancy ;  and  that  the  defendant 
had  effected  by  force  an  entrance  into  the  sheriff's  office  in  the 
court-house,  and  was  claiming  to  be  the  rightful  sheriff.  The 
material  facts  of  the  case  are  stated  in  the  opinion  of  the  court. 
The  chancellor  overruled  a  demurrer  to  the  bill,  and,  on  final 
hearing  on  pleadings  and  proof,  rendered  a  decree  for  the  com- 
plainant. The  overruling  of  the  demurrer,  and  the  final 
decree,  are  now  assigned  as  error. 

Watts  &  Troy,  with  whom  were  R.  M.  Williamson  and 
W.  F.  Witcher,  for  appellant.  —  1.  The  governor's  appoint- 
ment and  commission  created  Bruner  the  sheriff  of  the  county, 
and  he  must  be  regarded  as  the  lawful  sheriff,  until  it  has  been 
ascertained  by  a  direct  judicial  proceeding  that  there  was  in 
fact  no  vacancy  at  the  time  of  his  appointment.  Hill  v.  The 
State,  1  Ala.  559. 

2.  This  is  a  collateral  proceeding,  in  which  mere  errors  and 
irregularities,  not  showing  a  want  of  jurisdiction,  do  not  ren- 
der the  appointment  void.  Satcher  v.  Satcher,  41  Ala.  26 ; 
Cox  v.  Davis,  17  Ala.  716  ;  Bishop  v.  Hampton,  15  Ala. ; 
Field's  Heirs  v.  Goldsby,  28  Ala.  218 ;  19  Ala.  713. 

3.  The  probate  judge  acquired  jurisdiction,  when  the  appli- 
cation of  the  surety  was  filed,  asking  to  be  discharged ;  and 
any  errors  or  defects  in  the  subsequent  proceedings,  though 
available  on  error  or  appeal,  do  not  invalidate  his  action.  Au- 
thorities last  above  cited ;  also,  Heydenfeldt  v.  Toivnes,  27  Ala. 
423  ;    Ward  v.  Oates,  42  Ala.  227. 
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4.  There  was  a  substantial  compliance  with  the  provisions  of 
the  statute,  although  the  citation  to  the  sheriff  did  not  pursue 
the  words  of  the  statute.  Construing  all  the  sections  together, 
it  must  have  been  intended  to  give  the  sheriff  an  opportunity 
to  contest  the  grounds  of  the  application  ;  and  if  not,  he  cer- 
tainly cannot  complain  that  he  was  allowed  such  opportunity, 
when  he  failed  to  appear  at  all. 

5.  Bryan's  acceptance  of  an  appointment  and  commission 
from  the  governor  was  an  abandonment  of  the  office  by  him, 
even  if  there  was  no  vacancy  at  the  time ;  or  it  is  an  admission 
by  him  that  there  was  a  vacancy,  and  estops  him  from  denying 
the  fact.  Marbury  v.  Madison,  1  Cranch,  137  ;  United  States 
v.  Le  Baron,  19  Howard,  73;  McWhorter  v.  McGehee,  1 
Stewart,  546  ;  Sprowl  v.  Lawrence,  33  Ala.  674 ;  5  Bacon's 
Abr.  178  ;  Crane  v.  Morris,  6  Peters,  598  ;  Mason  v.  Hamner, 
24  Ala.  480 ;  Dundas  v.  Hitchcock,  12  Howard,  256 ;  Bruce 
v.  United  States,  17  Howard,  437. 

6.  The  validity  of  Bruner's  appointment,  and  his  right  to 
the  office  which  he  holds,  can  only  be  tested  by  quo  warranto. 
Tappan  v.  Gray,  9  Paige,  507 ;  People  v.  Draper,  24  Barbour, 
265. 

Stone  &  Clopton,  contra.  —  1.  Under  sections  183-86  of 
the  Revised  Code,  the  probate  judge  acts  ministerially,  and 
exercises  no  judicial  power  whatever.  He  has  nothing  to  do, 
but  to  give  the  notice.  He  cannot  inquire  into  the  truth  of 
the  averments  in  the  petition,  nor  pronounce  them  true  or 
false.  His  only  duty  is  to  give  the  notice,  and  certify  the  fact 
of  a  vacancy  when  one  exists. 

2.  The  remedy  provided  by  these  sections,  for  a  surety  on 
an  official  bond  who  wishes  to  be  discharged  from  fui'ther  lia- 
bility, is  summary,  and  must  be  strictly  pursued.  Blackman 
v.  Davis,  42  Ala.  184;  Molette  v.  Keenan,  22  Ala.  487;  15 
Ala.  139;  6  Ala.  194;  43  Ala.  595.  The  notice  given  in  this 
case,  when  compared  with  the  statute,  is  fatally  defective.  It 
was  a  nullity,  and  was  properly  disregarded  by  Bryan. 

3.  An  office  is  property,  and  the  lawful  incumbent  can  only 
be  deprived  of  it  in  a  legal  way.  An  unauthorized  certificate 
by  a  probate  judge,  and  a  commission  from  the  governor, 
founded  on  such  unauthorized  certificate,  can  neither  vacate  an 
office,  nor  confer  on  another  a  right  to  it.  The  governor  is  not 
charged  with  the  duty  of  ascertaining  whether  a  vacancy 
exists,  but  acts  on  the  information  furnished  him  by  the  cer- 
tificate of  the  probate  judge.  If  the  certificate  is  true,  his 
appointment  is  valid  ;  if  untrue,  it  is  void,  for  there  cannot  be 
two  rightful  sheriffs  in  one  county  at  the  same  time.  31at- 
thewa  v.  Douthitt,  27  Ala.  275 ;    Guice   v.  Hooper,  46  Ala. 
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617 ;  State  v.  Keil,  47  Mo.  301 ;  Commonioealth  v.  Shaver, 
Leading  Cases  on  Elections,  134.  Under  the  former  statute, 
the  rule  was  different,  and  a  judicial  proceeding  was  held  nec- 
essary to  vacate  the  governor's  appointment.  Hill  v.  The 
State,  1  Ala.  559.  But  even  this  is  doubtful.  Matthews  v. 
Douthitt,  supra;  Jones  v.  Jones,  30  Ala.  590;  Rawdon  v. 
Rawdon,  28  Ala.  566;  Stewart  v.  Nuckolls,  15  Ala.  231;  Ex 
parte  Sandford,  5  Ala.  562. 

4.  Bryan's  acceptance  of  a  commission  from  the  governor  has 
none  of  the  elements  of  an  estoppel. 

5.  The  complainant  could  not  proceed  by  quo  warranto,  to 
test  the  right  to  the  office,  because  he  is  still  in  possession,  and 
only  asks  to  be  protected  against  a  usurper  who  has  forcibly  in- 
truded, and  who  is  attempting  to  exercise  the  duties  of  the  office. 

6.  The  jurisdiction  of  equity  is  fully  sustained  by  the  follow- 
ing authorities :  2  Story's  Equity,  §  929  ;  Lyon  v.  Hunt,  11  Ala. 
295  ;  Casey  v.  Holmes,  10  Ala.  776  ;  Thompson  v.  James,  32 
Ala.  725 ;  Wright  v.  Moore,  38  Ala.  593  ;  Potier  v.  Burden, 
38  Ala.  651 ;  Scott  v.  Strobach,  in  MSS. ;  Gates  v.  McDaniel, 
2  Stew.  211 ;  Harrell  v.  Ellsworth,  17  Ala.  576. 

B.  F.  SAFFOLD,  J.  —  The  appeal  is  from  a  decree  enjoin- 
ing the  appellant  against  acting  as  sheriff  of  Lowndes  county. 
The  appellee  was  the  duly  elected  and  qualified  sheriff,  and 
was  acting  as  such,  when,  on  the  18th  of  November,  1872,  one 
of  the  sureties  on  his  official  bond,  N.  D.  Stanwood,  made  ap- 
plication in  writing,  verified,  to  the  probate  judge,  to  be  dis- 
charged from  his  suretyship,  on  the  ground  that  he  was  in  dan- 
ger of  being  made  liable  on  the  bond,  without  adequate  remedy 
against  his  principal,  in  consequence  of  his  inability  to  discharge 
such  liability.  On  the  22d  of  November,  1872,  the  probate 
judge  issued  a  citation  to  the  appellee,  Bryan,  to  appear  on  the 
27th  of  November,  1872,  at  his  office,  "  then  and  there  to  show 
cause,  if  any,  why  he  should  not  file  a  new  official  bond  as  sher- 
iff, one  of  the  securities  having  filed  a  petition  to  be  released 
from  said  bond."  This  notice  was  served  on  Bryan,  by  the 
coroner,  on  the  26th  of  November,  1872.  On  the  27th  of  No- 
vember, 1872,  the  judge  entered  an  order  on  his  books,  "  that 
L.  J.  Bryan  give  an  additional  bond  as  sheriff  of  said  (Lowndes) 
county,  within  ten  days  from  this  day."  On  the  7th  of  De- 
cember, 1872,  the  judge  entered  another  order,  declaring  the 
office  of  sheriff  vacant,  in  consequence  of  the  failure  of  Bryan 
to  give  a  new  or  additional  bond,  and  that  the  governor  be 
notified  of  a  vacancy  in  the  office.  The  notice  of  vacancy  hav- 
ing been  given,  the  governor,  on  the  13th  of  December,  1872, 
issued  a  commission  of  appointment  to  Bryan.  Between  the 
24th  and  28th  of  December,  1872,  Bryan,  two  or  three  times, 
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presented  to  the  judge  bonds  for  approval,  saying  he  had  been 
appointed  sheriff  by  the  governor  ;  but  they  were  refused.  On 
the  9th  of  January,  1873,  the  governor  issued  a  commission  to 
the  appellant,  Bruner,  having  been  notified  by  the  judge  that 
Bryan  had  failed  for  fifteen  days  to  file  an  approved  bond. 
Under  this  commission,  Bruner  duly  qualified,  and  assumed  the 
duties  of  sheriff.  Bryan  then  filed  his  bill,  reciting  in  substance 
the  above  facts,  and  averring  that  Bruner  was  insolvent.  He 
claimed  to  be  still  the  rightful  sheriff,  and  prayed  that  Bruner 
be  enjoined  from  further  exercising  the  duties  of  the  office,  and 
receiving  the  emoluments  thereof.  The  answer  makes  no  ma- 
terial issue  of  facts,  except  it  asserts  that  the  coroner  was  per- 
forming the  duties  of  sheriff  when  he  took  possession  of  the 
office,  and  made  no  resistance  to  him ;  and  that,  he  was  not  in- 
solvent, but  was  worth  at  least  four  thousand  dollars,  above  all 
incumbrances  and  debts.  On  the  case  thus  made,  the  chancel- 
lor granted  the  prayer  of  the  bill,  and  his  decree  is  now  assigned 
as  error.  \ 

Bryan's  incumbency  and  right  to  the  office,  by  due  election 
and  qualification,  were  undisputed,  and  free  from  embarrass- 
ment, when  his  surety,  Stan  wood,  made  application  to  be  re- 
leased from  his  official  bond.  The  probate  judge,  upon  receipt 
of  the  application,  cited  him  to  "  show  cause  "  why  he  should 
not  file  a  new  bond.  No  other  notice  was  given  to  him,  or  de- 
mand made  upon  him,  in  reference  to  the  matter.  But,  on  the 
day  appointed  in  the  notice  given,  an  order  was  entered  that  he 
give  a  new  bond  within  ten  days.  At  the  expiration  of  the 
time,  the  governor  was  informed  that  there  was  a  vacancy  in 
the  office.  The  statute  (R.  C.  §  185)  prescribes,  that  when 
a  proper  application  by  a  surety  is  made,  "  the  officer  to  whom 
such  application  is  addressed  must  require  the  principal  named 
in  such  application  to  appear  before  him,  on  and  at  a  certain 
day  and  place,  and  give  a  new  bond  ;  which  requisition  must  be 
in  writing,  signed  by  the  officer  making  the  same,  and  must  be 
personally  served  on  such  principal  before  the  day  named 
therein."  R.  C.  §  186  provides,  "  If  such  requisition  is  person- 
ally served,  and  the  officer  named  therein  fails  to  give  an  addi- 
tional bond,  within  ten  days  after  the  day  specified  in  such 
requisition,  he  vacates  his  office  ;  and  the  officer  making  such 
requisition  must  at  once  certify  the  same  to  the  appointing 
power,  who  must  fill  the  vacancy." 

The  probate  judge  did  not  require,  nor  intend  to  require, 
Bryan  to  give  a  new  bond,  on  the  day  he  was  cited  to  appear 
in  the  notice  to  show  cause.  He  fixed  a  period  ten  days  subse- 
quent for  him  to  do  so  ;  but  of  this  he  gave  him  no  notice  at 
all.  Of  course,  then,  no  demand  for  a  new  bond  was  made. 
He  was  not  bound  to  regard  the  citation  to  appear  and  show 
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cause,  because  the  judge  had  no  authority  so  to  cite  him.  The 
statute  gives  the  surety  an  unqualified  right  to  be  discharged, 
on  his  proper  application.  The  discharge,  when  effected,  oper- 
ates as  a  release  of  all  the  other  sureties.  R.  C.  §  191.  The 
judge,  therefore,  had  no  discretion  or  option  about  requiring  a 
new  bond.  The  sheriff  was  not  at  liberty  to  allege  or  prove 
any  reason  why  he  should  not  file  another  bond,  and  the  judge 
had  no  authority  to  consider  such  allegation  or  proof.  The  du- 
ties required  of  the  judge,  in  such  case,  are  purely  ministerial. 
He  must  give  the  notice,  require  the  bond,  approve  it,  if  suffi- 
cient, and,  if  not,  certify  the  failure  to  the  appointing  power. 
The  appointing  power,  which  in  this  case  is  the  governor,  acts 
solely  upon  the  information  thus  received.  If  the  information 
is  incorrect,  and  there  is  no  vacancy,  any  appointment  by  the 
governor  is  wholly  inoperative  and  void. 

In  Sill  v.  State  (1  Ala.  559),  a  writ  of  error  was  sued  out 
by  the  sheriff,  on  a  declaration  of  vacancy  in  his  office,  made  by 
the  judge  of  the  county  court,  on  the  ground  of  four  months' 
absence  from  the  county,  under  a  statute  very  similar  to  the 
one  in  question.  This  court  held  the  order  declaring  a  vacancy 
to  be  wholly  unauthorized,  extra-judicial,  and  entitled  to  no 
consideration  whatever,  as  a  judgment  or  inquisition  of  office. 
It  was  considered  unnecessary  to  avoid  it  by  the  judgment  of  a 
superior  tribunal.  Judge  Goldthwaite,  in  the  opinion,  said 
the  incumbent  might  be  compelled  to  resort  to  a  court  of  law  to 
Regain  his  possession  ;  but,  as  the  vacancy  is  the  only  matter 
which  can  authorize  the  commission,  its  whole  virtue  is  at  an 
end,  when  it  is  judicially  ascertained  that  the  office  was  not  va- 
cant. In  the  case  before  him,  no  appointment  had  been  made, 
or  was  under  consideration  ;  and  he  was  doubtless  speaking  in 
reference  to  an  adverse  possession  of  the  office,  not  acquired  by 
virtue  alone  of  the  governor's  appointment,  but  through  the  ab- 
sence of  the  incumbent.  In  such  a  case,  good  order  and  proper 
decorum  would  require  the  true  officer  to  regain  his  possession 
by  law,  and  not  by  force.  But  the  doctrine  cannot  be  enter- 
tained for  a  moment,  that  the  rightful  incumbent  is  ousted  by 
the  appointment  of  another,  proprio  vigore.  It  would  fill  the 
State  with  litigation  and  tumult.  Every  species  of  deceit, 
treachery,  and  forgery,  would  be  resorted  to,  to  obtain  appoint- 
ments, which  would  be  met  on  the  other  hand  with  violence,  in 
consequence  of  the  law's  delay. 

2.  Bryan's  acceptance  of  a  commission  of  appointment  from 
the  governor  cannot  be  construed  into  a  resignation  of  his  right 
to  the  office  under  his  election.  It  is  more  indicative  of  a  deter- 
mination not  to  abandon  it.  He,  no  doubt,  thought  if  he  could 
procure  the  commission,  it  would  be  as  good  a  way  as  any  to 
quiet  his  title.      He  would  have  to  give  a  new  bond  in  any 
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event.  We  cannot  deduce  an  intention  to  resign  an  office  from 
an  act  which  itself  gives  evidence  of  the  opposite  intention. 
Inasmuch,  therefore,  as  he  had  not  failed  to  give  bond-  after 
proper  notice  to  do  so,  and  there  was  no  proof  of  any  abandon- 
ment of  his  office,  by  which  Bruner,  under  color  of  his  commis- 
sion, could  have  acquired  adverse  possession,  the  latter  was 
manifestly  exhibited  to  the  chancellor  as  attempting  to  exercise 
the  duties  and  privileges  of  sheriff,  while  they  were  being  per- 
formed and  enjoyed  by  the  rightful  sheriff. 

3.  What  is  the  remedy  in  such  case  ?  Has  a  court  of  equity 
any  jurisdiction  in  the  matter  ?  "  The  powers  and  jurisdiction 
of  courts  of  chancery  extend,  1st,  to  all  civil  causes  in  which  a 
plain  and  adequate  remedy  is  not  provided  in  the  other  judicial 
tribunals."  R.  C.  §  698.  On  undoubted  precedent  and  au- 
thority, this  jurisdiction  attaches  to  restrain  a  person  from  vio- 
lating an  exclusive  privilege,  by  participating  in  it.  The  reason 
for  interference  is  stronger,  if  the  attempt  be  to  disable  the 
party  from  using  it.  It  is  not  sufficient  to  exclude  the  juris- 
diction, that  an  action  at  law  could  be  maintained,  or  that  the 
materials  exist  on  which  a  verdict  might  be  found,  and  a  judg- 
ment rendered.  An  action  at  law  affords  a  remedy  only  for  the 
single  act.  Equity  interposes  to  prevent  its  repetition,  and  to 
protect  the  privilege.  Irreparable  injury  is  a  ground  of  juris- 
diction, and  it  exists  when  the  remedy  at  law  would  be  barren 
of  results  —  a  remedy  in  name  only,  not  in  substance.  This  is 
the  doctrine  of  the  supreme  court  of  the  United  States,  in  0s-t 
born  v.  U.  S.  Bank  (9  Wheat.  788),  restraining  the  auditor  of 
Ohio  from  collecting  an  illegal  state  tax  out  of  the  bank.  There 
was  remedy  by  action  at  law  to  recover  the  money ;  but  Chief 
Justice  Marshall  said  the  remedy  in  equity  was  more  bene- 
ficial and  complete  than  the  law  could  give. 

It  has  been  held  by  this  court,  that  the  right  to  exercise  an 
office  is  as  much  a  species  of  property  as  any  other  thing  ca- 
pable of  possession  ;  that  a  wrongful  deprivation  or  withhold- 
ing of  it  is  as  susceptible  of  redress  as  any  other  wrong,  and  is 
triable  by  jury.  Wammack  v.  Holloivay,  2  Ala.  31.  The  cor- 
rectness of  the  proposition  is  indisputable  between  individual 
claimants,  whatever  modifications  it  may  be  subject  to  in  a  con- 
troversy between  the  officer  and  the  State.  It  is  not  affected 
by  any  'statutory  provisions  in  respect  to  contested  elections, 
because  the  theory  in  such  cases  is,  that  neither  of  the  contest- 
ants has  the  right  until  the  contest  is  determined. 

What  remedy  has  the  lawful  incumbent  when  another  as- 
sumes his  office?  It  is  vain  to  say  that  he  is  not,  or  cannot  be, 
injured.  Such  usurpation  is  seldom  practised  without  some 
color  of  right,  and  some  adherents  of  influence  sufficient  to 
create  a  doubt  in  the  minds  of  the  people  as  to  which  should  be 
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recognized  and  obeyed.  He  is  not  ousted,  though  the  other 
may  show  a  commission  from  a  proper  power,  because  the  false 
authority  cannot  be  held  more  potent  than  the  true.  Reason 
dictates  that  the  subsequent  appointee  should  sue  out  the  prior 
one,  because  of  his  actual  possession.  In  cases  like  this,  the 
governor  does  not  ascertain  a  vacancy.  The  law  fixes  the  fact 
upon  which  he  must  appoint,  and  requires  the  probate  judge  to 
find  and  report  that  fact.  In  Hill  v.  State,  supra,  this  finding 
was  held  to  be  a  mere  ministerial  act,  which,  if  untrue,  confers 
no  right.  The  incumbent  is,  therefore,  without  remedy  at  law. 
He  cannot  proceed  by  quo  warranto,  because  he  cannot  admit 
that  he  is  dispossessed.  His  action  for  damages,  commenced 
to-day,  does  not  include  the  injuries  which  may  be  inflicted  to- 
morrow. Having  thus  shown  him  to  be  without  remedy  at 
all,  it  is  needless  to  argue  in  his  behalf  any  inadequacy  of 
remedy. 

No  sufficient  reason  can  be  given  why  equity  should  not  in- 
terfere at  the  suit  of  either  party.  It  is  a  court  of  equal 
power  and  dignity  with  the  circuit  court.  The  public  is  as 
much  interested  in  knowing  who  is  the  officer  as  the  claimants 
are.  When  two  are  acting,  the  acts  of  one  must  necessarily 
be  void.  There  cannot  be  two  sheriffs  in  one  county.  Bon- 
durant  v.  Buford,  1  Ala.  359.  Rights  of  property  depend 
largely  on  service  of  process,  and  other  duties  to  be  performed 
by  the  sheriff.  Operating  through  a  series  of  yeafs,  the  entire 
property  of  the  community  becomes  affected  by  them.  When 
*the  judgment  of  avoidance,  even  in  one  case,  is  declared,  dis- 
tress, confusion,  and  disaster  ensue.  What  more  salutary  juris- 
diction can  be  exercised  by  the  chancery  court,  than  at  the 
outset  to  call  these  contending  claimants  before  it,  hear  what 
they  have  to  say,  and  decide  which  of  them  shall  exercise  the 
office  for  the  present,  and  until  the  circuit  court  and  its  jury 
finally  adjudge  the  dispute.  It  requires  a  bond  of  the  suc- 
cessful party  amply  to  indemnify  the  other ;  which  is  not  the 
case  at  law.  It  prevents  the  imposition  upon  the  people  by 
fraud  and  violence  of  an  officer  whom  they  have  not  selected. 
It  conserves  the  peace,  and  thereby  prevents  demoralization. 
It  discourages  unlawful  attempts  to  seize  on  and  appropriate 
offices,  by  summarily  restraining  the  wrong,  and  thereby  remov- 
ing the  inducement.  Its  judgment  does  not  finally  determine 
the  right,  but,  in  most  cases,  it  so  develops  and  manifests  it, 
that  further  litigation  is  avoided.         The  decree  is  affirmed. 

BRICKELL,  J.  (dissenting.)  —  I  cannot  concur  in  the  fore- 
going opinion.  A  bill  in  equity  is  not  a  proper  remedy  to 
try  the  right  to  a  public  office.  Besides,  the  probate  judge 
had  power  to  declare  the  office  of  sheriff  vacant,  under  the 
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facts  stated  in  the  pleadings.  That  power  he  exercised,  and  it 
is  presumed  rightfully,  —  conclusively  so  presumed,  until  his 
action  shall  be  reversed  by  a  superior  tribunal. 

Apart  from  this  consideration,  the  case  presents  the  anomaly 
of  continuing  in  office  a  sheriff,  without  an  official  bond,  for 
the  protection  of  the  public  and  of  the  citizen,  having  large 
pecuniary  interests  dependent  on  his  fidelity  and  promptness. 
For  the  court  is  compelled  to  the  concession,  that  the  proceed- 
ings before  the  probate  judge  had  the  effect  to  release  or  dis- 
charge the  sureties  of  the  complainant  as  sheriff.  It  cannot 
be  that,  in  legal  contemplation,  an  individual  right  to  a  public 
office  is  superior  to  the  right  of  the  public  to  security  against 
his  mal-feasance  or  non-feasance. 


Chamberlain  v.  Godfrey's  Administrator. 

Action  by  Lessee  for  Recovery  of  Rent  paid  in  Advance. 

Destruction  of  leased  premises  by  fire  ;  lessee's  right  to  return  of  rent  paid  in  ad- 
vance.— In  the  absence  of  an  express  stipulation  to  the  contrary,  a  lessee  cannot 
claim  a  pro  rata  return  of  the  rent  paid  in  advance,  on  account  of  a  partial  destruc- 
tion by  fire,  during  the  term,  of  the  leased  buildings ;  and  when  such  a  stipulation 
is  inserted  in  th«  lease,  it  is  for  his  benefit,  and  is  waived  by  him,  if  he  continues  in 
possession  after  the  fire,  using  the  remaining  buildings  for  the  purpose  contem- 
plated by  the  lease ;  nor  is  it  necessary  that  the  lessor,  before  he  can  claim  that 
such  stipulation  has  been  waived,  should  have  demanded  the  surrender  of  the 
premises. 

Appeal  from  the  Circuit  Court  of  Mobile. 

Tried  before  the  Hon.  John  Elliot. 

This  action  was  brought  by  Mrs.  Cornelia  Godfrey,  as  the 
administratix  of  the  estate  of  her  deceased  husband,  Abner  M. 
Godfrey,  against  Francis  H.  Chamberlain,  and  was  commenced 
on  the  31st  day  of  October,  1871.  The  complaint  was  for  a 
breach  of  covenant,  and  was  founded  on  a  lease  entered  into 
between  the  defendant  and  the  plaintiff's  intestate,  dated  the 
22d  day  of  May,  1869,  by  which  said  defendant,  acting  by  his 
agent,  G.  M.  Parker,  rented  to  said  A.  M.  Godfrey,  for  the 
term  of  six  months,  commencing  on  the  first  day  of  June, 
1869,  the  property  known  as  the  "  Point  Clear  Hotel."  The 
stipulated  rent  was  one  thousand  dollars,  which  was  paid  in 
advance.  The  property  was  to  be  used  only  "  as  a  first  class 
hotel ;  "  and  the  lease  contained  this  stipulation :  "  And  it  is 
agreed  that,  in  case  of  the  destruction  by  fire  of  the  premises 
herein  leased,  before  the  first  day  of  November,  1869,  that  the 
party  of  the  first  part  shall  refund  to  the  party  of  the  second 
part,  at  the  rate  of  two  hundred  dollars  per  month,  for  the  un- 
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expired  terra  to  November  1,  1869."  The  complaint  alleged, 
that  the  leased  premises  were  destroyed  by  fire  on  the  16th 
July,  1869,  and  that  the  defendant  had  failed  and  refused  to 
refund  any  portion  of  the  rent,  as  required  by  the  stipulation 
above  quoted.  The  defendant  pleaded,  "  in  short  by  con- 
sent," —  1st,  performance  ;  2d,  "  that  said  covenant  has  not 
been  broken  by  defendant ; "  3d,  "  that  plaintiff's  intestate, 
after  the  alleged  destruction  of  the  premises  mentioned  in  the 
complaint,  retained  and  held  possession  of  said  premises,  and 
refused  to  surrender  the  same  to  said  defendant,  by  reason 
whereof  defendant  was  deprived  of  the  use  thereof,  and  pre- 
vented from  selling  and  disposing  of  the  same  ;  "  4th,  "  that 
said  premises  were  not  destroyed  by  fire ;  "  and  issue  was  joined 
on  all  these  pleas. 

"  On  the  trial,"  as  the  bill  of  exceptions  states,  the  plaintiff 
read  the  lease  in  evidence,  "  and  introduced  a  witness  whose 
testimony  tended  to  show,  that  the  Point  Clear  Hotel  property 
consisted  of  a  large  building,  in  which  were  the  dining-room, 
parlor,  office,  and  eighty  or  ninety  sleeping  rooms,  and  to  which 
were  attached,  in  the  rear,  the  kitchen,  pantry,  and  store-room  ; 
that  this  was  the  main  building  of  the  place  ;  that  there  was, 
also,  another  building,  twenty  or  thirty  feet  from  the  main 
building,  containing  about  twenty-four  sleeping  rooms  of  an 
inferior  quality  ;  also,  another  building,  detached  from  the  last 
mentioned  fifteen  or  twenty  feet,  in  which  were  'the  billiard- 
room,  bar-room,  and  several  rooms  up  stairs  used  for  sleeping 
rooms,  and  in  the  rear  of  it  a  ten-pin  alley,  besides  other  cot- 
tages and  buildings  ;  that  all  these  buildings  were  used  by  the 
proprietor  of  the  premises  as  a  part  of  the  hotel,  and  were  under 
his  control,  and  for  the  benefit  of  the  guests  of  the  hotel ;  that 
on  the  night  of  the  16th  July,  1869,  the  main  building  was  to- 
tally destroyed  by  fire,  together  with  the  rooms  attached,  but  no 
other  buildings  on  the  premises  were  either  burned  or  injured ; 
and  that  the  plaintiff's  intestate,  after  the  fire,  kept  possession 
of  the  premises,  and,  by  himself  and  his  guests,  occupied  the 
other  buildings,  and  so  kept  possession,  and  used  and  occupied 
them  as  a  hotel,  and  received  and  entertained  guests,  until  near 
the  close  of  the  term  named  in  the  lease — that  is,  until  about 
the  middle  or  latter  part  of  October,  1869.  Witnesses  intro- 
duced by  the  defendant  testified  to  the  same  effect ;  and  one  of 
them,  the  defendant's  agent,  testified  that,  in  his  opinion,  the 
houses  remaining  after  the  fire  were  not  sufficiently  large  and 
commodious  to  enable  the  proprietor  to  entertain  as  many  guests 
as  before,  or  to  keep  up  a  '  first  class  hotel ; '  that  he  made  the 
lease  to  plaintiff's  intestate  as  agent  of  the  defendant,  and  con- 
tinued his  agent  after  the  fire,  until  the  end  of  the  term  ;  that 
he  did  not  exactly  make  a  demand  of  the  premises  of  plaintiff's 
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intestate,  but  informed  him  that  he  had  an  offer,  and  could  sell 
the  premises  for  five  thousand  dollars  ;  that  said  intestate,  then 
and  there,  said  he  would  take  the  premises  at  that  price  ; 
which  was  agreed  to  by  said  agent ;  and  this  put  an  end  to 
the  sale  to  others,  and  said  intestate  continued  in  possession 
and  occupation  of  the  premises  until  near  the  end  of  the  term, 
under  this  agreement  or  understanding,  but  did  not  consum- 
mate the  sale  ;  whereby  defendant  lost  the  sale  to  others,  and 
about  $2,500. 

"  The  court  charged  the  jury,  that  if  they  believed,  from  the 
evidence,  that  notwithstanding  plaintiff's  intestate  retained  the 
possession  of  the  premises,  and  used  and  occupied  them  as  a 
hotel  after  the  fire,  this,  of  itself,  was  not  a  waiver  of  his  right 
to  the  pro  rata  rent  paid  in  advance,  if  the  defendant,  or  his 
agent,  did  not  demand  them  of  him.  To  this  charge  the  de- 
fendant excepted. 

"  One  of  the  jurors  asked  the  court,  '  If  no  express  demand 
for  the  possession  of  the  premises  was  made  by  the  defendant 
of  the  plaintiff's  intestate  after  the  fire,  was  the  defendant 
liable  ? '  To  this  inquiry  the  court  responded  to  the  whole 
jury,  that  he  would  be  liable  ;  to  which  answer  and  instruction 
the  defendant  excepted." 

The  charges  of  the  court  to  the  jury  are  now  assigned  as 
error. 

Thos.  H.  Herndon,  for  appellant.  —  Leaving  out  of  view 
the  parol  agreement  to  purchase,  the  case  stands  upon  precisely 
the  same  principle  as  if  the  rent  had  not  been  paid  in  advance, 
and  the  lessor  was  suing  to  recover  rent  for  the  unexpired  term 
after  the  fire.  Against  such  a  suit,  the  lessee  would  have  no 
shadow  of  defence,  but  for  the  special  clause  by  which  he  pro- 
tected himself  against  such  liability.  Taylor  on  Landlord  & 
Tenant,  §  372 ;  Holtzapffel  v.  Baker,  18  Vesey,  115  ;  Pym  v. 
Blackburn,  3  Vesey,  34 ;  McMillan  v.  Solomon,  42  Ala.  363, 
and  cases  cited.  The  clause  was  inserted  for  his  benefit.  It 
was  optional  with  him  to  insist  on  it,  or  to  waive  it.  This  right 
was  secured  to  him  by  the  lease,  and  the  lessor  could  not  con- 
trol his  election.  If  he  desired  to  insist  on  it,  it  was  his  duty  to 
surrender  the  premises,  or  at  least  offer  to  do  so.  By  remain- 
ing in  possession,  and  using  the  demised  premises  for  the  very 
purpose  for  which  he  rented  them,  he  made  his  election,  and 
waived  the  benefit  of  the  special  clause,  which  entitled  him  to 
be  refunded  if  he  had  surrendered  the  premises.  The  charge 
of  the  court  treats  the  stipulation  in  the  lease  as  if  it  had  been 
inserted  for  the  benefit  of  the  lessor,  and,  to  avail  himself  of  it, 
it  was  necessary  for  him  to  make  an  express  demand. 
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D.  P.  Bestor,  contra.  —  The  relation  of  landlord  and  tenant 
was  dissolved  by  the  fire.  That  was  the  event  which  termi- 
nated the  relation,  and  entitled  the  lessee  to  a  pro  rata  return 
of  the  rent,  as  provided  in  the  lease  ;  and  it  was  so  treated  by 
both  parties.  Buschman  v.  Wihon,  29  Maryland,  553  ;  Taylor 
on  Landlord  &  Tenant,  §  502 ;  29  U.  S.  Digest,  411,  §  29  ; 
27  lb.  396,  §  1.  After  the  termination  of  this  relation,  and 
after  the  conversation  between  the  parties  subsequent  to  the 
fire,  the  plaintiff  continued  in  possession  of  the  premises  as  pur- 
chaser, or  under  an  agreement  to  purchase  ;  and  this  could  not 
be  construed  into  a  waiver  of  his  right  to  demand  a  return  of 
the  rent.  To  have  this  effect,  the  lessor  should  have  repudiated 
the  new  agreement,  and  informed  the  lessee  of  the  fact.  This 
action  on  his  part  was  necessary,  to  show  that  he  still  claimed 
the  rights  under  the  lease,  and  that  the  lessee  must  either  give 
possession  or  pay  full  rent.  If  Godfrey  had  not  paid  the 
rent  in  advance,  he  certainly  could  not  be  held  liable  for  rent 
after  his  contract  to  purchase,  since  he  could  not  be  both  land- 
lord and  tenant.  The  lessor  might,  at  most,  have  held  the 
lessee  liable,  under  a  quantum  meruit,  for  use  and  occupation 
after  the  fire,  or  set  up  this  right  under  the  plea  of  set-off  or 
recoupment ;  but  this  he  did  not  do. 

BRICKELL,  J.  —  A  lessee  of  premises  destroyed,  during 
the  term,  by  inevitable  accident,  the  violence  of  nature,  or  the 
act  of  a  public  enemy,  has  no  relief  against  an  express  covenant 
or  promise  to  pay  rent,  either  at  law  or  in  equity,  unless  he 
protects  himself  by  a  stipulation  in  the  lease,  or  the  landlord 
covenants  to  rebuild.  The  reason  of  the  rule,  usually  assigned, 
is,  that  the  lessee  by  his  own  contract  creates  the  charge  upon 
himself,  and,  no  fault  being  imputable  to  the  landlord,  he 
should  be  compelled  to  bear  it,  as  he  could,  if  he  had  chosen, 
have  relieved  himself  by  a  stipulation  for  the  cessation  of  rent 
in  the  event  of  such  destruction.  Considerations  of  public 
policy  seem,  also,  to  have  entered  into  the  adoption  of  the  rule. 
Such  destruction  may  result  from  the  carelessness  of  the  lessee, 
and  it  may  not  be  possible  for  the  lessor  to  offer  evidence  of 
it.  Holding  the  tenant  to  liability  for  rent,  removes  tempta- 
tion to  negligence,  and  keeps  alive  the  diligence  he  should 
observe  in  protecting  and  preserving  the  premises.  3  Kent, 
603 ;  Taylor's  Landlord  &  Tenant,  §  377.  A  limitation  of 
this  rule  is,  that  the  destruction  must  not  be  of  the  entire 
premises  leased.  There  must  be  something  of  the  subject- 
matter  of  the  lease  remaining.  Its  value  may  be  diminished  ; 
it  may  be  incapable  of  rendering  to  the  tenant  the  benefit  he 
expected  to  derive  from  its  use  and  occupation.  The  tenant 
is,  nevertheless,  bound  to  pay  the  rent,  so  long  as  the  thing 
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demised  is  capable  of  holding  under  the  lease  —  so  long  as  the 
estate  of  the  landlord,  out  of  which  the  term  is  carved,  re- 
mains. But,  if  the  estate  is  gone,  and  the  subject-matter  or 
thing  leased  no  longer  exists,  the  liability  of  the  tenant  for 
rent  ceases.  For  the  rent  is  a  certain  profit,  issuing  out  of 
lands  and  tenements  corporeal,  in  compensation  for  their  use 
and  occupation.  When  the  land  or  tenement  ceases  to  exist, 
the  rent,  which  issues  out  of,  and  is  but  an  incident  to  it,  of 
necessity  must  cease.  Illustrations  of  this  limitation,  to  which 
elementary  writers  and  judicial  decisions  refer,  are  found  in  3 
Viner's  Abr.  13,  tit.  "  Apportionment"  and  are  quoted  at  large 
in  McMillan  v.  Solomon,  42  Ala.  356.  The  lease  of  rooms  or 
apartments  in  a  house,  in  a  town  or  city,  is  another  illustration 
of  the  limitation.  If  these,  during  the  term,  are  totally  de- 
stroyed, without  fault  on  the  part  of  the  tenant,  the  destruc- 
tion dissolves  the  tenancy,  and  the  rent  is  apportioned. 
McMillan  v.  Solomon,  supra;  Graves  v.  Berdan,  29  Barb. 
100 ;  Kerr  v.  Merchants'1  Exchange,  3  Edw.  Ch.  315 ;  Winton 
v.  Cornish,  5  Ohio,  477. 

In  this  case,  the  rent  was  stipulated  to  be  paid,  and  was 
paid,  in  advance.  The  destruction  of  the  leased  premises  by 
fire,  as  it  would  not  have  absolved  the  tenant  from  liability  for 
rent  payable  in  the  future,  could  not,  in  the  absence  of  a  stipu- 
lation in  the  lease,  have  entitled  him  to  a  restitution  of  the 
rent  paid,  or  any  part  thereof.  C?'oss  v.  Button,  4  Wise.  468. 
The  lease,  however,  contains  this  stipulation,  "  And  it  is  agreed 
that,  in  case  of  the  destruction  by  fire  of  the  premises  herein 
leased,  before  the  first  day  of  November,  1869,  that  the  party  of 
the  first  part  shall  refund  to  the  party  of  the  second  part,  at 
the  rate  of  two  hundred  dollars  per  month,  for  the  unexpired 
term  to  first  of  November,  1869."  The  premises  were  par- 
tially destroyed  in  July,  1869,  and  the  destruction  materially 
impaired  their  fitness  for  a  hotel,  the  use  for  which  they  were 
leased.  Of  the  buildings  not  destroyed,  the  lessee  remained  in 
undisturbed  possession,  and  used  and  occupied  them  for  the 
entertainment  and  accommodation  of  guests  and  visitors. 

We  are  not  required  to  determine  whether  there  was  such  an 
injury  by  fire  of  the  premises  as  would  give  rise  to  the  right  of 
the  tenant  to  a  return  of  the  rent  paid.  This  seems  not  to 
have  been  controverted  on  the  trial  in  the  court  below.  The 
stipulation  in  the  lease  does  not  contemplate  the  entire  destruc- 
tion of  the  premises,  as  the  contingency  on  which  the  right  to 
a  return  of  the  rent  depends  ;  nor  yet  would  a  slight  or  partial 
injury,  capable  of  speedy  repair,  not  rendering  the  premises 
untenantable,  or  unfit  for  the  use  for  which  they  were  leased, 
create  the  contingency.  The  injury  must  render  the  premises 
untenantable,  and  unfit  for  the  uses  of  the  lease.      Wall  v. 
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Hinds,  4  Gray,  256.  If  this  is  its  extent,  the  right  of  the  ten- 
ant to  a  return  of  the  rent,  under  the  stipulation  in  the  lease, 
arises.  This  stipulation  is  for  the  benefit  of  the  tenant.  It 
confers  a  right,  which,  in  its  absence,  the  law  would  not  raise. 
And  the  precise  question  this  record  presents  is,  whether  the 
holding  over  by  the  tenant,  after  a  destruction  of  the  premises 
which  would  give  rise  to  the  right  to  a  return  of  the  rent,  but  not 
rendering  them  valueless,  in  the  absence  of  an  express  demand 
of  possession  by  the  lessor,  takes  away  or  impairs  the  right  ? 

In  Crommelin  v.  Theiss  $•  Co.  31  Ala.  412,  it  is  held,  that 
any  interference  by  the  landlord,  depriving  the  tenant  of  the 
right  of  enjoyment  of  the  premises  to  the  full  extent  secured 
by  the  lease,  would  authorize  the  tenant  to  abandon  the  prem- 
ises, and  exonerate  him  from  liability  to  pay  the  rent  imposed 
by  the  contract.  But  if,  after  such  interference,  the  tenant' 
failed  within  a  reasonable  time  to  abandon  possession,  or  did 
any  act  inconsistent  with  the  right  to  abandon,  he  would 
thereby  waive  that  right.  The  principle  is,  that  he  has  two 
rights,  inconsistent  with  each  other,  and  the  exercise  of  one  is 
a  waiver  of  the  other.  The  interference  of  the  landlord  was, 
at  the  election  of  the  tenant,  a  dissolution  of  the  tenancy.  If 
the  tenancy  is  dissolved,  the  right  of  the  tenant  to  occupy 
ceases.  His  subsequent  possession,  in  the  absence  of  all 
qualifying  facts  or  circumstances,  would  be  tortious.  It  would 
not  be  referred  to  the  relation  of  landlord  and  tenant,  for  that 
was  dissolved,  which  only  could  relieve  it  from  the  character  of 
a  trespass.  Therefore,  a  continuance  in  possession  by  the  ten- 
ant must  be  regarded  as  a  waiver  of  the  act  of  the  landlord, 
which  would,  in  the  absence  of  such  waiver,  have  dissolved  the 
tenancy.  It  would  be  manifestly  unjust,  if  the  tenant  could-, 
■after  such  interference,  remain  in  possession,  depriving  the 
landlord  of  the  use  and  occupation,  and,  when  sought  to  be 
charged  with  the  liabilities  his  tenancy  imposes,  exonerate 
himself  because  of  such  interference.  He  should  act  on  such 
interference  when  it  occurs,  if  he  would  found  a  right  on  it. 
Then  he  secures  for  himself  all  to  which  such  interference 
entitles  him,  and  produces  no  injury  to  others. 

In  the  case  under  consideration,  an  injury  to  the  premises, 
rendering  them  untenantable,  and  unfit  for  use  as  a  hotel,  is 
the  contingency  on  which  the  right  to  a  return  of  the  rent 
depends.  When  that  contingency  happens,  the  tenancy  is 
dissolved.  The  right  of  the  landlord  to  rent,  in  retribution 
for  the  use  and  occupation  of  his  premises,  terminates.  The 
right  of  the  tenant  to  occupy,  for  which  the  rent  paid,  or  to  be 
paid,  was  compensation,  ceases.  The  parties  stand  to  each 
other,  as  to  the  occupancy  of  the  premises,  in  no  other  relation 
than  they  would  have  borne  if  the  lease  had  never  been  made. 
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The  tenant  does  not  accept  the  dissolution  of  the  tenancy.  He 
remains  in  possession  of  the  premises,  deriving  all  the  profit 
they  are  capable  of  yielding.  He  applies  the  buildings  not 
injured  to  the  uses  for  which  the  entire  premises  were  leased. 
He  deprives  the  landlord  of  the  use  and  occupation,  and  all  the 
benefits  to  be  derived  from  possession.  He  was  a  wrongdoer, 
or  a  tenant ;  and  we  think  he  must  be  regarded  as  waiving, 
and  as  intending  to  waive,  his  right  to  dissolve  the  tenancy, 
and  not  as  intending  to  convert  himself  into  a  trespasser. 
We  say,  the  right  of  the  tenant  to  dissolve  the  tenancy ;  for 
we  think  it  was  his  right,  and  his  right  only,  to  treat  it  as  dis- 
solved. The  stipulation  in  the  lease  was  for  his  benefit  only, 
as  we  have  said,  creating  in  him  a  right  which  the  law  would 
not  raise.  The  landlord,  could  not  compel  him  to  the  accept- 
ance of  the  right,  instead  of  the  other  right  given  by  the  lease  ; 
the  occupation  of  the  premises  during  the  entire  term. 

A  lessee,  holding  under  a  lease  for  a  certain  time  at  a  fixed 
rent,  and  continuing  to  occupy  after  the  expiration  of  the  term, 
is  presumed  to  occupy  for  another  term,  and  under  the  stipula- 
tions and  conditions  of  the  lease.  Ames  v.  Schuessler,  14  Ala. 
600.  The  principle  on  which  this  rule  proceeds,  is  of  very 
general  application.  It  is,  that  a  personal  relation,  or  a  state 
of  things,  once  established  by  proof,  is  presumed  to  continue, 
until  the  contrary  is  shown,  or  until  facts  are  proved  inconsist- 
ent with  its  continuance.  The  principle  applies  to  this  case. 
The  relation  of  landlord  and  tenant  is  shown  by  the  lease, 
which  is  determinable,  at  the  election  of  the  tenant,  on  the 
happening  of  a  particular  event.  The  event  happens,  but  the 
tenant  remains  in  possession,  as  if  it  had  not  happened,  using 
and  occupying  the  premises,  as  he  could  not  lawfully  use  and 
occupy  if  he  was  not  a  tenant.  The  presumption  must  be,  that? 
the  tenancy  continues. 

A  forfeiture  of  the  tenancy,  by  a  breach  of  the  conditions  of 
the  lease,  is  waived  by  the  lessor,  if  he,  with  knowledge  of  the 
forfeiture,  accepts  rent  subsequently  accruing.  A  notice  to 
quit,  given  the  tenant  by  the  landlord  after  its  expiration,  con- 
verts a  subsequent  holding  by  the  tenant  into  an  adverse  pos- 
session, oil  which  the  landlord  may  maintain  ejectment.  If 
the  landlord  suffers  the  tenant  to  remain  in  possession,  and 
accepts  rent  for  the  occupation  subsequent  to  the  notice,  he 
waives  the  right  to  treat  the  tenant's  possession  as  wrongful, 
and  the  relation  of  landlord  and  tenant  is  restored.  On  the 
same  reasoning,  we  conclude,  that  if  the  premises  leased  were 
so  materially  injured  by  fire,  that  the  tenant's  right  to  a  return 
of  the  rent  would  arise,  yet  he  waives  that  right,  by  continu- 
ing to  use  and  occupy  the  premises  as  if  nothing  had  occurred 
to  dissolve  the  tenancy.     The  Avaiver  arises  from  the  act  of  the 
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tenant.  No  demand  of  possession  by  the  landlord  was  nec- 
essary. The  duty  of  electing  to  accept  a  dissolution,  or  a  con- 
tinuance of  the  tenancy,  rested  on  the  tenant. 

The  only  error  assigned  is  the  charge  of  the  court,  that  the 
lessee's  remaining  in  possession  of  the  premises  after  the  fire, 
using  and  occupying  them  as  a  hotel,  was  not  a  waiver  of  his 
right  to  a  return  of  the  rent,  under  the  stipulation  in  the  lease, 
unless  the  lessor  had  demanded  possession  of  the  premises. 
This  charge  was  erroneous,  under  the  view  we  take  of  the  case. 
What  are  the  rights  of  the  parties,  if  the  subsequent  possession 
of  the  lessee  was  not  under  the  lease,  and  a  continuance  of  the 
tenancy,  but  under  a  verbal  contract  of  purchase,  which  he 
failed  to  consummate,  is  a  question  we  cannot  consider  as  the 
case  is  now  presented. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Ashley's  Administratrix  v.  Martin  &  Wife. 

Final  Settlement  of  Accounts  of  Deceased  Guardian. 

1.  Judicial  knowledge  of  general  pecuniary  condition  of  country.  —  The  courts  will 
take  judicial  notice  of  the  fact,  as  a  part  of  the  history  of  the  times,  that  the  people 
of  this  State  were,  in  1867,  in  a  condition  of  very  great  pecuniary  embarrassment 
and  insolvency,  and  that,  in  consequence  of  this  state  of  affairs,  it  may  not  have 
been  practicable  for  a  guardian,  at  that  time,  to  make  a  safe  loan  of  a  large  sum  of 
money,  without  some  delay  after  its  receipt. 

2.  Guardian's  duty  and  liability  in  lending  out  ward's  surplus  moneys.  — In  the  dis- 
charge of  the  duty  imposed  on  him  by  law  (Rev.  Code,  §  2426),  to  lend  out,  "  if 
practicable,"  his  ward's  surplus  moneys  in  his  hands,  on  bond  and  mortgage,  or 
on  good  personal  security,  a  guardian  must  be  allowed  a  reasonable  time  after  the 
receipt  of  the  money,  and  can  only  be  required  to  exercise  his  best  judgment  and 
discretion  under  all  the  circumstances  of  the  particular  case ;  and  he  cannot  be 
charged  with  interest  on  such  surplus  funds  not  loaned  out,  unless  he  is  shown  to 
have  been  guilty  of  culpable  negligence  in  not  lending  them  out. 

3.  Conclusiveness  of  annual  settlements.  —  On  final  settlement  of  a  guardian's  ac- 
counts, previous  annual  or  partial  settlements  made  by  him  "are  presumed  to  be 
correct,  but  may  be  impeached  for  fraud,  or  for  any  arithmetical  or  other  error  " 
(Rev.  Code,  §  2422) ;  and  under  this  judicial  presumption,  the  annual  settlement 
must  stand,  and  be  deemed  correct,  until  successfully  impeached  for  fraud,  mistake, 
or  error. 

4.  Proof  of  general  pecuniary  condition  of  country,  as  relevant  to  question  of  guar- 
dian's diligence  or  negligence  in  lending  out  ward's  surplus  moneys.  —  Where  the  issue 
is,  whether  a  guardian  has  been  guilty  of  culpable  negligence  in  not  lending  out  his 
ward's  surplus  moneys  in  his  hands,  evidence  showing  the  general  pecuniary  em- 
barrassment and  insolvency  of  the  people  of  the  county  in  which  the  guardian  then 
resided,  and  of  the  adjacent  counties,  is  relevant  and  admissible. 

5.  Waiver  of  assignments  of  error  not  insisted  on.  —  An  assignment  of  error  will 
be  considered  as  waived,  or  abandoned,  when  it  is  not  pressed  in  the  argument  or 
brief  of  counsel,  and  supported  by  reasoning  on  general  principles  of  law,  or  by  the 
citation  of  adjudged  cases,  or  text-books  of  recognized  authority.  It  is  not  enough 
to  say,  "All  the  assignments  of  error  are  insisted  on,  and  none  are  abandoned." 

6.  Counsel  fees.  —  On  final  settlement  of  the  accounts  of  a  deceased  guardian, 
by  his  widow  as  administratrix,  she  should  be  allowed  reasonable  counsel  fees  for 
services  rendered  on  the  settlement,  to  be  paid  out  of  the  ward's  estate,  when  the 
matters  principally  contested  are  all  decided  against  the  ward. 
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7.  Waiver  of  conversion  of  ward's  funds  from  currency  into  gold.  —  If  a  guardian, 
acting  under  an  order  of  the  probate  court,  buys  gold  with  currency  belonging  to 
his  ward's  estate  ;  and  the  ward,  after  her  marriage,  receives  the  gold  without  ob- 
jection, she  cannot  afterwards  charge  him  with  the  premium  paid,  as  for  an  unau- 
thorized conversion. 


Appeal  from  the  Probate  Court  of  Conecuh. 

In  the  matter  of  the  final  settlement  of  the  accounts  of  Wil- 
liam A.  Ashley,  deceased,  as  guardian  of  Mary  Sanford  Jones 
(now  the  wife  of  Edmund  Martin),  by  Mrs.  M.  A.  Ashley,  his 
administratrix  and  widow.  Letters  of  guardianship  on  the 
estate  of  said  Mary  Sanford  Jones  were  granted  to  said  Wil- 
liam A.  Ashley,  by  the  probate  court  of  Conecuh  county,  in 
the  latter  part  of  the  year  1865,  but  the  precise  time  is  not 
shown  by  the  record.  On  the  27th  April,  1867,  said  guardian 
received  of  his  ward's  estate,  in  New  Orleans,  Louisiana,  the 
sum  of  $12,000  ;  and  on  the  20th  August,  1867,  in  Mobile,  Ala- 
bama, the  further  sum  of  $10,582.32.  These  sums  he  placed 
on  deposit  in  a  bank  in  Mobile.  On  the  3d  February,  1868,  he 
made  a  partial  settlement  of  his  accounts  as  guardian,  in  which 
he  charged  himself  with  these  sums  as  of  the  dates  on  which 
they  were  received,  but  not  with  interest  on  either  of  them  ; 
and  his  accounts,  as  stated,  were  audited  and  allowed  by  the 
court.  On  said  partial  settlement,  the  decree  recites  that  the 
ward  was  represented  by  a  guardian  ad  litem,  who  contested 
the  guardian's  account ;  and  that  the  guardian  had  received  in 
cash  the  sum  of  $24,006.90,  assets  belonging  to  his  ward's  es- 
tate, and  had  expended  the  sum  of  $2,327,  leaving  a  balance  in 
his  hands  of  $21,679.98 ;  and  it  was  thereupon  ordered  and 
decreed,  "  that  said  account  be,  and  the  same  is  hereby,  in  all 
things  passed  and  allowed  as  stated."  On  the  day  after  this 
partial  settlement  (February  4th,  1868),  said  guardian  filed  his 
petition  in  said  probate  court,  alleging  that  he  had  on  deposit, 

in  the  banks  of  Mobile,  "  the  sum  of dollars,  belonging 

to  the  estate  of  his  said  ward,  believing  this  to  be  the  safest  de- 
pository of  said  funds  in  the  absence  of  any  opportunity  for  a 
safe  and  profitable  investment  of  the  same;"  and  asking  that 
he  be  allowed  "  to  keep  said  funds  thus  on  deposit,  except  such 
sums  as  may  be  necessary  to  defray  the  expenses  of  his  said 
ward."  The  court  rendered  a  decree  on  the  same  day,  in  ac- 
cordance with  the  prayer  of  the  petition  ;  but  it  does  not  appear 
that  the  ward  had  any  notice  of  this  application,  or  was  repre- 
sented by  a  guardian  ad  litem. 

On  this  final  settlement,  which  was  made  in  July,  1871,  the 
administratrix  charged  her  intestate  with  the  balance  ascer- 
tained to  be  in  his  hands  at  the  time  of  said  partial  settlement ; 
while  the  ward  and  her  husband  contested  the  correctness  of 
the  account  as  stated,  and  also  the  correctness  of  the  decree  on 
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said  partial  settlement,  and  contended  that  the  guardian  was 
chargeable  with  interest  on  these  surplus  funds,  although  he  had 
not  loaned  them  out.  On  this  issue,  numerous  exceptions  (fif- 
teen in  all)  were  reserved  by  the  administratrix  to  the  rulings 
of  the  court  in  refusing  to  allow  questions  to  be  asked  or  an- 
swered, the  object  of  which  was  declared  to  be,  to  show  that  it 
was  not  practicable  for  the  guardian  to  make  a  safe  loan  of  these 
funds  at  that  time.  Some  of  these  questions  were  in  the  follow- 
ing words,  and  the  others  were  in  similar  language :  "  State 
whether  or  not  it  was  safe  and  practicable,  in  1867,  and  about 
that  time,  to  lend  out  money  in  Conecuh  and  the  adjoining  coun- 
ties." "  If  you  were  a  money  lender  at  that  time,  state  what  was 
the  result  of  your  loans  in  and  about  Conecuh  county  at  that 
time."  "  What  was  the  condition  of  the  people  generally  of 
Conecuh  and  the  adjoining  counties,  as  to  solvency,  in  or  about 
the  year  1867  ?  "  "  Was  it  practicable,  in  1867,  or  about  that 
time,  to  lend  out  $1M)00  safely  in  Conecuh  county?  "  •  "  State, 
if  you  know,  whether  or  not  there  were,  during  the  years  1866 
and  1867,  many  failures  among  business  men  and  farmers  in 
said  county."  "  State  whether  or  not  the  period  from  April  12, 
1867,  to  February  3,  1868,  was  not  a  period  of  general  distrust 
and  want  of  confidence  among  money  holders,  or  whether,  dur- 
ing that  time,  there  were  any  extraordinary  circumstances 
affecting  the  loaning  of  money."  The*  court  sustained  objec- 
tions to  these  and  all  similar  questions,  and  charged  the  guar- 
dian with  interest  on  said  sums  of  money,  from  the  time  he 
received  them  respectively  ;  to  all  of  which  rulings  exceptions 
were  reserved  by  the  administratrix. 

On  the  2d  November,  1868,  the  guardian  filed  his  petition  in 
said  probate  court,  alleging  that  his  ward  had  on  deposit  a  con- 
siderable sum  of  money,  in  United  States  currency,  in  specified 
banks  in  Mobile,  and  that,  in  his  opinion,  "owing  to  the  un- 
settled condition  of  the  commercial  affairs  of  the  country,  and 
the  present  low  rates  at  which  gold  can  be  purchased,  it  would 
be  to  the  interest  of  his  said  ward  to  invest  a  portion  of  the 
currency  belonging  to  her  estate  in  gold;"  and  he  prayed  an 
order  of  the  court,  authorizing  him  to  purchase  gold  with  the 
currency.  On  the  filing  of  this  petition,  and  on  the  same  day, 
the  court  granted  an  order,  authorizing  the  guardian  "  to  ex- 
change such  portion  of  the  currency  in  his  hands,  belonging  to 
his  ward,  for  gold,  as  he  may  think  right  and  proper,  and  to 
the  interest  of  his  said  ward."  Under  the  authority  conferred 
by  this  order,  the  guardian  bought  $7,838.75  of  gold,  at  $1.35, 
costing  in  currency  $10,582.32,  and  deposited  the  gold  in  a 
bank  in  Mobile.  On  the  final  settlement,  the  ward  and  her 
husband  asked  the  court  to  charge  the  guardian  with  the  pre- 
mium paid  by  him  for  this  gold,  on  the  ground  that  the  conver- 
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sion  of  currency  into  gold  was  unauthorized.  The  court  refused 
to  charge  the  guardian  with  the  premium,  but  charged  him  with 
interest  on  the  gold  from  the  time  when  it  was  received  and  de- 
posited by  him ;  and  to  this  ruling  an  exception  was  reserved 
by  each  of  the  parties. 

The  appeal  is  sued  out  by  the  administratrix,  who  assigns  as 
error,  with  other  matters  which  require  no  special  notice,  the 
rulings  of  the  probate  court  charging  interest  against  the  guar- 
dian as  above  stated,  and  the  several  rulings  on  questions  of 
evidence.  There  is,  also,  a  cross  assignment  of  error  by  con- 
sent, by  Martin  and  wife,  on  account  of  the  refusal  of  the  court 
to  charge  the  guardian  with  the  premium  paid  by  him  on  the 
purchase  of  gold. 

Herbert  &  Buell,  for  appellant. 

Judge  &  Holtzclaw,  contra.  9 

PETERS,  C.  J.  —  This  is  an  appeal  from  the  final  decree  of 
the  court  of  probate  of  Conecuh  county,  rendered  on  the  final 
settlement  of  the  guardianship  of  William  A.  Ashley  as  guar- 
dian of  the  estate  of  Mary  Sanford  Jones,  now  Mrs.  Martin, 
the  wife  of  Edmund  Martin.  The  settlement  was  made  by  Mrs. 
M.  A.  Ashley,  the  widow  and  administratrix  of  the  deceased 
guardian,  and  she  is  the  party  who  takes  the  appeal.  Besides 
some  questions  as  to  the  competency  and  admissibility  of  evi- 
dence, which  the  court  below  excluded  on  the  motion  of  the 
ward  and  her  husband,  the  main  questions  raised  by  the  assign- 
ment of  errors  involved  an  inquiry  into  the  effect  of  the  annual 
or  partial  settlements  made  by  the  guardian,  and  his  liability  to 
account  for  interest  on  the  surplus  funds  of  his  ward  which  he 
has  not  loaned  out,  as  authorized  and  required  by  the  statute 
(Rev.  Code,  §  2426),  but  has  kept  on  deposit  in  bank  without 
interest.  Besides  these  questions,  there  is  a  cross  assignment 
of  errors  by  the  appellees,  which  raises  the  further  question  of 
the  guardian's  liability  for  a  conversion  of  currency,  belonging 
to  his  ward's  estate,  into  gold,  under  the  authority  conferred  by 
an  order  of  the  probate  court,  granted  on  the  guardian's  appli- 
cation. 

It  seems  that  no  very  clear  principle  can  be  deduced  from 
decided  cases,  measuring  the  liability  of  a  guardian  for  mistakes 
committed  by  him  in  the  management  of  his  ward's  estate,  in 
all  cases  that  may  occur.  When  a  guardian  manages  his 
ward's  estate  with  the  same  care  and  judgment  that  a  prudent 
man  would  use  in  the  management  of  his  own  business,  that 
which  most  nearly  approaches  such  a  principle  seems  to  be, 
that  he  must  act  in  good  faith,  and  to  the  best  of  his  skill  and 
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ability  ;  and  where  the  time  of  executing  a  duty,  which  the 
law  imposes  upon  him,  is  left  to  his  own  judgment,  he  must 
act  without  unreasonable  delay  under  the  circumstances.  Fol- 
lowing the  spirit  of  this  principle,  the  Code  defines  the  duty  of 
a  guardian  in  this  language  :  "  It  is  the  duty  of  the  guardian, 
to  manage  the  estate  of  his  ward  frugally,  and  improve  it  to 
the  best  of  his  skill  and  ability.  He  must,  if  practicable,  lend 
out  all  surplus  money  of  the  ward  on  bond  and  mortgage,  or 
on  good  personal  security ;  and  if  the  bond  is  not  renewed 
annually,  require  the  interest  to  be  paid  at  the  end  of  each 
year."  Rev.  Code,  §  2426  ;  Hall  v.  Hall,  43  Ala.  488,  and 
cases  there  cited.  In  this  case,  under  this  statute,  the  question 
arises,  as  to  the  precise  time  when  the  guardian's  default  be- 
gins, if  he  fails  to  lend  out  the  ward's  surplus  money  in  his 
hands.  Does  it  begin  on  the  day  he  receives  the  money,  or  on 
some  other  day  ?  and  on  what  day,  if  not  on  the  day  the  money 
is  received  ? 

Chancellor  Kent,  speaking  of  the  guardian's  duty  to  loan 
the  money  of  the  ward  in  his  hands,  uses  this  language :  "  So, 
if  he  neglects  to  put  the  ward's  money  at  interest,  but  negli- 
gently and  for  an  unreasonable  time  suffers  it  to  be  idle,  or 
mingles  it  with  his  own,  the  court  will  charge  him  with  simple 
interest,  and,  in  case  of  gross  delinquency,  with  compound  in- 
terest." 2  Kent,  230,  231.  This  rests  the  guardian's  liability 
on  his  negligence,  and  it  makes  this  negligence  consist  in  a  fail- 
ure to  loan  out  the  ward's  money,  in  a  reasonable  time  after 
it  has  been  received.  And  our  statute  adds,  "if  it  is  practica- 
ble "  to  lend  out  the  money  in  such  reasonable  time.  Now, 
until  this  reasonable  time  has  occurred,  and  the  lending  of  the 
money,  on  the  terms  required  by  the  statute,  becomes  practica- 
ble, the  guardian  is  not  in  default. 

In  the  first  instance,  at  what  time  it  is  reasonable  to  make 
the  loan,  and  whether  it  is  practicable  or  not,  are  questions  left 
wholly  to  the  judgment  of  the  guardian.  He  is  made  the  judge 
of  both  these  facts,  by  the  very  terms  of  the  law.  Then,  if 
he  acts  in  good  faith,  and  to  the  best  of  his  skill  and  ability, 
is  he  to  be  made  to  suffer  for  his  mistake  ?  The  statute  only 
requires  him  to  do  the  best  he  can  under  the  circumstances, 
and  upon  his  own  best  judgment.  When  he  has  done  this, 
he  has  fulfilled  its  requirements,  and  should  be  discharged. 
The  general  and  common  condition  of  the  country  and  its 
people  is  a  part  of  its  history.  This  is  presumed  to  be  known 
to  courts,  and  to  every  one.  But  if  there  is  doubt  about  it, 
books  and  records  and  reliable  documents  may  be  examined, 
and  witnesses  may  be  called  to  establish  this.  If  this  condi- 
tion of  the  country  proves  to  be  such  that  the  guardian,  as  a 
man  of  common  prudence,  thinks  it  best  not  to  loan  out  his 
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ward's  money,  and  he  acts  without  corruption  or  negligence,  he 
should  be  allowed  to  act  upon  the  only  judgment  that  the 
law  has  afforded  him  —  that  is,  on  his  own  judgment.  With- 
out notice,  the  guardian  ought  not  to  be  led  into  a  snare.  It 
would  be  leading  him  into  a  snare,  to  make  him  the  sole  judge 
of  the  proper  time,  and  the  proper  circumstances,  for  the  per- 
formance of  a  delicate,  and  often  difficult  duty,  and  then  hold 
him  responsible  for  a  mistake,  without  advising  him,  before  he 
accepts  the  office,  that  he  must  suffer  for  his  honest  mistakes, 
as  well  as  for  his  negligence.  He  is,  to  some  extent,  an  officer 
of  the  law.  He  acts  under  official  responsibility,  and  should  be 
protected  by  the  presumption,  that  he  has  done  his  best.  Rev. 
Code,  §  2408 ;  4  Bac.  Abr.  p.  538,  Bouv.  ed. ;  Broom's  Max. 
427,  428.  He  is,  also,  a  trustee  appointed  by  law,  and  as  such 
is  entitled  to  be  protected,  if  he  acts  with  common  prudence, 
and  without  corruption  or  gross  negligence.  43  Ala.  488,  su- 
pra; Hill  on  Trusts,  49  ;  also,  Taylor  v.  Kilgore,  33  Ala.  214, 
and  cases  there  cited.  It  would  be  making  the  rule  too  strin- 
gent, to  require  the  guardian  to  lend  out  the  surplus  money  of 
his  ward  on  the  day  he  received  it,  or  on  the  day  afterwards. 
How  long  he  may  delay,  is  a  question  of  diligence  and  oppor- 
tunity, of  which  the  court  or  jury  trying  the  same  must  judge 
under  all  the  facts ;  but  his  liability  depends  upon  his  culpable 
negligence. 

In  this  case,  there  was  a  partial  settlement  of  the  guardian- 
ship on  February  3,  1868,  in  which  it  appears  that  the  guar- 
dian was  not  charged  any  interest  on  the  moneys  of  the  ward 
then  in  his  hands.  These  funds  were  received  as  follows,  viz. : 
$12,000  in  New  Orleans,  Louisiana,  on  April  27,  1867  ;  and 
$10,582.32,  in  Mobile,  Alabama,  on  August  20,  1867.  The 
sum  first  above  mentioned,  the  guardian  had  held  in  his  hands 
for  nine  months  and  five  days,  and  the  second,  for  three  months 
and  thirteen  days,  at  the  date  of  the  partial  or  annual  settle- 
ment. The  court  knows,  as  a  part  of  the  history  of  the  times, 
that  the  people  of  this  State  were  in  a  condition  of  very  great 
pecuniary  embarrassment  and  insolvency  ;  and  that  under  the 
then  existing  condition  of  the  people  of  the  State,  it  may  not  have 
been  practicable  to  have  made  a  safe  loan  of  so  large  an  amount 
of  money  as  that  possessed  by  the  guardian,  without  some  de- 
lay after  its  receipt.  On  this  knowledge,  the  court  of  probate 
at  that  date,  to  wit,  on  February  3,  1868,  judicially  determined 
that  the  delays,  above  shown,  to  lend  out  the  ward's  funds, 
did  not  amount  to  culpable  negligence.  This  was,  then,  primd 
facie  correct,  and  the  guardian  was  properly  discharged  from 
accounting  for  interest  on  the  sums  above  named,  up  to  that 
date.  The  Code  declares,  that,  "  Upon  the  final  settlement, 
the  previous  annual  or  partial  settlements  (of  the  guardian) 
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shall  be  presumed  to  be  correct,  but  may  be  impeached  for^ 
fraud,  or  for  any  arithmetical  or  other  error."  Rev.  Code,  § 
2422.1  Under  this  section,  the  ward,  on  the  final  settlement  of 
the  guardian,  impeached  the  partial  settlement  above  referred 
to ;  because  the  guardian  had  not  been  charged  with  interest 
on  the  above  sums,  from  the  date  they  were  received  up  to  the 
date  of  the  settlement.  The  impeachment  was  sustained,  and 
the  guardian  was  charged  with  the  interest  insisted  on  by  the 
ward.  To  this  action  of  the  court  below,  the  administratrix, 
who  represented  the  guardian,  objected,  and  her  objection  was 
overruled,  and  she  excepted.  This  is  one  of  the  errors  she  as- 
signs on  this  appeal.  All  the  evidence  is  set  out  in  the  record  ; 
and  there  is  none  to  sustain  such  an  impeachment.  There  is 
no  evidence  of  fraud,  no  evidence  of  any  arithmetical  or  other 
error,  and  no  error  of  law.  The  partial  settlement  should, 
therefore,  have  been  left  undisturbed.  The  court,  in  the  at- 
tempted correction,  on  the  grounds  shown  in  the  record  erred. 
The  guardian,  on  the  proofs  adduced,  should  not  have  been 
charged  with  interest,  on  either  of  the  sums  above  mentioned, 
up  to  the  date  of  the  partial  settlement.  And  other  sums, 
in  like  condition,  should  be  governed  by  the  same  rule  as  to 
interest. 

The  same  principles  will  be  applied  to  the  charge  of  interest 
against  the  guardian,  after  the  partial  settlement  on  February 
3,  1868,  if  the  circumstances  and  facts  remained  the  same,  or 
about  the  same  as  before.  It  is  a  fact  almost  everywhere 
known,  that  since  the  late  war,  what  is  called  "  personal  secu- 
rity "  for  the  loan  of  money,  in  most  parts  of  this  State,  which 
would  be  a  competent  security,  has  been  very  difficult  to  ob- 
tain, if  at  all  obtainable,  on  obligations  which  involved  the  lia- 
bility to  pay  compound  interest,  as  such  obligations  to  a  guar- 
dian for  loaned  money  do.  Rev.  Code,  §  2427.  And  a  loan 
on  mortgage  on  real  estate  may,  in  many  instances,  become  a 
mere  investment  of  the  ward's  moneys  in  real  estate,  whei'e 
the  mortgagor  might  become  unable  to  pay,  except  by  a  sale  of 
the  land,  and  a  purchase  for  the  ward,  in  order  to  secure  the 
debt.  In  such  a  case,  the  guardian  is  made  the  judge,  under 
his  power  to  manage  the  ward's  estate,  what  may  be  the  best 
to  be  done.  The  testimony  shows  that  the  ward  was  a  female, 
very  near,  or  quite  of  marriageable  age.  If  she  should  marry, 
then  she  would  need  her  money  much  more  than  choses  in  ac- 
tion, or  notes  for  loaned  money,  even  though  such  notes  might 
be  secured  by  mortgages  on  lands,  or  other  property  of  equal 

1  The  presumption  here  referred  to  is  a  judicial  presumption,  that  the  court  in 
the  partial  or  annual  settlement  has  acted  properly ;  and  its  judgment  must  stand, 
until  successfully  impeached  for  some  one  or  more  of  the  reasons  named  iu  the 
Code.    Best  on  Pres.  p.  29. 
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t  value  with  the  money  loaned.  These  are  considerations  which 
might  incline  the  guardian  to  postpone  the  lending  out  of  the 
ward's  money  for  a  reasonable  time.  If,  from  all  the  circum- 
stances, it  appears  that  the  guardian  acted  upon  his  best  judg- 
ment, and  without  culpable  negligence,  he  should  not  be  charged 
with  the  interest,  which  he  failed  to  accumulate,  though,  under 
different  circumstances,  the  delay  would  appear  to  have  been 
unreasonable.  Mere  delay  was  the  only  evidence  of  conse- 
quence, which  was  offered  to  the  court  below,  to  fix  the  liability 
for  interest  on  the  unloaned  money  of  the  ward  in  the  guar- 
dian's hands.  This  was  not  enough,  under  the  circumstances  of 
the  country  and  the  people,  to  fix  negligence  on  the  guardian  ; 
and  without  negligence,  he  should  not  be  charged.  In  this,  the 
court  again  erred. 

The  objections  urged  in  the  assignments  of  error,  against  the 
action  of  the  court  below  in  refusing  to  let  in  evidence  of  the 
general  insolvency  and  pecuniary  inability  of  the  people  of 
Conecuh  and  the  adjacent  counties  in  this  State,  are  properly 
taken.  This  was  competent  proof  on  the  question  of  diligence. 
If  the  people  of  the  county,  and  of  the  adjacent  counties,  were 
unable  to  make  the  loans  secure,  then  no  diligence  could  have 
been  successful.  To  effect  a  safe  lending  out  of  the  ward's 
money,  would  not  have  been  "  practicable."  This,  in  the  very 
language  of  the  statute,  would  have  excused  the  guardian. 
The  court,  therefore,  erred  in  refusing  to  let  in  so  much  of  the 
rejected  evidence  as  established,  or  tended  to  establish,  the  in- 
solvent condition  of  the  people  of  Conecuh  county,  and  the 
counties  adjacent  thereto.  It  is  true  that  the  guardian  may,  and 
should,  if  practicable,  lend  out  the  surplus  money  of  his  ward, 
anywhere  in  the  State,  upon  the  conditions  required  by  the 
statute.  But,  if  he  has  to  go  abroad  to  hunt  up  borrowers,  he 
should  be  allowed  ample  time  to  find  them,  and  to  make  in- 
quiry as  to  the  safety  and  practicability  of  the  transaction.  In 
no  case  should  he  be  charged,  if  it  appears  that  he  has  acted 
as  a  prudent  man  would  about  his  own  affairs,  and  without  cul- 
pable negligence. 

It  may  be  proper  here  to  say,  that  the  brief  of  the  learned 
counsel  for  the  appellant  does  not  furnish  any  authorities  from 
decided  cases,  or  principles  laid  down  in  books  of  credit  in  the 
profession,  nor  reasons  of  counsel  themselves,  in  support  of  the 
errors  assigned  upon  the  rejection  of  evidence  offered  on  be- 
half of  appellant  in  the  court  below,  and  on  the  various  motions 
on  the  conduct  of  the  examination  of  the  appellant's  witnesses 
in  that  court,  which  were  decided  against  the  appellant,  and 
excepted  to.  When  this  is  the  case,  it  is  not  enough  to  say  in 
argument  at  the  bar,  or  in  the  brief  of  learned  counsel,  that 
such  and  such  errors  are  "  insisted  on  and  not  abandoned."1 
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They  will  be  considered  by  this  court  as  abandoned,  unless  ar- 
gument of  counsel  at  the  bar,  or  in  the  brief,  on  authority  of 
decided  cases,  or  principles  from  books,  are  adduced  in  their 
support.  It  affords  the  court  no  assistance  to  say,  such  and 
such  an  "  assignment  of  error  is  insisted  on."  It  must  be  in- 
sisted on  in  the  proper  way ;  that  is,  by  argument  pointing  out 
the  purpose  and  validity  of  the  assignment,  or  by  brief  of  au- 
thorities from  decided  cases  for  like  purpose,  or  principles  from 
books  of  admitted  credit. 

The  appellant  should  have  been  allowed  credit  for  reasona- 
ble counsel  fees  ;  the  more  so,  because  she  is  a  woman,  who, 
by  habit  and  education,  is  not  to  be  presumed  to  be  able  to 
manage  such  affairs  prudently,  without  such  assistance.  Neil- 
son  v.  Cook,  40  Ala.  498 ;  Modawell  v.  Holmes,  40  Ala.  392  ; 
Taylor  v.  Kilgore,  33  Ala.  214.  The  difficulties  of  her  situa- 
tion are  very  much  increased  by  the  death  of  the  guardian, 
who  was  a  competent  witness  for  himself.  47  Ala.  315.  Her 
slight  knowledge  of  such  affairs,  and  of  the  law  that  governs 
her  rights,  renders  it  almost  indispensable  in  such  a  case  to  be 
guided  and  protected  by  the  aid  of  able  and  learned  counsel. 
Under  the  facts  of  this  case,  the  court  erred  in  refusing  fees  for 
such  a  purpose.     See  cases  supra. 

For  the  reasons  above  stated,  the  judgment  of  the  court  be- 
low from  which  this  appeal  has  been  taken  is  reversed,  and  the 
cause  is  remanded  for  a  new  trial.  The  appellees  will  pay  the 
costs  of  this  appeal  in  this  court  and  in  the  court  below. 

I  now  turn  to  the  consideration  of  the  cross^assignment  of 
errors  made  by  the  appellees,  under  the  34th  rule  of  practice 
in  this  court.  39  Ala.  4.  This  rule  is  in  these  words  :  "  The 
appellee  can  only  assign  errors  upon  the  record  brought  up  by 
the  appellant  by  consent  in  writing,  indorsed  on  the  transcript, 
and  a  joinder  by  the  appellant  in  such  assignment  of  errors. 
When  such  assent  and  joinder  are  made,  the  clerk  shall  docket 
the  case,  as  if  an  appeal  had  been  taken  by  such  appellee  ;  and 
the  transcript  shall  be  a  part  of  the  record  in  the  case  wherein 
errors  are  thus  assigned  by  the  appellee,  as  well  as  in  the  orig- 
inal case  ;  and  the  case  in  which  the  appellee  thus  assigns 
errors  shall,  in  all  respects,  be  regarded  as  a  case  on  appeal 
taken  by  him."  This  rule  was  adopted  at  June  terra,  1867. 
In  this  case,  the  preliminary  steps  required  by  this  rule  have 
been  properly  taken. 

The  record  shows  that  on  the  2d  day  of  November,  1868, 
the  guardian  applied  by  petition  to  the  honorable  judge  of 
probate  of  the  county  of  Conecuh,  for  an  order  to  authorize 
him  to  make  an  investment  of  a  certain  amount  of  United 
States  currency,  commonly  called  "  greenbacks,"  in  gold,  at  the 
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then  "low  rates  at  which  gold"  could  be  purchased.  An  or- 
der was  granted  on  this  petition,  but  the  proceeding  seems  to 
have  been  altogether  ex  parte.  The  ward  had  no  notice  of  the 
proceeding,  and  no  guardian  ad  litem  was  appointed  to  defend 
her  interests.  Under  this  order,  the  guardian  purchased  with 
the  ward's  money  in  currency,  the  sum  of  $7,497.66  in  gold. 
This  cost  in  "  greenbacks "  $1.32  for  $1  in  gold.  On  the 
trial  below,  the  ward  and  her  husband  moved  the  court  to 
charge  the  guardian  with  the  sum  thus  expended  in  greenbacks, 
above  the  sum  named  in  gold.  It  does  not  appear  particularly 
what  this  precise  sum  was,  but  it  was  ascertainable  by  calcula- 
tion. It  appeared  that  the  guardian  had  not  mingled  the 
moneys  of  his  ward  with  his  own,  but  had  the  same  kept  sepa- 
rately and  ready  to  produce  and  pay  over  to  the  ward  on  final 
settlement.  It  also  appeared  that  the  gold  thus  purchased  had 
gone  into  the  hands  of  the  ward,  or  her  subsequent  guardian, 
without  any  objection  from  her.  The  court  refused  to  allow 
the  charge  asked,  and  the  ward  excepted  ;  and  this  is  the  error 
now  insisted  on. 

Whether  the  guardian  had  authority  to  purchase  the  gold  or 
not  is  not  now  a  necessary  question  in  this  case.  For  aught 
that  otherwise  appears,  the  gold  may  have  been  of  equal  value 
with  the  "  greenbacks  "  at  the  time  of  the  purchase,  and  the 
ward  was  not  injured  by  the  change.  But  whether  this  was  so 
or  not,  the  ward  elected  to  ratify  the  guardian's  act,  by  ac- 
cepting the  gold  in  lieu  of  the  paper  currency,  for  which  it  had 
been  exchanged.  This  she  had  the  right  to  do.  Having  done 
so,  it  is  now  too  late  to  complain.  She  must  abide  her  elec- 
tion. If  she  preferred  the  currency,  she  should  have  rejected 
the  gold,  and  demanded  the  currency,  which  had  been  improp- 
erly expended.  Wise  v.  Norton,  June  term,  1872  ;  2  Kent,  p. 
230,  marg.  note  a.  This  she  did  not  do.  There  was,  then,  no 
error  in  the  matter  complained  of. 

The  judgment  of  the  court  below,  on  the  matter  complained 
of  in  the  cross-assignment,  is  affirmed  with  costs. 


Wood  v.  Farnell. 

Qui-tam  Action  against  Probate  Judge,  for  Illegal  Issuing  of  Marriage 
License  to  Minor. 

1 .  Sufficiency  of  complaint,  in  negativing  consent  of  parents.  —  In  a  qui-tam  action 
against  a  probate  judge,  for  issuing  a  marriage  license  to  a  minor,  "without  having 
the  consent  of  the  parents  of  the  said  J.  A.  F."  [minor],  "either  personally  or  in 
writing"  (Rev.  Code,  §§  2339,  2342),  the  complaint  negatives  consent  with  sufficient 
precision  and  definiteness  to  show  a  substantial  cause  of  action. 

2.  Amendable  defects  in  complaint.  —  A  defect  in  the  complaint,  which,  if  it  had 
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been  objected  to  in  the  primary  court,  might  have  been  amended,  is  not  available 
on  error,  when  the  complaint  shows  a  substantial  cause  of  action. 

3.  Liability  of  probate  judge  for  illegal  act  of  deputy.  —  A  probate  judge  is  respon- 
sible for  the  illegal  issue  of  a  marriage  license  to  a  minor  (Rev.  Code,  §§  2339, 
2342),  although  the  license  was  issued  without  his  knowledge,  by  a  clerk  in  his 
office,  who  had  never  qualified  as  deputy,  but  who  was  authorized  by  him  to  issue 
licenses  generally. 

4.  Relevancy  of  evidence  showing  plaintiff's  ability,  promise,  and  failure  to  prevent 
marriage.  —  In  &qui-tam  action  against  a  probate  judge,  for  illegally  issuing  a  mar- 
riage license  to  a  minor  without  the  consent  of  his  parents  (Rev.  Code,  §§  2339, 
2342),  the  defendant  cannot  be  allowed  to  prove  that,  after  the  issue  of  the  license, 
but  before  the  celebration  of  the  marriage,  and  in  ample  time  to  prevent  it,  the 
plaintiff,  who  was  the  father  of  the  minor,  was  informed  of  the  issue  of  the  license, 
and  promised  to  prevent  the  marriage,  but  made  no  effort  to  do  so. 

Appeal  from  the  Circuit  Court  of  Pike. 
Tried  before  the  Hon.  J.  McCaleb  Wiley. 

Rice,  Jones  &  Wiley,  for  appellant. 

John  P.  Hubbard,  contra. 

B.  F.  SAFFOLD,  J.  —  The  action  is  against  a  probate  judge, 
for  illegally  issuing  a  marriage  license  to  a  minor.  Rev.  Code, 
§§  2389,  2342.  The  complaint  represents  the  appellee  (plain- 
tiff below)  as  claiming  for  himself,  and  for  the  use  of  the  State 
of  Alabama,  of  the  appellant  (defendant  below)  five  hundred 
dollars,  for  issuing,  as  probate  judge  of  Pike  county,  a  license 
to  solemnize  a  marriage  between  J.  A.  Farnell,  the  plaintiff's 
son,  who  was  then  under  twenty-one  years  of  age,  and  had  not 
had  a  former  wife,  and  Martha  A.  Dukes,  "  without  having  the 
consent  of  the  parents  of  the  said  J.  A.  Farnell,  either  person- 
ally or  in  writing."  The  defendant  pleaded  not  guilty,  without 
objecting  to  the  complaint.  Upon  the  issue  thus  made,  judg- 
ment was  rendered  against  the  defendant  for  five  hundred  dol- 
lars. It  is  now  objected  on  appeal,  that  the  complaint  does 
not  contain  a  substantial  cause  of  action,  because  it  negatives 
the  consent  of  the  "  parents,"  whereas  the  consent  of  one  might 
be  sufficient ;  and  because  it  fails  to  deny  the  consent  of  the 
parents,  or  guardian,  to  the  marriage. 

The  statute  uses  the  word  '•'•parents"  which,  whether  in  the 
singular  or  plural,  is  equally  Applicable  to  the  father  and  the 
mother.  As,  if  in  the  singular,  we  could  not  distinguish  which 
was  meant ;  so,  in  the  plural,  proof  of  the  consent  of  either 
would  be  sufficient ;  unless,  perhaps,  the  known  dissent  of  the 
father,  on  account  of  his  greater  responsibility  for  the  family, 
should  be  held  to  overrule  the  consent  of  the  mother.  But  this, 
probably,  would  be  determined  by  circumstances.  We  cannot 
suppose  separable  a  consent  to  the  issue  of  a  license,  and  consent 
to  the  marriage.  In  Blann  v.  Beal  (5  Ala.  357),  the  plaintiff 
was  held   not  bound  to  prove  the  negative  averment  of  the 
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complaint,  that  no  consent  to  the  marriage  was  given.  Affirm- 
ative proof  is  supposed  to  be  of  record  for  the  protection  of  the 
judge.  Rev.  Code,  §  2343  ;  Blann  v.  Beal,  supra.  This  rule, 
while  it  does  not  dispense  with  the  averment,  lessens  the  neces- 
sity of  its  precision.  Besides-,  whatever  defect  in  the  complaint 
may  be  conceded,  it  was  amendable,  and  ought  to  have  been 
objected  to  in  the  court  below. 

3.  The  license  was  issued  without  the  knowledge  of  the  de- 
fendant, and  contrary  to  his  general  instructions,  by  one  Harts- 
field,  who  was  employed  by  him  to  write  in  the  probate  office, 
but  had  never  taken  the  oath  of  office,  nor  given  bond,  though 
he  was  permitted  and  authorized  to  issue  marriage  licenses,  and 
to  sign  the  judge's  name  thereto,  and  had  frequently  done  so, 
both  before  and  after  this  act,  in  his  presence,  as  well  as  in  his 
absence.  The  court  charged  the  jury,  that  if  Hartsfield  had 
authority  to  issue  marriage  licenses,  and  to  sign  the  defendant's 
name  thereto,  the  defendant  was  bound  by  his  act  in  this  case. 
The  defendant  asked  several  charges,  all  of  which  asserted  the 
proposition  that  he  was  not  liable  for  the  act  in  question,  unless 
it  was  done  under  his  authority,  or  with  his  knowledge,  or  by  a 
clerk  who  had  taken  the  oath  of  office  prescribed  by  the  consti- 
tution ;  which  charges  were  refused. 

The  authority  given  to  the  probate  judge  by  the  statute  (R. 
C.  §  796,  cl.  5),  to  employ  a  clerk  to  do  all  acts  not  judicial  in 
their  character,  makes  him  responsible  for  such  acts.  The  oath 
of  office,  and  the  bond,  are  qualifications  which  the  judge  should 
exact.  The  public,  knowing  the  powers  of  a  clerk  in  that 
office,  and  seeing  some  one  exercising  them  with  the  evident 
knowledge  of  the  judge,  may  reasonably  deal  with  him  as  such, 
and  hold  the  judge  responsible  for  what  he  does  amiss.  This 
would  not  be  the  case  with  a  mere  copyist,  or  amanuensis,  who 
was  not  allowed  otherwise  to  act  as  clerk,  and  who  by  stealth 
assumed  to  do  so  in  a  particular  case.  In  Cotton  v.  Rutledge 
(33  Ala.  110),  the  issue  of  a  marriage  license  was  held  to  be  a 
ministerial,  and  not  a  judicial  act. 

4.  The  defendant  offered  to  prove,  that  after  the  issue  of  the 
license,  but  before  the  marriage,  and  in  sufficient  time  to  pre- 
vent it,  he  met  the  plaintiff,  and  urged  him  to  prevent  it ;  and 
that  the  plaintiff  promised  to  do  so,  but  did  not  attempt  it. 
This  evidence  was  clearly  inadmissible.  The  liability  of  the 
defendant  attached  on  the  issue  of  the  license ;  and  it  was  no 
more  obligatory  on  the  father  to  prevent  the  marriage,  than  on 
the  judge.  The  judgment  is  affirmed. 
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Wright's  Heirs  v.  Ware. 

Bill  in  Equity  for  Injunction  of  Action  of  Ejectment,  and  Divestiture 
of  Legal  Title  to  Land. 

1.  Constitutionality  of  private  legislative  act,  removing  administration  of  decedent's 
estate  from  county  of  his  residence. — A  private  act  of  the  legislature,  removing  the 
administration  of  a  decedent's  estate  from  the  county  of  his  residence  at  the  time 
of  his  death,  to  another  specified  county,  is  not  violative  of  any  constitutional  pro- 
vision. 

2.  Sale  of  decedent's  lands  for  payment  of  debts ;  sufficiency  of  petition  in  averring  ne- 
cessity for  sale.  —  When  the  administrator's  petition,  asking  a  sale  of  his  intestate's 
lands  for  the  payment  of  debts  (Code  of  1852,  §  1755),  alleges  that  the  estate  "  is 
involved  in  debts,  and  a  sale  of  some  portion  of  said  estate  is  necessary  for  the 

Eurpose  of  paying  debts,  and,  in  the  opinion  of  your  petitioner,  it  will  be  more 
eneficial  for  the  estate  that  the  above  land  should  be  sold,  for  the  purpose  of  pay- 
ing debts,  than  slaves,"  —  these  averments  will  be  held  sufficient  to  sustain  the  ju- 
risdiction of  the  court,  when  the  sale  is  collaterally  impeached,  in  a  controversy 
between  the  purchaser  and  the  heirs-at-law  of  the  intestate. 

3.  Same;  description  of  lands  in  petition.  —  "Section  12,  T.  17,  R.  21,"  as  used 
in  describing  the  lands  in  the  administrator's  petition,  though  defective  as  matter 
of  pleading,  are  sufficient  to  sustain  the  sale,  when  collaterally  assailed ;  and  if 
the  order  of  sale  shows  that  the  lands  are  situated  in  the  county,  although  that 
fact  is  not  averred  in  the  petition,  this  will  be  sufficient  to  sustain  the  jurisdiction 
of  the  court. 

4.  Same;  proof"  by  depositions  as  in  chancery  cases."  — When  the  recitals  of  the 
record  show,  that  a  commission  was  ordered  to  be  issued  to  two  persons  by  name, 
"  to  take  the  testimony  in  this  cause,  and  report  the  same  to  the  court  on  "  a  speci- 
fied day  ;  and  that  said  commissioners  "  returned  the  same  to  the  court,  which,  by 
order  of  the  court,  is  opened,  read,  and  ordered  of  file  among  the  papers  in  the 
cause ;  "  and  that  "  the  court  proceeding  to  examine  the  testimony  taken  in  the 
cause,  from  which  it  appears  that  it  will  be  more  for  the  benefit  of  the  estate  that 
the  said  lands  should  be  sold  than  slaves;"  these  recitals  will  be  sufficient,  when 
the  sale  is  collaterally  assailed,  to  show  that  proof  of  the  necessity  for  the  sale 
was  "  taken  by  deposition  as  in  chancery  cases. 

Appeal  from  the  Chancery  Court  of  Montgomery. 

Heard  before  the  Hon.  Adam  C.  Felder. 

The  bill  in  this  case  was  filed  on  the  1st  day  of  April,  1870, 
by  Robert  Y.  Ware  and  the  children  and  heirs-at-law  of  James 
H.  Ware,  deceased,  against  Evalina  Wright  and  others,  who 
were  the  heirs-at-law  of  William  C.  Wright,  deceased  ;  and 
sought  to  restrain  and  enjoin  the  further  prosecution  of  an 
action  of  ejectment,  which  the  defendants  had  instituted  to  re- 
cover the  possession  of  a  certain  tract  of  land,  which  had  be- 
longed to  said  William  C.  Wright  at  the  time  of  his  death,  and 
which  the  complainants  held  and  claimed  under  a  purchase  at 
a  sale  made  by  his  administrator,  under  an  order  and  decree  of 
the  probate  court  of  Montgomery,  as  hereinafter  more  particu- 
larly stated.  Said  William  C.  Wright  died  in  1853,  or  1854, 
in  Tallapoosa  county,  where  he  resided,  near  the  boundary  line 
between  that  county  and  Montgomery  ;  and  his  plantation,  on 
which  he  resided,  consisted  of  lands  lying  in  both  of  said  coun- 
ties. On  the  11th  February,  1854,  a  special  act  of  the  leg- 
islature was  passed,  removing  the  administration  of  his  estate 
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from  Tallapoosa  to  Montgomery  county.  This  act  was  entitled 
"  An  act  to  authorize  the  probate  court  of  Montgomery  to  take 
jurisdiction  of  the  estate  of  William  C.  Wright,  deceased," 
and  was  in  these  words  :  "  /Section  1.  Be  it  enacted  by  the  Sen- 
ate and  Mouse  of  Representatives  of  the  State  of  Alabama,  in 
general  assembly  convened,  That  the  probate  court  of  Mont- 
gomery  county  shall  take  jurisdiction  of  the  estate  of  William 
C.  Wright,  who  recently  died  in  the  county  of  Tallapoosa,  and 
shall  grant  letters  of  administration,  and  perforin  all  other  acts 
relating  to  said  estate,  as  fully  and  completely  as  if  the  said 
Wright  had  been  a  resident  citizen  of  Montgomery  county  at 
the  time  of  his  death."     Session  Acts,  1853-4,  p.  77. 

Acting  under  the  authority  conferred  by  this  statute,  the 
probate  court  of  Montgomery,  on  the  14th  of  February,  1854, 
granted  letters  of  administration  on  the  estate  of  said  William 
C.  Wright  to  James  Abercrombie,  who  duly  qualified,  and  gave 
bond.  On  the  20th  February,  1854,  said  Abercrombie  filed  in 
said  probate  court  of  Montgomery  his  petition  in  writing,  and 
under  oath,  asking  an  order  to  sell  said  intestate's  lands  for 
the  payment  of  debts.  The  material  parts  of  said  petition  are 
as  follows :  "  Your  petitioner,  who  is  the  administrator  of  all 
and  singular  the  goods  and  chattels,  rights  and  credits,  which 
were  of  William  C.  Wright,  deceased,  late  of  the  county  of 
Tallapoosa,  would  respectfully  represent,  that  the  said  deceased 
died  seized  and  possessed  of  the  following  real  estate,  to  wit, 
Section  12,  T.  17,  R.  21,  containing  six  hundred  and  forty 
acres,"  and  other  lands  ;  "  that  the  estate  of  the  said  W.  C. 
Wright  is  involved  in  debts,  and  a  sale  of  some  portion  of  said 
estate  is  necessary  for  the  purpose  of  paying  debts,  and,  in  the 
opinion  of  your  petitioner,  it  will  be  more  beneficial  for  the 
estate  of  the  said  deceased  that  the  above  land  should  be  sold, 
for  the  purpose  of  paying  debts,  than  slaves.  Your  petitioner 
therefore  prays  your  honor  to  grant  him  an  order  of  sale,  to 
sell  the  lands  above  described,  for  the  purpose  of  paying  the 
debts  due  and  owing  by  the  said  William  C.  Wright,  deceased. 
Your  petitioner  further  shows,  that  the  said  deceased  left,  as 
his  heirs-at-law,  the  following  named  persons,"  specifying  their 
names,  ages,  and  residence,  and  showing  that  the  children  were 
all  minors. 

On  the  filing  of  this  petition,  the  court  appointed  the  6th 
day  of  April,  then  next  ensuing,  for  the  hearing ;  ordered  no- 
tice thereof  to  be  given,  by  publication,  for  three  successive 
weeks  ;  appointed  a  guardian  ad  litem  for  the  minor  heirs,  and 
ordered  notice  to  be  issued  to  him.  On  the  6th  April,  the 
cause  was  continued  until  the  7th  day  of  June  ;  and  on  that 
day  it  was  again  continued,  until  the  27th  day  of  June  ;  and 
it  was  ordered  "  that  a  commission  issue  to  Daniel  H.  Work- 
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man  and  Samuel  D.  Hubbard,  to  take  testimony  in  this  cause, 
and  that  they  report  the  same  to  this  court,  on  or  before  the 
27th  day  of  June,  1854."  On  the  27th  day  of  June,  1854, 
the  court  rendered  the  following  decree :  "  The  cause  of  the 
application  of  James  Abercrombie,  administrator  of  William 
C.  Wright,  deceased  (wherein  he  prays  for  an  order  of  sale,  to 
sell  certain  lands,  named  in  his  petition,  for  the  purpose  of  pay- 
ing debts  due  and  owing  by  the  said  deceased),  coming  on  for 
a  hearing ;  and  it  appearing  at  the  court  that  notice  of  his  ap- 
plication has  been  given,  by  publication  for  more  than  three 
successive  weeks  in  the  Alabama  Journal,  a  newspaper  pub- 
lished in.  the  county  of  Montgomery,  notifying  all  persons  in- 
terested to  be  and  appear  at  a  court  to  be  held  on  the  6th  day 
of  April,  A.  D.  1854,  to  show  cause  why  said  land  should  not 
be  ordered  to  be  sold  ;  and  the  commissioners  heretofore  ap- 
pointed to  take  the  testimony  in  this  cause  having  returned  the 
same  to  the  court,  which,  by  order  of  the  court,  is  opened,  read, 
and  ordered  of  file  among  the  papers  in  this  cause  ;  and  Henry 
Peebles,  guardian  ad  litem  for  William  Wright,  Sarah  Wright, 
Evalina  Wright,  Edwin  Wright,  Mary  Wright,  and  Charles 
Wright,  minor  children  of  the  deceased,  coming  into  open 
court,  denies  in  writing  the  allegations  set  forth  in  the  petition 
of  the  administrator ;  and  the  court  proceeding  to  examine  the 
testimony  taken  in  the  cause,  from  which  it  appears  to  the 
court  that  it  will  be  more  for  the  benefit  of  the  estate  of  the 
said  William  C.  Wright,  deceased,  that  said  land  should  be 
sold  than  slaves ;  it  is  therefore  ordered,  adjudged,  and  decreed 
by  the  court,  that  James  Abercrombie,  administrator  of  the  es- 
tate of  William  C.  Wright,  deceased,  first  giving  notice  of  the 
time  and  place  of  sale,  by  publication  for  three  successive  weeks 
in  some  newspaper  published  in  the  county  of  Montgomery  and 
Tallapoosa,  proceed  to  sell  the  following  described  lands,  to  wit : 
Section  12,  T.  17,  R.  21 ;  also,"  the  other  lands  named  in  the 
petition  ;  "  said  lands  to  be  sold  on  the  following  credits,  to  wit, 
one  third  due  the  1st  April,  1855,  one  third  the  1st  January, 
1856,  and  one  third  the  1st  January,  1857,  the  two  last  pay- 
ments drawing  interest  from  the  1st  January,  1855  ;  except  the 
residence  and  mill  tract  in  Tallapoosa  county,  which  will  be 
sold  one  half  due  January,  1855,  and  half  due  January,  1856 ; 
the  land  in  Tallapoosa  county  to  be  sold  at  the  late  residence 
of  the  deceased,  and  the  land  in  Montgomery  county  to  be  sold 
at  the  court-house  door  of  the  county  ;  purchasers  giving  notes, 
with  two  good  and  approved  securities.  And  ordered,  said  ad- 
ministrator return  an  account  of  land  sale  to  this  court,  in  sixty 
days." 

The  lands  were  sold,  under  this  order,  on  the  first  Monday 
in  December,  1854 ;  and  the  sale  was  reported  to  the  said  pro- 
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bate  court,  in  July,  1855  ;  and  at  a  special  term  of  said  court, 
held  on  the  7th  day  of  July,  1855,  the  following  decree  was 
rendered :  "  This  day  came  James  Abercrombie,  administrator 
of  the  estate  of  William  C.  Wright,  deceased,  and  made  his 
report  in  writing,  and  under  oath,  of  the  sales  of  certain  real 
estate  belonging  to  the  said  deceased,  lying  in  the  counties  of 
Tallapoosa  and  Montgomery  ;  and  from  said  report  it  appears, 
that  said  administrator,  having  first  given  notice  of  the  time 
and  place  of  sale,  by  publication  for  three  successive  weeks," 
&c,  proceeded  to  sell  the  lands  lying  in  Tallapoosa  county, 
which  are  not  in  controversy  in  this  case  ;  "  and  from  said  re- 
port it  further  appears,  that  said  administrator,  having  first 
given  notice  of  the  time  and  place  of  sale,  by  publication  for 
three  successive  weeks  in  the  Alabama  Journal,  a  newspaper 
published  in  Montgomery  county,  did  proceed  to  sell  before  the 
court-house  door  in  the  city  of  Montgomery,  on  the  4th  day 
of  December,  1854,  at  public  sale,  the  following  lands,  lying 
and  being  in  the  county  of  Montgomery  ;  at  which  said  sale, 
Robert  Y.  Ware  became  the  highest  and  best  bidder  for  said 
lands,  to  wit,  Section  12,  T.  17,  R.  21,  containing  seven  hundred 
and  fifty-four  acres,  at  the  price  of  $30.50  per  acre,  amounting 
in  the  whole  to  the  sum  of  $19,947  ;  and  that  he  has  complied 
with  the  terms  of  said  sale,  by  executing  his  three  promissory 
notes,  each  for  the  sum  of  $6,649,  —  one  due  the  1st  April, 
1855 ;  the  second  due  the  1st  day  of  January,  1856,  and  the 
third  due  the  1st  day  of  January,  1857,  all  bearing  interest  from 
the  1st  day  of  January,  1855,  with  James  H.  Ware  and  Rob- 
ert J.  Ware  as  his  securities,  —  all  of  which  is  approved  and 
confirmed  by  the  court ;  and  it  is  ordered,  adjudged,  and  de- 
creed by  the  court,  that  James  Abercrombie,  administrator  as 
aforesaid,  after  the  parties  above  named  shall  have  fully  paid 
the  purchase-money  for  the  respective  lands  purchased  by  them 
at  said  sales,  as  above  described,  proceed  to  convey  and  set  over 
to  them,  their  heirs,  and  assigns,  all  the  right,  title,  and  inter- 
est, or  estate,  that  the  said  William  C.  Wright,  deceased,  had 
or  held  at  the  time  of  his  death ;  and  ordered,  that  said  report 
be  recorded." 

The  administrator  gave  a  certificate  of  purchase  to  the  said 
Robert  Y.  Ware,  in  which  the  lands  were  described  as  "  Section 
12,  T.  17,  R.  21,  Tallapoosa  land  district,  county  of  Mont- 
gomery ;  "  and  full  payment  of  the  purchase-money  was  made, 
as  the  notes  fell  due  ;  but  the  administrator  died  without  hav- 
ing executed  a  conveyance  to  the  purchaser.  After  this,  but 
at  what  precise  time  the  record  does  not  show,  the  heirs-at-law 
of  said  W.  C.  Wright  brought  an  action  of  ejectment  against 
the  said  Robert  Y.  Ware,  to  recover  the  possession  of  the  said 
lands  above  described  ;  and  thereupon  the  bill  in  this  case  was 
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filed,  to  enjoin  the  further  prosecution  of  said  action  at  law, 
and  to  compel  a  divestiture  of  the  legal  title  to  said  lands  out 
of  the  said  heirs-at-law.  The  bill  alleged,  in  addition  to  the 
facts  above  stated,  that  James  H.  Ware,  since  deceased,  was 
jointly  and  equally  interested  with  said  Robert  Y.  Ware  in  the 
purchase  of  said  lands,  though  the  name  of  said  Robert  Y. 
Ware  was  returned  as  the  sole  purchaser ;  that  the  price  paid 
for  said  lands  at  said  administrator's  sale  was  in  excess  of  the 
real  value  of  the  lands  ;  that  notwithstanding  any  mistake,  or 
inaccuracy  of  description,  in  the  petition  for  the  sale,  or  in  the 
proceedings  connected  with  the  sale,  the  lands  sold  were  the 
lands  intended  to  be  sold,  and  were  situated  in  the  county  of 
Montgomery ;  and  that  the  purchase-money  received  by  the 
administrator  was  used  and  applied  by  him  in  the  due  course  of 
administration.  A  transcript  of  the  proceedings  had  in  the 
probate  court  of  Montgomery  in  connection  with  the  sale,  show- 
ing the  facts  above  stated,  was  made  an  exhibit  to  the  bill. 

The  adult  defendants  answered  the  bill,  admitting  the  mate- 
rial facts,  as  above  stated,  but  denying  the  validity  of  the  ad- 
ministrator's sale  ;  and  they  incorporated  in  their  answer  a  de- 
murrer to  the  bill,  specifying  the  following  causes  of  demurrer : 
1st,  that  the  bill  is  without  equity ;  2d,  that  the  complainants 
have  an  adequate  remedy  at  law  on  the  facts  stated  in  the  bill ; 
3d,  that  the  bill  shows  that  James  Abercrombie  never  was  the 
administrator  of  said  William  C.  Wright ;  4th,  that  the  grant  of 
administration  on  the  estate  of  said  Wright  by  the  probate  court 
of  Montgomery  is  void  ;  and,  5th,  that  no  title,  legal  or  equita- 
ble, to  the  lands  described  in  the  bill,  passed  to  the  complainants 
by  the  proceedings  had  under  the  alleged  order  of  sale.  A  for- 
mal answer  was  filed  by  the  guardian  ad  litem  of  the  infant  de- 
fendants, denying  the  allegations  of  the  bill,  and  demanding 
proof.  The  chancellor  overruled  the  demurrer,  and,  on  final 
hearing,  on  pleadings  and  proof,  rendered  a  decree  for  the  com- 
plainants. 

The  final  decree,  and  the  overruling  of  the  demurrer  to  the 
bill,  are  now  assigned  as  error. 

Rice,  Chilton  &  Jones,  for  the  appellants. 

Bragg  &  Thorington,  contra. 

BRICKELL,  J. —  A  material  question,  pressed  for  our  con- 
sideration, by  the  argument  of  the  counsel  for  appellants,  is  the 
constitutionality  of  the  special  statute,  by  which  the  adminis- 
tration of  the  estate  of  William  C.  Wright,  deceased,  was  trans- 
ferred from  the  court  of  probate  of  Tallapoosa,  the  county  of  his 
residence  at  the  time  of  his  death,  to  the  court  of  probate  of 
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the  county  of  Montgomery.  In  the  enactment  of  this  statute, 
the  legislature  did  not  exercise  judicial  power.  Though  the  in- 
terests and  necessities  of  those  having  rights  in  the  estate  and 
its  administration  may  have  demanded  it,  there  was  no  court 
in  the  State  clothed  with  jurisdiction  to  order  and  adjudge  the 
transfer.  There  was  no  controversy  pending,  or  which  could 
arise,  determined  or  affected  by  the  statute.  No  disputed  fact 
is  ascertained,  or  declared  ;  no  right  of  property,  or  right 
springing  out  of  contract,  is  impaired.  The  order  prescribed 
for  the  grant  of  administration  is  not  changed.  The  qualifica- 
tions the  administrator  must  possess,  and  the  conditions  on  which 
an  appointment  can  be  made,  remain  as  defined  by  the  general 
law.  The  statute  simply  transfers  jurisdiction  of  a  particu- 
lar administration,  from  one  court  to  another  of  coordinate 
and  coequal  jurisdiction,  so  far  as  the  subject-matter  is  involved. 
The  court  to  which  the  transfer  was  made  is  bound,  in  the  ex- 
ercise of  its  jurisdiction,  to  observe  the  same  laws  which  were 
obligatory  on  the  court  from  which  the  transfer  is  made.  The 
enactment  of  the  statute  cannot,  then,  be  considered  the  usurpa- 
tion by  the  legislature  of  judicial  power;  nor  a  deprivation  of 
property  without  due  course  of  law. 

The  9th  section  of  the  5th  article  of  the  constitution  of  1819, 
operative  when  this  statute  was  passed,  declared :  "The  gen- 
eral assembly  shall  have  power  to  establish,  in  each  county 
within  this  State,  a  court  of  probate,  for  the  granting  of  letters 
testamentary  and  of  administration,  and  for  orphans'  business." 
It  is  now  insisted,  that  "  this  section  of  the  constitution  made  it 
impossible  for  the  legislature  to  take  away  from  any  probate 
•court  it  might  thereunder  establish,  any  jurisdiction  which  this 
section  of  the  constitution  had  assigned  to  such  court,  as  soon  as 
so  established."  If  this  proposition  as  stated  were  conceded, 
we  do  not  see  how  it  would  affect  the  question  here  presented. 
The  jurisdiction  conferred  by  the  constitution  on  the  court  of 
probate  is  the  granting  of  letters  testamentary  and  of  adminis- 
tration, and  for  orphans'  business.  This  constitutional  juris- 
diction is  exclusive  in  the  court  of  probate  ;  and  the  exercise  of 
such  jurisdiction  by  any  other  court,  after  the  legislature  es- 
tablished courts  of  probate,  is  impliedly  inhibited.  The  grant 
of  jurisdiction,  by  the  constitution,  is  as  plenary  to  one  court  of 
probate  as  to  another.  The  constitution  does  not  assume  to 
prescribe  the  cases,  nor  the  territorial  limits,  within  which  par- 
ticular courts  of  probate  shall  exercise  this  jurisdiction.  Under 
the  constitutional  grant,  the  jurisdiction  of  no  one  court  of  pro- 
bate is  exclusive  of  that  of  another.  So  far  as  dependent  on 
the  constitution,  all  courts  of  probate  are  of  concurrent  jurisdic- 
tion. The  cases,  and  the  territorial  limits,  within  which  this 
jurisdiction  is  to  be  exercised,  and  to  become  exclusive,  are  of 
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legislative  creation  ;  while  the  jurisdiction  itself  is  derived  from 
the  constitution.  Hence  it  is  that,  in  the  classification  of  juris- 
dictions, as  to  a  grant  of  letters  testamentary  or  of  administra- 
tion, the  court  of  probate  is  not  esteemed  as  a  court  of  limited, 
or  statutory,  but  of  general  jurisdiction.  Ikelheimer  v.  Chap- 
man, 32  Ala.  676  ;  Gray  v.  Cruise,  86  Ala.  559;  Coltart  v. 
Allen,  40  Ala.  155. 

If  the  legislature,  in  establishing  courts  of  probate,  had  simply 
declared,  in  the  language  of  the  constitution,  that  there  was 
established  in  each  county  within  this  State  a  court  of  probate, 
for  the  granting  of  letters  testamentary  and  of  administration, 
and  for  orphans'  business,  not  declaring  and  defining  the  cases 
in  which  administration  could  be  granted  by  each  of  the  courts, 
nor  confining  them,  in  the  exercise  of  their  jurisdiction,  to  pre- 
scribed territorial  limits  ;  could  it  be  said,  that  thereby  the  ju- 
risdiction of  each  court  was  circumscribed  to  the  county  of  its 
location,  and  was  there  exclusive  ?  that  the  constitution,  irrevo- 
cably and  immutably,  without  regard  to  the  convenience,  neces- 
sity, and  interest  of  the  citizen,  committed  to  the  court  of  the 
county  of  the  residence  of  the  decedent  exclusive  jurisdiction  of 
the  administration  of  his  estate  ?  We  think  it  manifest,  if  the 
statute  establishing  courts  of  probate  had  simply  pursued  the 
language  of  the  constitution,  the  jurisdiction  of  each  court,  not 
only  as  to  the  subject-matter,  but  as  to  the  cases  in  which  it 
could  be  exercised,  would  have  been  concurrent,  and  coexten- 
sive with  the  limits  of  the  State.  Then,  the  limitation  as  to 
the  cases,  territorial  limits,  and  the  mode  in  which  this  consti- 
tutional jurisdiction  shall  be  exercised,  are  of  legislative  crea- 
tion, and  capable  of  enlargment  or  diminution,  at  the  will  of 
the  legislature.  No  right  of  the  citizen  is  invaded,  because  he 
is  by  a  subsequent  law  committed  to  a  j  urisdiction  of  equal  dig- 
nity and  authority,  for  the  hearing  and  determining  of  his  con- 
troversies, compelled  to  observe  and  administer  in  the  same 
mode  the  same  laws  as  the  tribunal  having  jurisdiction  when 
the  right  accrued,  or  the  controversy  arose. 

The  general  principle  on  which  this,  and  all  state  courts, 
proceed,  is  that  the  grant  of  legislative  power,  by  the  state  con- 
stitution, is  a  general  grant  of  all  the  legislative  power  residing 
in  the  people  as  a  sovereign  community,  subject  only  to  such 
limitations  as  are  expressed  in  the  constitution  of  the  State,  or 
in  the  federal  constitution.  Ex  parte  Dorsey,  7  Port.  293  ; 
Dorman  v.  State,  34  Ala.  216.  A  state  constitution,  indeed, 
properly  speaking,  is  not  a  grant  of  power,  but  an  instrument 
of  restraint  and  limitation  upon  power  already  plenary,  so  far 
as  it  respects  the  functions  of  government,  and  the  objects  of 
legislation.  State  v.  Reid,  1  Ala.  612  ;  Dorman  v.  State,  su- 
pra ;   Stein  v.  Mayor,  $c.  24  Ala.  391 ;   Alabama  $  Florida 


556  SUPREME   COURT 

[Wright's  Heirs  v.  Ware.] 

R.  R.  Co.  v.  Burkett,  42  Ala.  83.  When  power  is  exercised 
by  the  legislature  of  a  state,  the  inquiry  is,  what  limitation  or 
restraint  on  its  power,  imposed  by  the  constitution,  state  or 
federal,  has  been  transcended.  If  he  who  objects  cannot  make 
it  clearly  appear  that  these  limitations  or  restraints  have  been 
transcended,  courts  cannot  interfere  ;  their  only  duty  then  is 
obedience  to  the  mandate  of  the  legislative  power.  We  cannot 
see  that  the  legislature,  in  the  passage  of  the  statute  in  ques- 
tion, transcended  any  limitation  of  its  power  ;  and  we  are  bound 
to  affirm  the  constitutionality  of  its  enactment. 

The  frequent  enactment  of  similar  statutes,  the  recognition 
of  their  validity  by  every  department  of  the  government,  and 
the  magnitude  of  the  interests  which  must  rest  on  their  hitherto 
unquestioned  validity,  would  compel  us,  if  we  doubted,  to  affirm 
the  constitutionality  of  the  enactment.  For,  though  it  may  not 
be  true  in  all  cases,  it  is  certainly  true  when  a  statute  conforms 
to  a  long-continued  recognition  and  acquiescence  of  every  de- 
partment of  the  government ;  when  private  rights  have  grown 
up  and  multiplied  upon  this  recognition,  for  courts  "  to  doubt 
is  to  be  resolved  "  in  favor  of  its  conformity  to  the  constitution. 

It  is  objected  that  this  is  a  special  statute,  exempting  a  par- 
ticular administration  from  the  operation  of  the  general  law, 
and  is,  therefore,  unconstitutional.  There  was  no  prohibition 
in  the  constitution  of  1819,  against  special  legislation.  It  de- 
pended for  its  validity  on  the  same  principles  pertaining  to 
general  legislation.  If  it  interfered  with  no  private  right,  did 
not  disturb  past  transactions,  and  was  not  usurpation  by  the  legis- 
lature of  power  committed  to  some  other  department  of  the  gov- 
ernment, it  was  not  an  objection  that  the  operation  of  a  legisla- 
tive enactment  was  removed  to  one,  or  a  few  individuals,  only. 

The  argument  that,  if  this  special  statute  can  be  maintained, 
it  will  be  within  legislative  competency,  by  similar  statutes,  to 
divest  the  whole  jurisdiction  of  the  court  of  probate  of  Talla- 
poosa county,  and  concentrate  it  in  the  court  of  probate  of  the 
county  of  Montgomery,  seems  to  us  more  specious  than  solid. 
In  answer  to  a  similar  argument  pressed  on  this  court,  it  has 
been  said :  "  It  is  sufficient  to  say,  that  the  general  assembly 
has  not  in  fact  done  what  it  is  suggested  it  may  hereafter  do. 
We  are  here  to  decide  actual,  not  possible  cases.  All  that  we 
can,  or  ought  to  do,  is  to  determine  whether  this  particular  law 
is  constitutional.  We  are  certainly  not  prepared  to  hold  that  a 
legislature  shall  not  exercise  a  constitutional  power,  because 
some  succeeding  general  assembly  may  exercise  it  beyond  the 
proper  limits.  That  would  be  to  say,  that  a  lawful  power 
must  not  be  used  at  all,  because  it  may  be  abused."  Dorman  v. 
State,  34  Ala.  245 ;  /State  v.  Reid,  1  Ala.  612.  It  is  not  a  just 
or  reasonable  presumption,  that  the  legislature  will  ever  pass 
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enactments  similar  to  this,  except  for  the  very  purpose  which 
the  constitution  proposes  to  accomplish  in  ordaining  the  estab- 
lishment in  each  county  of  a  court  of  probate,  —  the  convenience 
of  the  citizen.  Cases  will  arise  in  which  this  convenience  will 
be  promoted  by  the  transfer  of  an  administration  from  the  court 
of  probate  to  which  the  general  law  commits  it,  to  another. 
When  they  do  arise,  the  legislature  will,  doubtless,  wisely  exer- 
cise the  power  the  constitution  does  not  restrain,  or  prohibit 
them  from  exercising.  The  matter  is  intrusted  to  legislative 
power  and  discretion,  and  it  is  not  for  courts  to  indulge  jealousy 
of  its  exercise.  The  result  we  reach  is,  that  this  special  statute 
clothed  the  court  of  probate  of  Montgomery  county  with  its  full 
constitutional  and  statutory  jurisdiction,  as  to  the  administra- 
tion of  the  estate  of  William  C.  Wright,  deceased,  the  ancestor 
of  appellants. 

2.  It  is  urged,  that  if  the  court  of  probate  had  jurisdiction  of 
the  administration,  its  jurisdiction  to  order  a  sale  of  the  lands 
of  the  intestate  is  statutory,  and  the  record  of  its  proceedings 
does  not  disclose  the  existence  of  the  facts  which  call  into  exer- 
cise this  jurisdiction.  The  statute  under  which  the  proceedings 
were  had  is  section  1755  of  the  Code  of  1852,  which  is  in  these 
words :  "  In  cases  pf  intestacy,  lands  may  be  sold  by  the  ad- 
ministrator for  the  payment  of  debts:  1.  When  the  personal 
property  is  insufficient  therefor.  2.  When  it  is  more  beneficial 
for  the  estate  to  sell  lands  than  slaves."  The  averments  of  the 
petition,  or  application,  on  which  the  order  of  sale  in  this  case 
is  predicated,  are  "  that  the  estate  of  said  William  C.  Wright, 
deceased,  is  involved  in  debts,  and  a  sale  of  some  portion  of  said 
estate  is  necessary  for  the  purpose  of  paying  debts,  and,  in  the 
opinion  of  your  petitioner,  it  will  be  more  beneficial  for  the  es- 
tate of  said  deceased  that  the  above  land  should  be  sold  for  the 
purpose  of  paying  debts,  than  slaves."  The  prayer  of  the  pe- 
tition is  for  an  order  "  to  sell  the  lands  above  described,  for  the 
purpose  of  paying  debts  due  and  owing  by  the  said  William  C. 
Wright,  deceased." 

As  matter  of  pleading,  these  averments  are  wholly  insuffi- 
cient. They  are  not  clear,  distinct  allegations  of  the  facts,  on 
the  existence  of  which  depends  the  right  to  the  decree  sought. 
If  the  sufficiency  of  the  petition  had  been  put  in  issue  by  de- 
murrer, or -assailed  on  error,  judgment  against  it  must  have 
been  pronounced.  Then,  as  has  been  said  in  this  court,  all 
intendments  would  have  been  indulged  against  the  pleader. 
When  the  proceedings  ripen  into  a  decree,  and  are  collaterally 
assailed,  and  rights  of  property  have  attached,  the  rule  is 
changed,  and  every  reasonable  intendment  is  made  in  favor  of 
the  validity  of  the  decree.  All  questions  of  pleading,  which  the 
court  had  the  right  to  decide,  are  conclusively  adjudicated,  and 
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whether  correctly  or  not,  is  not  the  subject  of  inquiry.  King  v. 
Kent,  29  Ala.  542 ;  De  Bardelaben  v.  Stondenmire,  January 
terra,  1872 ;  Thompson  v.  Zolvine,  2  Peters,  157.  If  the  peti- 
tion had  pursued  the  precise  language  of  the  statute,  and  averred 
that  it  was  "  more  beneficial  to  the  estate  to  sell  lands  than 
slaves,"  its  sufficiency  could  not  have  been  questioned  on  error  or 
on  demurrer.  That  averment  would  have  been,  at  last,  rather  a 
conclusion  from  facts,  than  a  fact  itself.  It  would  have  been  but 
a  positive  expression  of  the  belief  and  opinion  of  the  petitioner, 
growing  out  of  his  knowledge  of  the  property  to  be  sold,  and 
that  which  was  to  be  exempted  from  sale,  and  whether  the  sale 
of  the  one,  and  the  exemption  of  the  other,  was  most  con- 
ducive to  the  interests  of  those  entitled  to  succeed  to  the  estate. 
A  delicately  conscientious  pleader  might  hesitate  to  aver  this 
conclusion,  without  expressing  it  as  matter  of  opinion  only. 
Reading  the  petition,  as  it  was  doubtless  read  by  the  court  of 
probate,  and  intended  by  the  petitioner  to  be  read,  it  must  now 
be  considered  as  averring  the  conviction  of  the  petitioner  that 
a  sale  of  the  lands  was  more  beneficial  than  slaves ;  and  thus 
read,  it  fully  supports  the  jurisdiction  exercised  by  the  court  of 
probate.  This  is  but  a  just  application  of  the  rule,  which  re- 
quires every  reasonable  presumption  to  be  indulged  in  favor  of 
the  regularity  of  the  sentence  of  a  court  of  competent  jurisdic- 
tion, when  it  is  collaterally  assailed ;  a  rule  as  applicable  to 
the  sentences  of  inferior,  as  to  the  sentences  of  superior  courts. 
Wyman  v.  Campbell,  6  Port.  219 ;  Duval  v.  McLoskey,  1  Ala. 
708. 

3.  It  is  next  insisted,  that  the  application  for  sale  conferred 
no  jurisdiction  on  the  court  of  probate  to  make  the  order  of 
sale,  as  to  the  lands  in  controversy,  "  in  that  there  was  no  suffi- 
cient description  of  said  land  in  the  said  application."  The 
lands  in  controversy  are  described  in  the  application  for  sale  as, 
"  Section  12,  T.  17,  R.  21,  containing  six  hundred  and  forty 
acres."  If  the  question  now  was  one  of  pleading,  we  would  be 
compelled  to  declare  that  this  was  not  a  sufficient  description  of 
the  land.  The  lands  should  be  described  with  sufficient  partic- 
ularity to  inform  the  court  and  purchasers  what  particular  lands 
are  intended  to  be  sold.  Lory  v.  Pace,  42  Ala.  495.  But,  as 
we  have  already  said,  the  question  presented  is  not  now  one  of 
pleading.  The  rules  prevailing  when  the  sufficiency  of  plead- 
ing are  to  be  passed  upon,  are  essentially  different  from  the 
rules  prevailing  when  a  court  is  called  upon  to  condemn  a  sol- 
emn judicial  proceeding,  which  has  stood  until  an  appeal  from 
it  is  barred  by  the  lapse  of  time,  and  which  has  become  the 
foundation  of  title  to  property.  The  sufficiency  of  this  de- 
scription was  matter  of  objection  in  the  court  of  probate.  If 
objection  had  been  there  interposed,  and  sustained,  an  amend- 
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ment  would  have  cured  the  defect.  An  amendable  defect  of 
this  character,  we  cannot  believe,  will  ever  justify  a  sentence  of 
nullity  against  judicial  proceedings,  when  collaterally  assailed. 
If,  because  of  this  imperfect  description  of  the  lands,  the  order 
of  sale  had  been  by  appeal  brought  before  this  court  for  revision, 
the  judgment  pronounced  would  have  been  a  reversal  of  the  de- 
cree, and  a  remandment  of  the  cause  for  further  proceedings. 
Now,  if  we  should  hold  the  order  of  sale  void,  the  judgment  is 
one  of  absolute  nullity.  The  statute,  it  is  true,  requires  that 
the  application  should  "  describe  the  lands  accurately."  But  it 
also  requires  that  it  should  state  the  names  of  the  heirs,  or  de- 
visees, and  their  places  of  residence,  and  if  any,  which  are  under 
age,  or  married  women,  or  of  unsound  mind.  Code  of  1852,  § 
1868.  This  was  a  substantial  reenactment  of  the  statute  of 
1822.  Clay's  Dig.  224,  §  16.  Under  the  statute  of  1822,  it 
was  well  settled  that  an  omission  to  state  the  names  of  the  heirs, 
their  ages,  &c,  was  a  mere  irregularity,  not  vitiating  the  decree, 
when  collaterally  assailed.  Field  v.  Goldsby,  28  Ala.  218  ;  Sal- 
tomtall  v.  Riley,  lb.  164  ;  Duval  v.  McLoskey,  1  Ala.  708.  The 
same  rule  should  be  applied,  when  the  decree  is  assailed  because 
of  an  inaccurate  or  imperfect  description  of  the  lands.  If  inac- 
curacy, or  imperfection  of  description  of  the  lands,  could  be 
held  to  vitiate  the  proceedings,  then  the  inquiry  would  at  once 
arise,  what  degree  of  inaccuracy  will  subject  them  to  condem- 
nation ?  How  gross  must  it  be,  or  what  imperfections  are 
so  slight  that  they  may  be  disregarded  ?  When  will  validity 
or  invalidity  be  imputed  ?  Vagueness  of  description,  or  mis- 
takes, so  that  lands  are  entirely  misdescribed,  do  not  avoid  a 
deed  or  grant.  They  are  subject  to  correction,  and  parol  evi- 
dence is  received  to  identify  the  lands  intended  to  be  described. 
Iudefiniteness  and  discrepancies  in  the  description  of  lands,  in 
the  petition,  order  of  sale,  report  of  sale,  and  conveyance  of 
title,  it  has  been  expressly  decided,  do  not  invalidate  the  sale, 
and  parol  evidence  is  admissible  to  fix  the  boundaries  of  the 
lands  ordered  to  be  sold,  and  intended  to  be  sold.  Saltonstall 
v.  Riley,  28  Ala.  164. 

The  act  of  February  9,  1852,  now  incorporated  into,  and 
forming  section  2128  of  the  Revised  Code,  provides  a  speedy  and 
summary  remedy,  in  the  court  of  probate,  for  correcting  mistakes 
in  the  description  of  lands  sold  under  the  orders  and  decrees  of 
that  court.  This  we  regard  as  declaratory  of  a  legislative  intent 
that  such  mistakes  shall  not  operate  the  invalidity  of  the  sale. 
The  evidence  in  this  case  is  full  and  uncontroverted,  that  the 
lands  ordered  to  be  sold,  and  sold,  were  the  lands  in  contro- 
versy. The  sale  has  been  followed  by  peaceable  and  uninter- 
rupted possession  by  the  purchasers  for  near  fourteen  years. 
The  purchase-money  was  paid,  and  received  by  the  adminis- 
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trator,  he  and  the  purchasers  resting  on  the  belief  that  the 
lands,  the  possession  of  which  had  been  transferred  on  the  sale, 
were  the  lands  ordered  to  be  sold,  and  which  were  in  fact  sold. 
The  purchasers  acquired  under  the  sale  a  title  not  now  to  be 
disputed  or  disturbed,  because  the  lands  may  have  been  inaccu- 
rately described  in  the  proceedings  for  sale  ;  a  title  which  a 
court  of  equity  may  well  protect,  by  divesting  the  heirs  of  any 
title  by  descent  they  may  prefer,  and  by  restraining  them  from 
prosecuting  any  legal  remedies  for  the  recovery  of  the  lands. 

The  objection,  that  it  does  not  appear  that  the  lands  sold 
were  situate  within  the  jurisdiction  of  the  court,  if  of  any  force, 
is  not  sustained  by  the  record.  The  order  of  sale  expressly 
directs  the  administrator  to  sell  such  of  the  lands  as  lie  in  Tal- 
lapoosa county,  at  the  late  residence  of  the  intestate,  in  that 
county,  and  such  of  the  lands  as  lie  in  Montgomery  county,  at 
the  door  of  the  court-house,  of  that  county.  This  we  regard  as 
affirming  that  the  lands  ordered  to  be  sold  are  within  those  two 
counties. 

4.  It  is  next  insisted,  that  the  decree  of  sale  is  void,  because 
the  record  does  not  disclose  that  in  the  court  of  probate  proof 
was  taken  by  depositions,  as  in  chancery  cases,  showing  the 
necessity  for  the  sale.  The  statutes  prior  to  the  act  of  Feb- 
ruary 7, 1854,  required  that  the  necessity  of  sale,  averred  in  the 
application,  should  be  proved  by  depositions,  taken  as  in  chan- 
cery cases.  When  the  validity  of  the  decree  was  impeached  on 
error,  the  record  must  have  shown  affirmatively  that  the  neces- 
sity for  sale  was  proven  to  the  court,  by  depositions  taken  as  in 
chancery  cases.  An  affirmation  that  the  evidence  was  taken 
by  "  interrogatory,"  would  not  support  the  decree.  Hill  v.  Hill, 
9  Ala.  793.  If  the  decree  was  collaterally  impeached,  the  ab- 
sence of  affirmation  in  the  record  that  the  necessity  for  sale  was 
shown  by  deposition,  taken  in  the  prescribed  mode,  was  deemed 
a  mere  irregularity,  not  affecting  the  validity  of  the  decree. 
Field  v.  Goldsby,  28  Ala.  218.  The  act  of  February  7,  1854, 
now  forming  sections  2224-5  of  the  Revised  Code,  as  construed 
in  Batcher  v.  Satcher  (41  Ala.  26),  declares  the  order  of  sale 
void,  unless  the  probate  court  has  taken  proof  by  deposition, 
as  in  chancery  proceedings,  showing  the  necessity  of  sale,  when 
minors  or  persons  of  unsound  mind  are  interested.  The  oper- 
ation of  this  statute  is  to  convert  that  which  was  regarded  as 
matter  of  direction,  and  the  failure  to  disclose  in  the  record  an 
observance  thereof  a  mere  error  or  irregularity,  into  matter  of 
jurisdiction. 

Testing  the  recitals  of  this  record  by  the  presumptions  ex- 
tended to  judicial  proceedings,  when  collaterally  drawn  in  ques- 
tion, we  feel  justified  in  declaring,  that  it  appears  from  the  rec- 
ord that  depositions,  proving  the  necessity  of  sale,  were  taken 
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as  in  chancery  proceedings.  It  is  not  necessary  the  record 
should  declare,  in  express  terms,  that  the  depositions  were  so 
taken.  If  its  recitals,  fairly  interpreted,  lead  to  the  conclusion 
that  they  were  so  taken,  the  requirements  of  the  law  are  satis- 
fied. It  appears  here  that  depositions  were  taken,  —  that  they 
were  taken  under  a  commission,  addressed  to  two  persons  by 
the  court  appointed  as  commissioners  ;  that  they  reported  the 
evidence  to  the  court ;  that  the  court  ordered  it  to  be  published 
and  filed.  There  are  but  two  modes  of  taking  depositions, 
known  to  our  law,  —  one  in  proceedings  at  common  law,  and 
one  in  proceedings  in  chancery.  The  recitals  of  this  record  are 
as  consistent  with  the  hypothesis  that  the  depositions  were, 
taken  as  in  chancery  proceedings,  as  that  they  were  taken  as  in 
proceedings  at  common  law.  This  being  true,  we  must  adopt 
that  hypothesis  which  will  support  and  preserve,  not  that  which 
will  invalidate  the  proceedings. 

Our  conclusion  is,  the  decree  of  the  chancellor  was  correct, 
and  it  is  affirmed. 


Mead  et  ah  v.  Christian  et  ah 

Petition  for  Supersedeas  of  Chancery  Decree. 

1 .  Chancery  decree ;  whether  final  or  interlocutory.  —  In  a  chancery  eansc,  the 
object  of  which  is  to  compel  a  final  settlement  of  the  defendant's  administration  on 
an  intestate's  estate,  and  a  distribution  of  the  unadminstered  assets  among  the 
complainants  as  heirs-at-law  and  distributees,  a  decree,  rendered  on  the  defendant's 
motion  for  a  continuance,  in  these  words  :  "  The  case  being  heard  by  the  court, 
the  motion  of  defendant  is  granted,  on  condition  that  the  defendant  consents  to  a 
decree  being  rendered  against  him,  in  favor  of  complainants,  for  the  sum  of  seven 
thousand  dollars,  it  appearing  to  the  satisfaction  of  the  court  that  he  is  indebted 
to  complainants  in  a  sum  exceeding  seven  thousand  dollars.  It  i»  therefore  con- 
sidered, adjudged,  and  decreed,  that  complainants  recover  of  defendant  the  sum  of  seven 
thousand  dollars,  for  which  execution  may  issue.  It  is  further  ordered,  that  the  re- 
port of  the  register  in  this  cause  be  set  aside,  and  that  the  reference  be  continued 
under  existing  order  that  he  report  to  the  next  term.  All  other  questions  are  re- 
served for  the  further  consideration  of  the  court,"  —  is  not  interlocutory,  but  final, 
so  far  as  it  relates  to  the  seven  thousand  dollars,  and  cannot  be  altered,  or  set 
aside,  on  petition,  after  the  adjournment  of  the  term  at  which  it  was  rendered ; 
and  if  it  is  erroneous,  the  error  is  cured  or  waived  by  the  consent. 

2.  Supersedeas  of  chancery  decree.  —  In  the  absence  of  statutory  provisions,  regu- 
lating the  practice  on  the  dismissal  of  a  supersedeas  in  a  pending  chancery  cause, 
the  chancellor  may,  on  such  dismissal,  render  a  final  decree  against  the  principal 
and  sureties  on  the  supersedeas  bond,  for  the  amount  of  the  suspended  decree,  with 
interest  thereon,  and  costs. 

Appeal  from  the  Chancery  Court  of  Jackson. 

Heard  before  the  Hon.  William  Skinner. 

The  appellees  in  this  case,  claiming  to  be  the  heirs-at-law 
and  distributees  of  Allen  Christian,  deceased,  filed  a  bill  in 
the  chancery  court  of  Jackson  county,  on  the  24th  day  of 
February,  1869,  against  Samuel  G.  Mead,  the  administrator 

vol.  n.  36 
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of  said  decedent's  estate,  to  compel  a  settlement  of  his  admin- 
istration, distribution  of  the  unadministered  assets  of  the  estate, 
and  for  general  relief.  On  the  31st  day  of  May,  1869,  the 
defendant  filed  his  answer  to  said  bill.  At  the  June  term  of 
said  court,  1870,  a  decree  was  rendered  in  said  cause,  in  these 
words :  "In  this  cause,  a  motion  is  submitted  by  the  defendant 
for  a  continuance  of  the  cause,  against  the  wish  of  complain- 
ants. The  case  being  heard  by  the  court,  the  motion  of  de- 
fendant is  granted,  on  condition  that  the  defendant  consent  to 
a  decree  being  rendered  against  him,  in  favor  of  complainants, 
for  the  sum  of  seven  thousand  dollars,  it  appearing  to  the 
satisfaction  of  the  court  that  defendant  is  indebted  to  com- 
plainants in  a  sum  exceeding  seven  thousand  dollars.,  It  is 
therefore  considered,  adjudged,  and  decreed  by  the  court,  that 
complainants  recover  of  defendant  the  sum  of  seven  thousand 
dollars,  for  which  execution  may  issue.  It  is  further  ordered, 
that  the  report  of  the  register  in  this  cause  be  set  aside,  and 
that  the  reference  be  continued  under  existing  order,  that  he 
report  to  the  next  term  of  this  court.  All  other  questions  are 
reserved  for  the  further  consideration  of  the  court.  June  17, 
1870." 

On  the  16th  day  of  July,  1870,  after  the  adjournment  of  the 
term  of  the  court  at  which  this  decree  was  rendered,  the  de- 
fendant presented  his  petition  to  the  chancellor  in  vacation, 
asking  a  supersedeas  and  suspension  of  said  decree  until  the 
next  term  of  the  court,  and  that  the  same  might,  at  the  next 
term,  "  be  set  aside,  revoked,  and  annulled,  or  so  modified  as 
to  do  complete  justice  between  the  parties."  The  petition  was 
verified  by  affidavit,  and  alleged  the  filing  of  the  bill,  and  its 
purpose,  and  that  the  cause  was  still  pending  and  undeter- 
mined ;  also,  the  filing  of  the  defendant's  answer  \o  the  bill, 
and  the  rendition  of  the  decree  complained  of,  which  was  set 
out  in  the  petition.  The  grounds  for  relief  against  said  decree 
were  thus  stated  in  the  petition :  "  Said  decree  was  rendered 
without  any  statement,  or  examination,  or  auditing  of  your 
petitioner's  accounts,  and  without  any  reference  to  or  report 
by  the  register  of  said  court,  and  without  ascertaining  in  any 
way  with  what  your  petitioner  should  be  charged  as  such  ad- 
ministrator, or  with  what  he  should  be  credited.  No  proof 
had  been  taken  in  said  cause,  and  said  cause  then  stood,  and 
now  stands  in  said  court,  on  bill  and  answer  and  exhibits 
alone.  Said  decree  is  not  final,  so  that  your  petitioner  could 
correct  its  errors  by  appeal,  and  prevent  the  same  from  oper- 
ating injuriously  to  him.  It  is  interlocutory,  and  yet  under 
the  control  of  your  honor,  subject  to  correction,  amendment, 
alteration,  or  vacation,  if  the  justice  of  the  case  so  requires. 
By  said  decree,  no  distribution  of  the  sum  awarded  against 
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your  petitioner  is  made,  nor  the  respective  shares  of  the  com- 
plainants ascertained  ;  but  the  same  is  in  favor  of  all  the  com- 
plainants jointly,  as  if  your  petitioner  was  liable  to  them 
jointly,  and  not  to  each  one  for  his  separate  distributive  share, 
when  ascertained  by  the  decree  of  the  court.  When  said 
decree  was  rendered,  there  was  not  before  the  court  any  evi- 
dence to  support  and  sustain  the  same.  The  accounts  exhib- 
ited by  your  petitioner  with  his  answer,  and  his  said  answer, 
do  not  disclose  that  there  was  the  sum  of  seven  thousand 
dollars  due  from  your  petitioner  as  such  administrator.  On 
the  contrary,  not  computing  interest  against  him  (from  lia- 
bility for  which  your  petitioner  exempts  himself,  by  alleging  in 
his  said  answer  that  he  has  not  applied  any  of  the  moneys  of 
said  estate  to  his  own  purposes,  which  he  verified  by  affidavit), 
and  allowing  him  his  reasonable  and  lawful  compensation  as 
administrator,  and  the  costs  of  said  suit,  and  a  reasonable  com- 
pensation to  his  solicitor  in  said  suit,  to  which,  as  he  is  ad- 
vised, he  is  entitled,  there  is  not  seven  thousand  dollars  due 
from  him  as  administrator.  Nor  are  the  said  defendants  (?) 
equally  entitled  to  whatever  sum  of  money  may  be  found  due 
from  your  petitioner  as  administrator.  He  has  made  various 
payments  to  the  said  John  Ogden,  as  guardian  of  the  com- 
plainants, Henry  A.,  India,  Sallie  E.,  and  Margaret  O.,  and  to 
said  Ogden  as  administrator  of  said  Priscilla.  These  pay- 
ments were  made  by  him  in  different  sums,  in  his  said  capac- 
ity of  guardian  and  administrator,  and  complainants  are  not 
jointly  chargeable  therefor  ;  and  until  it  shall  have  been  ascer- 
tained by  the  decree  of  the  court  how  much  of  such  payments 
are  chargeable  to  each  of  said  complainants,  the  amount  to  be 
decreed  against  your  petitioner,  in  favor  of  each  of  complain- 
ants, cannot  be  ascertained.  Your  petitioner  did  not  consent  to 
said  decree,  nor  did  his  solicitor,  as  he  is  informed  and  be- 
lieves. Petitioner  was  not  present  at  the  term  of  the  court 
when  said  decree  was  rendered,  but  was  then  confined  to  his 
house  by  sickness,  and  unable  to  attend  said  court ;  and  his 
solicitor,  who  attended  said  court,  as  he  is  informed  and  be- 
lieves, and  on  such  information  and  belief  avers,  refused  to 
assent  to  said  decree.  The  said  decree  does  not  affirm  that 
either  your  petitioner  or  his  solicitor  assented  thereto,  and  the 
want  of  such  affirmation  arises  from  the  fact,  that  your  peti- 
tioner's solicitor  resisted  the  rendition  of  any  decree,  asserting 
such  assent,  directly  or  indirectly.  By  the  said  decree,  if  per- 
mitted to  stand,  your  petitioner  will  be  irremediably  injured. 
All  of  the  complainants  in  said  suit,  except  said  Ogden,  reside 
without  this  State  ;  and  if  they  are  permitted  to  enforce  said 
decree,  and  collect  said  sum  from  your  petitioner,  he  would  be 
remediless,  if  it  was   hereafter  ascertained  that   complainants 
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were  not  entitled  to  so  much  from  your  petitioner,  as  no  decree 
of  restitution  could  be  enforced  against  those  who  are  non-resi- 
dents." 

On  the  filing  of  this  petition,  the  chancellor  made  the  follow- 
ing order :  "  Upon  the  petitioner  in  this  case  entering  into 
bond,  with  two  good  and  sufficient  sureties,  in  double  the 
amount  of  the  decree  herein  set  forth,  to  be  approved  by  the 
register  of  the  court  for  the  tenth  district,  the  register,  sheriff, 
and  all  other  persons  will,  in  that  event,  suspend  all  further 
proceedings  under  the  decree  mentioned  in  the  petition,  until 
the  next  term  of  the  chancery  court  to  be  held  for  the  said 
tenth  district,  or  until  this  order  is  vacated,  and  further  orders 
and  decrees  are  had  in  the  premises ;  that  said  bond  is  re- 
quired to  be  given  in  fifteen  days  from  the  date  hereof,  or  this 
order  is  to  be  of  no  effect.  July  16, 1870."  Under  this  order, 
a  bond  was  given  by  said  Mead,  with  J.  E.  Daniel,  L.  B. 
Jones,  and  M.  Walker,  as  sureties,  which  was  approved  by  the 
register  on  the  25th  July,  1870,  and  the  condition  of  which  was 
as  follows :  "  Now,  if  the  said  Lemuel  G.  Mead  shall  do  and 
perform  whatever  said  court  shall  order  and  decree  touching 
the  premises,  then  this  obligation  to  be  void,  otherwise  to  re- 
main in  full  force  and  effect." 

At  the  ensuing  December  term,  1870,  the  original  cause  was 
continued  by  the  defendant,  with  leave  to  the  complainants  to 
amend  their  bill ;  and  no  notice  was  taken  of  the  supersedeas. 
At  the  June  term,  1871,  a  motion  was  submitted  "  to  dissolve 
the  supersedeas"  which,  by  consent,  was  to  be  decided  by  the 
chancellor  in  vacation;  and  on  the  1st  March,  1872,  in  vaca- 
tion, the  chancellor  rendered  the  following  decree:  "In  this 
cause,  a  petition  was  filed  by  Lemuel  G.  Mead,  asking  a  super- 
sedeas to  stay  and  set  aside  a  j  udgment  of  the  chancery  court 
which  was  rendered  in  favor  of  Henry  A  Christian  et  al.,  at 
the  chancery  court  held  at  the  regular  term  of  said  court  for 
Jackson  county,  Alabama,  at  the  June  term,  1870  ;  and  after 
a  full  and  careful  examination  of  the  case,  the  court  is  of  opin- 
ion that  the  supersedeas  should  be  dismissed.  It  is  therefore 
ordered,  adjudged,  and  decreed,  that  the  said  supersedeas  be 
dismissed ;  and  it  is  further  ordered,  adjudged,  and  decreed, 
that  the  complainant,  Henry  A.  Christian  et  al.,  recover  of  the 
said  Lemuel  G.  Mead  and  his  securities  on  his  bond  for  super- 
sedeas, to  wit,  James  E.  Daniel,  Martin  Walker,  and  L.  B. 
Jones,  the  sum  of  seven  thousand  dollars,  with  the  interest 
thereon  from  the  rendition  of  the  decree,  June,  1870,  and  all 
costs,  to  be  taxed  by  the  register;  for  which  execution  may 
issue." 

From  this  decree  the  said  Mead  and  his  said  sureties  appeal, 
and  here  assign  the  same  as  error. 
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Walker  &  Brickell,  for  appellants. 
John  D.  Brandon,  contra. 

PETERS,  C.  J.  —  The  appeal  in  this  case  is  from  a  judg- 
ment and  decree  of  the  chancery  court,  dismissing  a  super- 
sedeas, and  rendering  judgment  against  the  principal  and  sure- 
ties on  the  supersedeas  bond,  for  the  amount  of  the  decree  which 
was  superseded.  The  original  suit,  in  which  the  superseded 
decree  was  rendered,  was  commenced  on  the  24th  day  of 
February,  1869,  by  bill  in  chancery,  filed  by  Henr}r  A.  Chris- 
tian and  others,  as  heirs-at-law  and  distributees  of  the  estate 
of  Allen  Christian,  deceased,  against  Lemuel  G.  Mead,  as  the 
administrator  of  said  Allen  Christian's  estate.  Its  object  was 
to  compel  a  final  settlement  of  said  Mead's  administration  of 
said  estate,  and  a  distribution  of  the  assets  remaining  unad- 
ministered,  among  the  complainants,  as  the  parties  entitled  to 
the  same  ;  and  also  for  general  relief.  Mead,  the  defendant  in 
that  suit,  filed  his  answer  to  the  bill  on  the  31st  day  of  May, 
1869.  After  this,  at  the  June  term  of  said  court,  1870,  the 
chancellor  rendered  the  decree  which  was  superseded,  and 
which  was  in  these  words.  [See  statement  of  facts,  supra.~] 
The  petition  for  the  supersedeas  of  this  decree  was  presented 
to  the  chancellor  on  the  16th  day  of  July,  1870,  which  was 
after  the  adjournment  of  the  court  at  the  term  at  which  said 
decree  was  rendered.  The  supersedeas  was  allowed ;  bond 
was  given,  as  required  by  the  order  allowing  it,  and  the  execu- 
tion of  the  decree  was  superseded  and  suspended.  At  the  next 
ensuing  term  of  the  court,  the  cause  was  continued ;  and  at 
the  next  term,  in  June,  1871,  the  complainants  in  the  de- 
cree moved  to  dismiss  the  supersedeas.  This  motion  was  held 
under  advisement  by  the  chancellor,  and  was  finally  disposed 
of  by  the  following  decree.  [See  statement  of  facts,  supra.~\ 
From  this  decree,  the  said  Mead  and  his  sureties  on  the  super- 
sedeas bond  appeal,  and  here  assign  said  decree  as  error. 

1.  The  first  question  raised  on  the  record  is  as  to  the  char- 
acter of  the  decree  which  was  suspended  by  the  supersedeas. 
Was  this  decree  final,  or  was  it  interlocutory  merely  ?  Was  it 
such  a  decree  that  the  court  could,  after  adjournment,  alter  it? 
If  it  was  not  then  it  could  not  have  been  suspended,  or  altered, 
in  the  manner  proposed  in  this  proceeding.  In  order  to  deter- 
mine the  character  of  the  decree,  we  must  look  to  the  pleadings 
in  the  case,  the  purpose  of  the  judgment,  and  the  words  in 
which  it  is  expressed.  Except  for  fraud,  this  is  the  limit  of 
the  inquiry.  What  the  record  says,  is  not  to  be  contradicted 
by  anything  outside  of  the  record.  An  averment  of  the 
record,  touching  the  matters  in  issue,  is  conclusive,  unless  the 
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record  contradicts  itself.  Deslonde  $  James  v.  Darrington's 
Heirs,  29  Ala.  92  ;  Beverly  v.  Stephens,  17  Ala.  701 ;  1 
Greenl.  Ev.  §  538.  The  language  of  the  judgment  for  the 
sum  of  seven  thousand  dollars  is  clearly  final,  both  in  its  pur- 
pose and  in  its  expressions.  It  is  a  decree  for  that  sum  by 
consent,  which  was  made  as  the  condition  of  a  continuance. 
When  this  consent  was  given,  the  cause  was  at  issue ;  and  it 
was  competent  for  the  chancellor  to  impose  such  a  condition  at 
that  time.  And  the  appellants  have  waived  their  right  to 
complain  of  it,  whether  in  this  manner,  or  upon  error.  The 
consent  releases  the  error,  if  any  was  committed.  Groiven  <f* 
Co.  v.  Jones,  20  Ala.  128 ;  P.  $•  M.  Bank  v.  Willis  $•  Co.  5 
Ala.  770 ;  Garner  v.  Prewitt,  32  Ala.  13.  The  chancellor, 
then,  did  not  err  in  dismissing  the  supersedeas. 

2.  The  court  below  having  the  power,  as  has  been  already 
shown,  to  make  the  decree  of  17th  June,  1870,  if  it  had  been 
interlocutory  only,  as  is  supposed  by  the  appellants,  the  chan- 
cellor unquestionably  had  power  "  to  amend  and  control "  it, 
so  as  to  make  it  "  conformable  to  law  and  justice."  Rev. 
Code,  §  638,  cl.  6.  In  the  exercise  of  this  power,  he  should 
adopt  such  practice  as  will  attain  in  a  proper  way  the  end 
proposed.  Although  no  statutory  practice  is  prescribed,  the 
power  is  not  to  fail,  because  the  legislature  has  thought  fit  to 
stop  at  its  bestowal.  The  grant  of  the  power  carries  with  it, 
unless  otherwise  forbidden,  the  authority  to  prescribe  the  form 
of  its  execution.  Ex  parte  Bibb,  44  Ala.  140.  Here,  the 
appellant  Mead  applied  to  the  chancellor  in  vacation,  by  pe- 
tition, to  exercise  his  power  to  suspend  an  order  of  his  own 
court,  which,  it  was  contended,  had  been  improvidently  made. 
The  court  could  do  no  more,  under  this  petition,  than  suspend 
the  order  complained  of  in  vacation,  until  the  next  regular 
term  of  the  court ;  and  this  was,  in  effect,  the  order  of  suspen- 
sion which  was  granted,  and  which  was  in  these  words.  [See 
statement  of  facts,  supra.~\  Under  this  order,  and  in  conform- 
ity thereto,  a  bond  was  given  by  said  Mead,  with  J.  E.  Daniel, 
L.  B.  Jones,  and  M.  Walker,  as  his  sureties,  on  the  25th  day 
of  July,  1870,  and  was  approved  by  the  register  of  said  court ; 
and  thereupon  the  decree  was  suspended,  and  no  further  action 
was  taken  thereon  until  the  next  ensuing  term  of  the  court, 
when,  on  final  hearing  of  the  petition,  the  supersedeas  was 
dismissed,  and  a  decree  was  rendered  against  said  Mead  and 
his  sureties  on  the  supersedeas  bond,  for  the  amount  of  the 
suspended  decree,  with  interest  thereon,  and  costs.  There  was 
no  error  in  this.  It  was  an  adoption  by  the  chancellor  of 
the  practice  of  courts  of  law  in  similar  cases,  with  such  modifi- 
cations as  the  exercise  of  the  powers  of  a  court  of  chancery 
would  permit.     It  was  but  the  practice  which  the  plaintiff  in 
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the  petition  had  himself  invoked.  Rev.  Code,  §§  2812,  2816 
et  seq.  There  is  no  law  which  forbids  such  a  practice,  and 
nothing  in  the  nature  of  the  jurisdiction  conferred  on  the 
chancellor  which  would  render  it  inappropriate.  The  practice 
attains  the  great  end  of  "all  law  —  a  prompt  administration  of 
right  and  justice,  in  conformity  with  the  case  made  in  the 
pleadings. 

The  decree  of  the  court  below  is  affirmed,  with  costs. 

Note  by  Reporter.  —  On  a  subsequent  day  of  the  term, 
in  response  to  an  application  by  the  appellants'  counsel  for  a 
rehearing,  the  following  opinion  was  delivered :  — 

PETERS,  C.  J.  —  The  counsel  for  the  appellants  contend, 
that  the  chancellor  had  no  jurisdiction  to  render  such  a  decree 
against  the  sureties  as  was  rendered  in  this  case.  Certainly,  in 
a  court  of  equity,  persons  who  connect  themselves  with  a  pend- 
ing suit,  in  any  manner  permitted  by  law,  become  parties  to  the 
proceedings.  Upon  this  principle,  the  sureties  on  the  super- 
sedeas bond,  as  well  as  the  principal,  became  parties  to  that 
proceeding.  The  supersedeas  bond  is  not  treated  as  a  judg- 
ment against  them,  as  it  might  be  in  some  similar  cases  at  law. 
But,  being  in  court,  to  sustain  the  supersedeas,  or  to  appeal 
from  an  erroneous  decree,  the  sureties  subject  themselves  to 
its  jurisdiction ;  and  in  such  cases,  where  there  is  no  practice 
prescribed  by  law,  the  court  may  make  its  own  practice. 
Here,  this  has  been  done,  by  a  decree  against  all  the  parties  to 
the  bond.  I  am  not  aware  of  any  rule  or  principle  of  law 
which  forbids  this.  In  the  case  of  Dudley  v.  Witter,  at  the 
present  term,  a  practice  almost  identical  with  this  was  pursued. 
In  that  case,  it  is  settled,  that  an  undertaking  given  by  a  party 
to  a  suit,  with  sureties,  to  pay  whatever  judgment  may  be  ren- 
dered against  him,  approved  by  the  register  of  the  court,  is  not 
such  an  obligation  as  requires  formal  notice  to  the  sureties 
before  judgment  can  be  entered  against  them.  The  right  of 
the  sureties  to  compel  the  principal  to  pay  the  decree,  if  he  is 
able,  before  a  resort  is  had  to  the  property  of  the  sureties,  is 
not  taken  away  by  such  a  decree.  This  right  the  sureties 
may  still  enforce  by  taking  the  proper  steps.  Rev.  Code,  § 
2862.  The  chancellor's  decree  only  compels  the  sureties  to  do 
what  they  have  undertaken  in  the  chancery  court  to  do.  I  am 
unwilling  to  disturb  the  practice  thus  established. 

The  rehearing  is  denied,  with  costs. 

Brickell,  J.,  not  sitting,  having  been  of  counsel. 
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The  State,  ex  rel.  Carter  et  al.  v.  Price  et  al. 

Quo  Warranto  against  Persons  acting  as  County  Commissioners. 

1.  Quo  warranto;  nature  of  proceeding.  —  A  statutory  proceeding  in  the  nature  of 
a  quo  warranto  (Rev.  Code,  §§  3082-3100),  especially  when  the  relator  himself 
claims  the  office  which,  as  he  alleges,  the  defendant  has  usurped,  is  a  civil,  not  a 
criminal  suit ;  and  the  relation,  or  complaint,  should  set  out  with  reasonable  cer- 
tainty the  facts  constituting  the  relator's  title,  and  specify,  as  far  as  practicable,  the 
objections  to  the  defendant's  claim  of  title. 

2.  Same ;  averment  as  to  defendants'  usurpation  of  office.  —  An  averment  in  the  re- 
lation, or  complaint,  that  the  defendants  "  are,  and  have  been  for  some  time  past, 
unlawfully  holding  and  exercising  the  offices  "  in  controversy,  specifying  particu- 
lar acts,  "  when  in  fact  they  had  and  have  no  lawful  right  or  title  to  hold  or  exer- 
cise the  said  offices,"  is  a  sufficient  averment  that  they  have  usurped  the  said  offices. 

3.  Same ;  averment  of  relator's  right  to  office.  —  If  the  relator  himself  claims  the 
office  alleged  to  have  been  usurped  by  the  defendant,  his  averments  of  title  in  him- 
self, if  defective  or  insufficient  on  their  face,  are  liable  to  demurrer ;  but  the  sus- 
taining of  such  demurrer  does  not  affect  the  judgment  which  ought  to  be  rendered 
against  the  defendant,  if  the  averments  as  to  his  usurpation  are  sustained. 

4.  Constitutionality  of  act  of  November  28,  1868,  ratifying  special  election  of  county 
commissioners  in  Mobile,  and  extending  their  term  of  office.  —  The  act  approved  No- 
vember 28,  1868,  entitled  "An  act  to  ratify  and  confirm  the  election  held  on  the 
4th,  5th,  6th,  7th,  and  8th  days  of  February,  1868,  for  commissioners  of  revenue 
of  Mobile,  Chambers,  and  Baldwin  counties,  and  providing  for  filling  vacancies  in 
the  said  boards"  (Session  Acts  1868,  p.  352),  does  not  embrace  more  than  one 
subject  in  its  title ;  and  the  provision  incorporated  in  the  said  act,  extending  the 
term  of  office  of  the  persons  so  elected,  is  not  liable  to  constitutional  objection,  be- 
cause not  specifically  stated  in  the  title. 

Appeal  from  the  Circuit  Court  of  Mobile. 

Tried  before  the  Hon.  John  Elliott. 

This  action  was  commenced  on  the  11th  day  of  May,  1872, 
by  summons  and  complaint,  in  the  name  of  the  "  State  of  Ala- 
bama, on  the  information  of  Jesse  Carter,  Nelson  W.  Perry, 
Willis  G.  Clark,  Henry  B.  Willey,  and  Thomas  Manser,  who 
also  are  joined  as  plaintiffs  with  the  State  of  Alabama,  against 
Caleb  Price,  Joseph  C.  Smith,  Fred  Bromberg,  A.  E.  Buck, 
and  Hugh  Monroe.  The  complaint  was  in  these  words  :  "  The 
plaintiffs  complain  of  the  defendants,  that  they  are,  and  have 
been  for  some  time  past,  unlawfully  holding  and  exercising  the 
offices  of  the  board  of  commissioners  of  revenue  of  Mobile 
county,  Alabama,  by  administering  the  finances  of  the  county, 
exercising  control  over  the  county  property,  taking  steps  to- 
wards the  erection  of  a  new  court-house,  and  by  doing  and  per- 
forming various  other  acts  and  things,  which  pertain  to  the 
office  of  the  board  of  commissioners  of  revenue  of  Mobile 
county,  when  in  fact  they  had  and  have  no  lawful  right  or  title 
to  hold  or  exercise  the  said  office.  The  plaintiffs  further  al- 
lege, that  the  said  Nelson  W.  Perry,  Jesse  Carter,  Willis  G. 
Clark,  Henry  B.  Willey,  and  Thomas  Manser,  ail  of  the  county 
of  Mobile,  and  State  of  Alabama,  are  the  persons  rightfully 
entitled  to  the  said  office  of  board  of  commissioners  of  revenue 
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of  Mobile  county  ;  that  they  are  entitled  to  the  same  by  virtue 
of  being  regularly  elected  thereto,  at  a  regular  and  lawful  elec- 
tion for  that  purpose,  held  in  the  county  of  Mobile,  in  pursu- 
ance of  law,  on  the  first  Tuesday  after  the  first  Monday  in 
November,  A.  D.  1871,  the  result  of  which  was  duly  certified 
to  the  secretary  of  state,  and  upon  which  the  said  Nelson  W. 
Perry,  Jesse  Carter,  Willis  G.  Clark,  Henry  B.  Willey,  and 
Thomas  Manser,  duly  received  the  commission  of  the  governor, 
under  the  great  seal  of  the  State  of  Alabama,  authorizing  them 
respectively  to  hold  office  as  members  of  the  said  board  of  com- 
missioners of  revenue  of  Mobile  county,  and  for  which  they 
duly  qualified.  Wherefore  the  plaintiffs  pray  that  judgment 
may  be  rendered  against  the  said  defendants,  and  declaring 
that  said  Nelson  W.  Perry,  Jesse  Carter,  W.  G.  Clark,  Henry 
B.  Willey,  and  Thomas  Manser  are  respectively  entitled  to  the 
possession  of  said  office,  and  charging  the  said  defendants  with 
the  costs  of  this  proceeding." 

The  defendants  appeared,  and  filed  a  demurrer  to  this  com- 
plaint, specifying  the  following  as  causes  of  demurrer :  "  1 . 
That  the  said  plaintiffs  have  not  shown  any  grounds  or  reasons 
why  they  should  call  upon  these  defendants  to  answer  their 
complaint ;  and  by  the  laws  of  Alabama,  they  have  shown  in 
their  petition  that  neither  they  nor  either  of  them  have  no  right 
or  authority  to  call  upon  these  defendants  to  answer  anything. 
2.  That  the  said  plaintiffs,  by  the  laws  of  the  State  of  Ala- 
bama, has  no  right  or  standing  in  this  court ;  that  they  have 
never  been  elected  to  the  office  which  they  claim  ;  that  the 
said  proceeding  is  without  authority  of  law,  and  signed  by  per- 
sons claiming  to  be  '  plaintiffs'  attorneys,'  who  are  neither  the 
attorney  general  of  the  State  of  Alabama,  nor  solicitor  of  Mo- 
bile county,  and  who  have  no  authority  to  appear  on  behalf 
of  the  complainants  in  this  case ;  wherefore,  these  defendants 
pray  that  this  petition  and  summons  be  dismissed  at  the  costs  of 
the  alleged  plaintiffs.  3.  That  by  the  laws  of  the  State  of  Ala- 
bama, if  the  plaintiffs  ever  had  any  right  or  claim  to  any  office, 
or  to  the  office  claimed  by  each  and  every  of  them,  the  right 
and  validity  of  such  election  was  and  is  the  subject  of  contest, 
and  may  have  been  contested,  if  there  were  any  rights  thereon  ; 
wherefore,  &c.  4.  There  are  no  sufficient  allegations  in  the 
complaint  to  show  that  the  defendants  are  usurpers,  or  are  ille- 
gally holding  said  office." 

The  court  sustained  the  demurrer,  and,  the  plaintiffs  declin- 
ing to  amend,  rendered  judgment  dismissing  the  petition  or 
complaint,  at  the  cost  of  the  plaintiffs  ;  and  the  judgment  on 
the  demurrer  is  now  assigned  as  error. 

Hamiltcxns,  W.  G.  Jones,  and  J.  L.  Smith,  for  the  appel- 
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lants.  —  1.  This  proceeding  is  a  civil,  not  a  criminal  suit.  It  is 
not  to  be  found  in  the  Penal  Code,  but  among  the  special  pro- 
ceedings in  civil  cases.  It  has  no  analogy  to  a  criminal  prose- 
cution :  there  is  no  arrest,  no  indictment,  no  fine,  or  other  pun- 
ishment. 

2.  Considered  as  a  civil  suit,  the  complaint  was  properly- 
signed  by  the  plaintiffs'  attorneys. 

3.  The  averments  of  the  complaint,  as  to  the  plaintiffs'  title 
to  the  office,  and  the  defendants'  usurpation  of  it,  are  suffi- 
ciently definite  and  certain.  The  State,  ex  rel  Locke  v.  Lee, 
at  the  January  term,  1873. 

4.  The  other  grounds  of  demurrer  are  too  vague  and  indefi- 
nite to  merit  consideration.  They  are  nothing  more  than  a 
general  demurrer,  which  cannot  be  sustained  in  civil  cases. 
Rev.  Code,  §  2656  ;  35  Ala.  722. 

5.  If  the  plaintiffs'  (or  relators')  claim  of  title  to  the  office 
was  not  sufficiently  averred,  or  was  invalid  on  its  face,  this 
would  not  affect  the  judgment  of  ouster  against  the  defendants, 
if  they  had  no  right  to  the  office  which  they  were  holding,  — 
in  other  words,  if  they  had  usurped  it.  This  is  the  material 
question  in  the  case,  though  it  is  not  presented  by  the  demurrer. 
The  defendants  held  the  office  of  commissioners  under  an  irreg- 
ular election  held  in  February,  1868,  and  a  special  act,  passed 
on  the  28th  November,  1868,  ratifying  that  election,  and  ex- 
tending their  term  of  office.  The  plaintiffs  contend,  that  this 
act  is  unconstitutional,  and  void  on  its  face,  because  its  title 
embraces  two  distinct  subjects.  It  ratifies  the  special  elections 
named  in  it,  and  it  provides  for  filling  vacancies  in  the  offices 
specified.  These  are  two  distinct  subjects,  either  of  which 
might  lawfully  have  been  acted  on  by  the  legislature  ;  but  they 
could  not  be  united  in  one  statute,  and  the  attempt  to  unite 
them  renders  the  whole  law  void.  Even  if  these  two  subjects 
might  lawfully  be  united  in  one  statute,  the  additional  pro- 
vision, extending  the  term  of  office  of  the  commissioners  so 
elected,  cannot  possibly  be  referred  to  either  branch  of  the 
specific  title  of  that  statute,  and  must  be  held  void  for  that 
reason.  Cooley  on  Constitutional  Limitations,  144, 145, 149  ; 
Ex  parte  Pollard,  40  Ala.  77  ;  Weaver  v.  Laspley,  43  Ala.  224 ; 
45  Ala.  735  ;  11  Indiana,  199. 

Boyles  &  Overall,  with  C.  W.  Rapier  and  Alex.  Mc- 
KlNSTRY,  contra.  —  1.  An  information  in  the  nature  of  a  quo 
ivarranto  is  a  criminal  proceeding,  and  must  be  prosecuted  in 
the  name  of  the  attorney  general,  or  other  proper  officer  repre- 
senting the  State.  11  Illinois,  552  ;  13  lb.  66  ;  15  lb.  417  ;  2 
Texas,  158  ;  6  B.  Monroe,  398  ;  5  Wheaton,  292  ;  3  Wallace, 
238  ;  21  Illinois,  65  ;  1  Clarke,  Iowa,  70  ;  32  Indiana,  213  ;  14 
Wisconsin,  121 ;  2  John.  Ch.  371. 
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2.  The  averments  of  the  relation,  or  complaint,  are  substan- 
tially defective.  It  fails  to  show  any  right  or  title  in  the  plain- 
tiffs, or  any  facts  constituting  a  usurpation  by  the  defendants. 
27  Indiana,  263  ;  14  Wisconsin,  121 ;  2  Hill,  93  ;  46  Missouri, 
528  ;  7  California,  432  ;  28  Vermont,  594. 

3.  On  the  merits,  the  case  is  with  the  defendants.  The 
court  must  take  judicial  notice  of  the  act  ratifying  their  elec- 
tion, and  must  know  that  their  term  of  office,  as  fixed  by  that 
act,  had  not  expired  when  this  proceeding  was  instituted  against 
them. 

B.  F.  SAFFOLD,  J.  —  The  proceeding  under  our  statute, 
commonly  called  quo  warranto,  when  it  seeks  not  only  the  ex- 
clusion of  the  defendant  from  the  office  in  controversy,  but 
the  installation  of  the  plaintiff,  is  essentially  and  practically  a 
civil  suit,  wherein  the  complaint  should  set  out  the  facts  upon 
which  the  plaintiff  relies  to  sustain  his  title  to  the  office,  and, 
as  far  as  practicable,  specify  the  objections  intended  to  be  made 
to  the  title  of  the  defendant.  The  observance  of  this  rule 
would  save  defendants  much  vexation  and  expense,  by  apprising 
them  at  once  of  what  they  had  to  defend.  But  the  rule  is  not 
imperative,  as  the  court  is  authorized  to  enlarge  the  issues.  1 
Tidd's  Prac.  657.  In  Lee  v.  Locke,  at  January  term,  1873, 
the  objection  to  the  defendant's  right  was  considered  sufficiently 
alleged  in  the  words,  "  for  the  space  of  one  week  or  more,  last 
past,  had  used,  and  still  did  use,  the  liberties  and  franchises  of 
solicitor,"  &c,  "  in  violation  of  the  existing  laws  of  said  State.'''' 
The  court  said,  "  One  who  uses  the  liberties,  privileges,  and 
franchises  of  a  public  office,  without  right,  and  in  violation  of 
the  laws  of  the  State,  is  a  usurper."  The  same  authority  is 
decisive  against  all  the  grounds  of  demurrer. 

If  we  were  to  dismiss  this  case  with  a  reversal  upon  the  de- 
murrer alone,  the  litigation  between  the  parties  would  be  little 
more  than  commenced.  The  transcript  puts  it  within  our 
power  to  make  a  decision  which  will  be  conclusive  of  the  cause, 
and  a  proper  consideration  for  the  public  and  the  parties  impels 
us  to  do  so.  The  complaint  discloses  that  the  plaintiffs'  claims 
to  the  offices  are  founded  exclusively  upon  their  election  thereto 
on  the  first  Tuesday  after  the  first  Monday  in  November, 
1871,  the  day  of  the  general  election  of  county  commissioners 
throughout  the  State  under  the  election  law  of  October  8th, 
1868.  A  judgment  excluding  the  defendants  is  independent 
of  the  right  of  the  plaintiffs.  The  suit  may  be  maintained  by 
one  who  is  not  a  claimant  of  the  office.  Rev.  Code,  §  3083. 
Or  the  plaintiff,  so  claiming,  may  fail  to  establish  his  right. 
Rev.  Code,  §  3090.  If  the  allegation  of  the  plaintiffs'  title  is 
such  as  itself  shows  the  title  to  be  invalid,  the  objection  may 
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be  taken  by  demurrer,  and,  when  sustained,  defeats  so  much  of 
his  suit.  We  know  judicially  that  an  act  "  to  ratify  and  con- 
firm the  election  held  on  the  4th,  5th,  6th,  7th,  and  8th  days 
of  February,  1868,  for  commissioners  of  revenue  of  Mobile, 
Chambers,  and  Baldwin  counties,  and  providing  for  filling  va- 
cancies in  the  said  boards,"  approved  November  28,  1868,  pro- 
longed the  term  of  the  commissioners  of  the  counties  mentioned 
' '  until  the  period  of  four  years,  commencing  on  the  day  of  the 
next  general  election  in  the  State  of  Alabama,  shall  have 
elapsed,  and  until  their  successors  shall  have  been  qualified." 
The  act  of  October  8,  1868,  "  to  regulate  elections  in  this 
State,"  in  its  eighth  section,  fixed  the  next  general  election  of 
commissioners  of  revenue  on  the  first  Tuesday  after  the  first 
Monday  in  November,  1871.  It  is,  therefore,  apparent  from 
the  complaint,  that  the  term  of  the  commissioners  of  Mobile 
county,  as  prescribed  in  the  first  act,  had  not  expired  at  the 
time  when  the  plaintiffs  aver  that  they  were  elected. 

If  it  be  objected  to  this  conclusion,  that  vacancies  might 
have  intervened,  as  to  which  other  regulations  were  pre- 
scribed, the  answer  is,  the  act  of  November  28,  1868,  was  not 
intended  to  continue  certain  individuals  in  office,  but  to  extend 
the  term  of  the  office,  and  thereby  to  dispense  with  any  elec- 
tion during  such  term.  An  appointment  to  a  vacancy  clothed 
the  appointee  with  all  the  privileges  of  his  predecessor,  and 
placed  him  in  the  same  status  precisely.  The  appointment  was 
for  the  unexpired  term.  This  is  the  policy  and  the  express 
provision  of  all  our  statutes  on  the  subject.  It  is  shown  in 
the  act  "  to  authorize  the  governor  to  fill  vacancies  in  certain 
county  offices,"  approved  November  25,  1868,  which,  in  the 
second  section,  provides  "  that  the  person  so  appointed  shall  be 
duly  commissioned,  and  shall  hold  office  until  the  day  of  the 
next  general  election  thereafter."  The  special  act  of  Novem- 
ber 28th,  1868,  withdraws  its  subject-matter  from  the  opera- 
tion of  the  general  law  in  respect  to  the  next  general  election 
of  commissioners,  by  reason  of  its  subsequent  enactment,  as 
well  as  its  conflict. 

The  act  of  November  28,  1868,  is  not  subject  to  the  objec- 
tion that  it  contains  within  its  body  a  subject  not  mentioned  in 
the  title,  and  foreign  to  it.  Section  2  of  Article  4  of  the  State 
constitution  must  not  be  so  construed  as  to  defeat  the  valua- 
ble purpose  for  which  it  was  intended.  It  is  one  thing  to  pre- 
vent gross  imposition  on  the  public  in  the  passage  of  laws,  and 
another  to  include  under  one  caption  or  title  matters  germane 
to  the  principal  subject.  The  adoption  of  the  act  is  evidence 
of  the  belief  on  the  part  of  the  legislature  that  the  election  of 
commissioners  in  the  counties  specified  needed  confirmation. 
The  manner  in  which  this  should  be  done,  was  clearly  within 
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the  legislative  authority.  The  term  for  which  the  confirmation 
should  be  made  was  entirely  relevant,  and  even  necessary,  in 
view  of  the  designed  change  from  the  general  law  governing 
other  counties.    . 

The  conclusion  is,  the  plaintiffs'  title  to  the  offices  claimed 
appears  to  be  invalid  from  their  statement  of  it,  which  is,  there- 
fore, subject  to  demurrer.  From  the  facts  contained  in  the 
transcript,  the  defendants'  title  is  complete,  and  the  term  has 
not  expired. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Perryman  v.  Allen. 

Action  for  Contribution,  to  recover  Money  paid  under  Contract  between 
Creditors  of  Insolvent  Debtor. 

Validity  of  contract  for  forbearance  of  proceedings  in  bankruptcy.  —  A  creditor 
who  has  received  from  his  debtor  a  payment  or  preference  which  is  offensive  to  the 
provisions  of  the  bankrupt  law,  and  on  which  other  creditors  might  institute  pro- 
ceedings under  that  law  against  the  debtor,  may  lawfully  contract  with  them 
for  the  forbearance  of  such  proceedings  ;  such  a  contract  is  not  contrary  to  public 
policy,  nor  violative  of  any  provision  of  law. 

Appeal  from  the  Circuit  Court  of  Mobile. 

Tried  before  the  Hon.  John  Elliott. 

This  action  was  brought  by  James  Allen,  against  Erastus  S. 
Perryman,  and  was  commenced  on  the  5th  December,  1870. 
Its  object, was  to  recover  from  the  defendant  his  aliquot  pro- 
portion (alleged  to  be  $352)  of  a  judgment  which  Garnhart, 
Whitaker  &  Sons,  and  others,  had  recovered  against  said 
Allen,  Perryman,  and  others,  and  which  the  plaintiff  had  paid 
in  full  under  execution.  This  judgment  was  rendered  under 
the  following  circumstances :  Timberlake  &  Allen  (a  firm  of 
which  the  plaintiff  was  a  member),  Perryman,  Roberts  &  Co. 
(a  firm  of  which  the  defendant  was  a  member),  and  several 
other  mercantile  partnerships  in  Mobile,  who  were  creditors  of 
Parker,  Lake  &  Co.,  becoming  uneasy  about  the  condition  of 
their  said  debtors,  in  November,  1867,  made  settlements  or 
compromises  of  their  respective  claims ;  and  anticipating  that 
other  creditors  might  set  aside  these  settlements,  by  instituting 
proceedings  in  bankruptcy  against  said  Parker,  Lake  &  Co., 
they  entered  into  the  following  written  agreement  among 
themselves :  — 

"  Mobile,  March  14th,  1868.  We,  the  undersigned,  do  hereby 
authorize  and  appoint  W.  T.  Marshall,  Leroy  Brewer,  and 
Erastus  S.  Perryman,  to  act  as  our  agents,  as  they  may  act 
for  themselves,  in  relation  to  the  matter  of  settlement  made 
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by  Messrs.  Parker,  Lake  &  Co.  with  us,  in  November  last,  for 
amounts  then  due  us;  we  agreeing  to  pay  them,  in  proportion 
to  the  amounts  settled  by  us,  our  part  of  what  amount  they 
may  deem  necessary  or  expedient  to  pay  out  to  other  parties 
holding  claims  against  Parker,  Lake  &  Co.,  to  prevent  their 
filing  petitions  to  place  them  in  bankruptcy,  which  act  would 
subject  us  to  heavy  loss ;  a  full  exhibit  of  their  action  in  the 
premises  to  be  made  to  each  of  us  on  the  first  day  of  June 
next." 

Acting  under  this  authority,  the  said  trustees,  Marshall, 
Brewer,  and  Perryman,  agreed  to  pay  two  thousand  dollars  to 
Garnhart,  Whitaker  &  Sons,  and  other  creditors  of  said 
Parker,  Lake  &  Co.,  in  consideration  of  their  forbearance  to  in- 
stitute proceedings  in  bankruptcy  against  their  said  debtors ; 
and  a  part  of  this  sum  seems  to  have  been  paid.  Afterwards, 
Garnhart,  Whitaker  &  Sons,  and  the  other  creditors  to  whom 
the  promise  was  made,  brought  a  joint  action  against  all  the 
parties  who  had  signed  the  agreement  above  set  out,  to  recover 
the  balance  remaining  unpaid  ;  and  they  recovered  a  judgment 
by  default  against  all  the  defendants,  for  $722.34.  This  judg- 
ment was  paid  by  the  plaintiff  in  this  action,  who  then  sued 
the  defendant  for  his  proportionate  share  of  the  amount.  The 
court  below,  in  its  rulings  on  the  pleadings  and  evidence,  and 
in  its  instructions  to  the  jury,  held  that  the  agreement  was 
contrary  to  the  provisions  of  the  bankrupt  law,  and  against 
public  policy,  and  that  the  plaintiff  could  not  recover  in  this 
action ;  and  these  several  rulings,  to  which  the  plaintiff  ex- 
cepted, are  now  assigned  as  error. 

J.  L.  Smith,  for  appellant.  —  1.  The  contract  of  14th  March, 
1868,  was  not  violative  of  any  state  law.  A  debtor,  in  failing 
circumstances,  may  lawfully  pay  one  creditor  in  preference  to 
another,  even  though  the  known  effect  of  the  transaction  may 
be  to  hinder  or  defeat  the  other  creditors.  Young  v.  Dumas, 
39  Ala.  60  ;  Crawford  v.  Kirksey,  at  the  June  term,  1872, 
and  authorities  there  cited. 

2.  The  said  contract  is  not  void  under  the  provisions  of  the 
bankrupt  laws.  Those  laws  do  not  require  a  creditor  to  put 
his  failing  or  insolvent  debtor  into  bankruptcy.  They  confer 
a  privilege,  as  to  the  institution  of  proceedings  in  bankruptcy, 
but  do  not  impose  an  obligation.  A  creditor  may,  in  many 
cases,  prefer  to  rely  on  the  integrity  and  business  capacity  of 
his  debtor,  rather  than  break  up  and  destroy  his  business  for 
the  small  dividend  that  might  be  realized  from  proceedings  in 
the  bankrupt  court ;  and  any  arrangement  that  they  may 
make  with  that  view,  if  not  obnoxious  to  the  laws  of  the  State, 
is  valid,  and  can  only  be  set  aside  in   the  bankrupt  court. 
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Even  the  debtor  himself  may  remain  passive,  and  is  not  re- 
quired to  institute  proceedings  in  bankruptcy.  Wilson  v.  City 
Bank  of  St.  Paul,  reported  in  Chicago  Legal  News,  January 
31,  1874.  The  contract,  then,  was  voidable  only,  and  the  ques- 
tion of  its  validity  could  only  be  raised  in  the  bankruptcy 
court,  or  in  proceedings  instituted  by  the  assignee  in  bank- 
ruptcy. Seaman  v.  Stoughton,  3  Barb.  Ch.  844  ;  Dodge  v. 
Sheldon,  6  Hill,  9.  The  assignee  is  vested  with  all  the  rights 
of  the  bankrupt,  and  is  the  trustee  of  all  his  effects,  for  the 
benefit  of  all  his  creditors.  When  he  is  barred,  the  proving 
creditors  are  barred.  They  could  not  sue  in  their  own  names, 
but  only  through  the  assignee.  The  decree  in  bankruptcy  is 
in  the  nature  of  a  statutory  judgment,  and  execution  for  the 
benefit  of  such  creditors  as  may  choose  to  avail  themselves  of 
it,  by  proving  their  claims,  and  coming  in  through  the  assignee. 

Carr  v.  Hilton,  1  Curtis  C.  C.  230 ;  Buckner  v.  Caleott,  28 
Miss.  591 ;  3  McL.  571 ,  Bump  on  Bankruptcy,  330  ;  Hoyt  v. 
Fuel,  4  Bank.  Reg.  34  ;  2  Howard,  209 ;  20  Howard,  119. 

3.  The  plaintiffs'  right  to  recover  grows  out  of  a  joint  judg- 
ment, which  was  rendered  on  a  joint  contract.  The  judgment 
was  by  default,  and  it  is  conclusive  as  to  the  question  of  the 
validity  of  the  contract.  The  defendant  is  estopped  by  it, 
and  cannot  now  introduce  evidence  to  impeach  it  collaterally. 
Hopkins  v.  Shelton,  37  Ala.  312  ;  Bobes  Heirs  v.  Stickney,  36 
Ala.  494 ;  Mervine  v.  Parker,  18  Ala.  241 ;  42  Ala.  632 ;  2 
Porter,  262.  The  contract  between  the  parties  having  been 
executed,  the  courts  will  not  now  unravel  the  transaction,  to 
discover  whether  there  was  any  illegality  in  its  origin.  98 
Mass.  167 ;    16  Wallace,  499 ;    2  Wallace,  78 ;  3  T.  R.  418 ; 

Oiven  v.  Davis,  1  Bailey,  315  ;  Armstrong  v.  Toler,  11  Wheat- 
on,  274 ;  1  Bos.  &  P.  3 ;  17  Howard,  232 ;  7  Vesey,  473. 

L.  Gibbons,  contra.  —  1.  The  agreement  between  the  par- 
ties, which  is  the  foundation  of  the  action,  is  void  on  grounds 
of  public  policy.  "  Agreements  in  contravention  of  the  policy 
of  the  insolvent  or  bankrupt  acts,  and  prejudicial  to  the  cred- 
itors at  large,  are  not  valid ;  as  for  instance,  contracts  whereby 
it  is  attempted  to  secure  to  a  particular  creditor  a  superior 
claim,  and  a  preference  to  the  future  property  of  the  insolvent, 
or  a  greater  share  of  the  dividends  of  a  bankrupt's  estate,  in 
fraud  of  other  creditors  ;  or  contracts  in  consideration  of  with- 
drawing an  opposition  to  the  discharge  of  an  insolvent,  or  an 
agreement  to  omit  the  debt  of  a  creditor  from  the  insolvent's 
schedule."  Chitty  on  Contracts,  7th  Amer.  ed.  669.  To  the 
same  effect  are  the  following  authorities :  1  Parsons  on  Con- 
tracts, 265,  note  a,  392,  note  d;  2  lb.  252;  4  M.  &  W.  361 ; 
1  Starkie,  329;  Bryant  v.  Christie,  2  E.  C.  L.  412;  Story  on 
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Contracts,  vol.  1,  pp.  545-6,  674-5,  706;  4  E.  D.  Smith, 
N.  Y.  466 ;  11  Cush.  (Mass.)  70 ;  14  Perm.  St.  R.  (2  Harr.) 
18  ;  15  La.  Ann.  R.  519 ;  11  Iowa,  133  ;  1  Foster,  N.  H.  128 ; 
21  Vermont,  184,  199,  456. 

2.  There  is  a  recognized  distinction  between  executed  and 
executory  contracts  ;  but  it  cannot  help  the  plaintiff  in  this 
case.  The  action  is  in  affirmance  of  the  illegal  contract,  and 
therefore  cannot  be  maintained.  White  v.  Franklin  Bank,  22 
Pick.  181-84  ;  2  Parsons  on  Contracts,  252. 

BRICKELL,  J.  —  We  will  assume,  that  it  can  be  fairly 
collected  from  the  agreement  described  in  the  pleadings,  that 
the  contracting  parties  had  received  from  their  debtors,  Parker, 
Lake  &  Co.,  payments  or  preferences,  which  they  could  not  re- 
tain against  an  assignee  in  bankruptcy,  and  the  making  or 
giving  of  which  subjected  the  debtors  to  involuntary  bank- 
ruptcy, at  the  suit  of  a  creditor  not  participating  in  them. 
We  will  further  assume,  that  the  object  of  the  agreement  was 
to  prevent  the  institution  of  proceedings  in  bankruptcy,  so  that 
such  payments  or  preferences  could  be  preserved  and  retained. 
Proceeding  on  this  assumption,  the  conclusion  we  have  reached 
is,  that  the  agreement  is  valid,  not  offending  public  policy,  or 
violative  of  law.  To  render  the  agreement  invalid,  we  must 
be  prepared  to  pronounce,  that  the  payments  or  preferences, 
which  the  contracting  parties  had  received,  were  made  or 
given  and  accepted  in  violation  of  law.  This  we  cannot  de- 
clare, for,  in  the  absence  of  the  provisions  of  a  bankrupt  law, 
the  right  of  a  debtor  to  prefer  one  creditor  to  another,  either 
by  payments,  or  assignment,  sale,  or  conveyance  of  property, 
is  as  absolute  and  unqualified  as  his  power,  of  disposing  of  his 
estate.  The  only  qualification  of  this  right  is,  that  the  appro- 
priation must  be  absolute  to  the  payment  of  the  preferred 
debts,  reserving  no  benefit  to  the  debtor.  That  the  debtor  is 
in  failing  circumstances,  or  actually  insolvent,  and  that  the 
favored  creditor  has  full  knowledge  of  his  condition,  and  ob- 
tains a  preference  which  deprives  all  other  creditors  of  the 
means  of  payment,  does  not  affect  or  qualify  the  right.  A 
reference  to  the  numerous  decisions  of  this  court  affirming  this 
principle,  commencing  at  an  early  day,  is  unnecessary,  for  they 
are  familiar  to  the  profession,  and  are  recognized  as  just  ex- 
positions of  the  law.  A  debtor  may  be  actually  insolvent,  and 
suffer  his  property  to  be  seized  under  legal  process ;  or  he  may 
confess  a  judgment  in  favor  of  a  particular  creditor,  that  his 
property  may  be  so  seized,  without  offending  any  other  than 
the  bankrupt  law ;  and  the  seizure,  or  the  judgment,  will  pre- 
vail against  all  the  world,  except  an  assignee  in  bankruptcy. 
No  creditor  can  avoid  the  seizure,  or  impeach  the  judgment. 
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He  may  make  payments,  gifts,  grants,  sales,  conveyances,  or 
transfers  of  money,  or  other  property,  estate,  rights,  or  cred- 
its, with  intent  to  give  a  preference  to  one  or  more  of  his 
creditors ;  and  the  pi*eference  will  be  preserved,  except  as 
against  an  assignee  in  bankruptcy.  This  is  all  offensive  to  the 
bankrupt  law,  and  the  purpose  may  be  to  defeat  the  operation 
of  that  law.  Until  the  jurisdiction  of  a  court  of  bankruptcy 
attaches,  and  a  right  is  founded  on  its  proceedings,  the  validity 
of  all  such  preferences  is  measured  by  another  law  than  the 
bankrupt  law  ;  and  if  they  do  not  fall  within  the  prohibitions 
of  the  statute  of  frauds,  they  must  be  sustained.  It  cannot  be 
asserted,  that  if  a  creditor  contests  the  validity  of  such  prefer- 
ences, and  seeks  to  condemn  the  subject  thereof  to  the  pay- 
ment of  his  debt,  he  could  invoke  the  aid  of  the  provisions  of 
the  bankrupt  law,  declaring  such  preferences  void.  These 
provisions  of  the  bankrupt  law  are  designed  to  secure  the  main 
purpose  of  that  law,  an  equality  of  distribution  among  cred- 
itors, and  to  prevent  any  "  race  of  diligence,"  whereby  one 
could  acquire  priority  over  another.  If,  in  a  contest  between 
creditors,  involving  the  validity  of  such  preferences,  the  one 
could  invoke  the  aid  of  these  provisions,  he  would  destroy  one 
preference,  and  substitute  another  in  its  stead ;  thus  defeating 
at  last  an  equality  of  distribution,  —  the  purpose  the  law  de- 
signed to  effect.  Hence,  the  authorities  seem  to  be  uniform, 
that  payments,  sales,  transfers,  or  conveyances  of  any  character, 
declared  void  by  the  bankrupt  law,  and  a  fraud  upon  it,  are 
void  only  as  against  persons  claiming  under  proceedings  in 
bankruptcy,  or  in  the  course  of  administration  of  a  bankrupt's 
estate,  in  a  court  of  bankruptcy.  Hilliard  on  Bankruptcy,  350, 
§  27 ;  Atkins  v.  Spear,  8  Mete.  490  ;  Penniman  v.  Cole,  lb. 
496 ;  Dodge  v.  Sheldon,  6  Hill,  9 ;  Burt  v.  Perkins,  9  Gray, 
317 ;  Beck  v.  Parker,  65  Penn.  262 ;  Hawkins''  Appeal,  8 
Amer.  Law  Reg.  205. 

When  this  agreement  was  made,  no  proceedings  in  bank- 
ruptcy were  pending.  The  jurisdiction  of  a  court  of  bank- 
ruptcy had  not  attached.  Neither  the  debtor,  nor  his  estate, 
nor  his  creditors  were  then  under  the  operation  of  the  bank- 
rupt law.  The  payments  or  preferences  which  the  contracting 
parties  had  received,  and  which  they  were  solicitous  to  pre- 
serve, were  legal,  and  their  right  to  them  was  •  indisputable. 
We  can  see  no  good  reason  for  declaring  that  it  was  offensive 
to  public  policy,  or  violative  of  law,  for  them  to  contract  to 
preserve  the  legality  of,  and  the  right  to  such  payments  or 
preferences.  A  contract  contravening  the  policy  or  provisions 
of  the  bankrupt  law  is  doubtless  void ;  so  is  any  contract  to 
defeat  its  operation,  or  prejudicial  to  creditors  at  large,  or 
securing  one  creditor  a  preference  over  another,  not  allowed  by 

vol.  n.  37* 
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law.     Addison  on  Con.  97.     But  the  law  must  be  of  force 
when  the  contract  is  made,  or  it  cannot  be  affirmed  that  its 
policy   or   provisions   are   contravened.     The   examples   illus- 
trating the  rule,  found  in  the  books,  show  that  the  rule  itself 
is  applied  only  to  contracts  made  when  the  policy  and  provi- 
sions of  the  bankrupt  law  are  prevailing.     Thus,  a  contract  to 
induce  a  creditor  to  withdraw  opposition  to  an  insolvent's  dis- 
charge, or  to  sign  a  bankrupt's  certificate,  or  not  to  oppose  the 
granting  of  such  certificate,  or  to  abandon  the  prosecution  of  a 
fiat  in  bankruptcy,  &c,  are  all  void,  and  are  all  contracts  of 
necessity  made  when  the  bankrupt  law  is  in  operation,  and  the 
jurisdiction  of  a  court  of  bankruptcy  has  attached,  to  which  the 
debtor  and  his  estate  and  his  creditors  are  subject.     Here,  the 
contract  is  by  creditors  who  have  received  payments  or  prefer- 
ences, valid  under  the  general  law,  and  which  can  be  avoided 
only  by  subjecting  them  to  the  operation  of  the  bankrupt  law, 
to  contribute  such  a  sum  as  will  satisfy  creditors  who  could 
institute  proceedings  in  bankruptcy,  because  of  such  payments 
or  preferences  to  forbear  such  proceedings.     The  institution  of 
such  proceedings   rested    exclusively  in   the  volition   of   such 
creditors.     They  were  under  no  obligation  to  institute  them. 
No  duty  to  the  public  compelled  their  institution,  or  their  con- 
tinued prosecution.     They  were  only  a  remedy  given  by  the 
bankrupt  law,  for  the  collection  of  their  debts,  or  the  appro- 
priation to  their  satisfaction  of  a  just  proportion  of  the  assets 
of  the    debtor.     They  could  release,  compound,  or  on  any  con- 
sideration they  deemed  adequate  extinguish  the  debts,   and 
could,  of  consequence,  contract  to  waive  any  remedy  given  by 
law  for  their  collection,  which  is  a  mere  incident  to  the  debts. 
The  interests  of  creditors  may  often  be  promoted  by  such  con- 
tracts, rather  than  by  a  resort  to  proceedings  in  bankruptcy. 
In  their  practical  operation,  such  proceedings  may  have  proven 
dilatory  and  expensive,  "  tearing  to  pieces  the  estate  of  the 
bankrupt,"  and  the  "  lion's  share  "  of  the  fragments  may  be 
diverted  from  creditors,   to  pay  the  fees  of  officers  of  court 
charged  with  the  administration  of  the  law.     It  seems  to  us  it 
would  be  a  harsh  rule,  that  would  compel  a  creditor  to  resort 
to  such   proceedings,   and    prohibit   him   from  contracting   to 
forbear  them,  as   he  can  contract  to  waive   any  other  right 
or  remedy  that  the  law  gives  him.     In  our  judgment,  the  law 
authorizes  creditors  who  have  received  payments  or  prefer- 
ences, offensive  to  the  bankrupt  law,  to  preserve  their  validity, 
by  paying,  or  contracting  to  pay  other  creditors,  who  could 
found  on  them  proceedings  in  bankruptcy,  a  consideration  to 
forbear  such  proceedings. 

The  rulings  of  the  court  below  were  adverse  to  this  con- 
clusion, and  its  judgment  is  therefore  reversed,  and  the  cause 
remanded. 
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Walker  v.  Wigginton's  Administrator. 

Bill  in   Equity    to  establish  Equitable   Set-off  against  Judgment  at 

Law. 

1.  Liability  of  indorser  of  non-negotiable  note ;  waiver  of  suit  to  first  term  against 
maker.  —  An  indorsement  of  a  non-negotiable  note,  in  these  words :  "  For  value  re- 
ceived, I  indorse  the  within  note  to  B.  W.,  and  waive  suit  to  be  brought  to  the  next 
term  of  the  circuit  court,  when  suit  should  be  brought,"  is  an  absolute  and  uncon- 
ditional waiver  of  the  time  of  bringing  suit  against  the  maker,  and  does  not  im- 
pose on  the  indorsee  the  duty  of  bringing  suit  to  the  second  ensuing  term  (Rev. 
Code,  §§  1851,  1853);  but  he  must,  nevertheless,  bring  suit  against  the  maker, 
before  the  statute  of  limitations  has  effected  a  bar,  and  prosecute  it  to  insolvency. 

2.  Same;  what  excuses  prosecution  of  suit  to  insolvency. — If  the  maker  of  the  as- 
signed note  is  dead  at  the  time  of  the  assignment,  and  his  estate  is  declared  insol- 
vent after  the  institution  of  a  suit  against  his  personal  representative,  this  excuses 
the  assignee  (Rev.  Code,  §  1854,  cl.  6)  from  prosecuting  the  suit  to  a  return  of 
"  No  property  found  "  on  an  execution. 

3.  Presentation  of  claim  against  decedent's  estate,  and  against  insolvent  estate.  — 
Where  a  non-negotiable  note,  which  has  been  assigned  by  indorsement,  is  filed  in 
the  office  of  the  probate  judge,  as  a  claim  against  the  estate  of  the  deceased  indorser 
(Rev.  Code,  §  2241 ),  accompanied  with  an  affidavit,  "  that  the  above  attached  note, 
and  the  indorsement  thereof,  is  correct,"  this  is  a  sufficient  presentation  to  prevent 
the  bar  of  the  statute  of  non-claim  ;  and  if  the  estate  is  afterwards  declared  insol- 
vent, and  the  claim  is  subsequently  filed  against  it  in  the  same  form,  and  with  the 
same  affidavit  only  attached,  the  filing  is  sufficient  (Rev.  Code,  §  2196),  and  the 
defects  of  the  affidavit  may  be  supplied  at  any  time  before  the  final  decree. 

4.  Equitable  set-off  against  judgment  in  favor  of  insolvent  estate.  —  After  the  estate 
of  a  deceased  judgment  creditor  has  been  declared  insolvent,  the  judgment  debtor 
cannot  come  into  equity  to  establish  a  set-off  against  the  judgment,  since  he  has  an 
adequate  remedy  in  the  probate  court. 

Appeal  from  the  Chancery  Court  of  Montgomery. 

Heard  before  the  Hon.  Adam  C.  Felder. 

The  bill  in  this  case  was  filed  on  the  16th  March,  1869,  by 
B.  W.  Walker,  against  the  administrator  de  bonis  non  of  the 
insolvent  estate  of  Henry  B.  Wigginton,  deceased ;  and  Ben- 
jamin Harrison  was  also  joined  as  a  defendant,  but  was  only  a 
nominal  party.  The  object  of  the  bill  was  to  enjoin  a  judg- 
ment at  law,  for  about  $1,725,  besides  costs,  which  a  former 
administrator  of  said  Wigginton's  estate  had  recovered  against 
the  complainant  and  said  Benjamin  Harrison,  in  November, 
1867,  and  to  set  off  against  it  a  claim  which  the  complainant 
held  against  said  estate,  founded  on  Wigginton's  indorsement 
to  him  of  a  promissory  note  for  about  $6,400,  executed  by  one 
B.  F.  Tarver,  deceased.  The  judgment  against  which  the 
complainant  sought  relief,  and  which  was  rendered  by  default, 
was  founded  on  two  promissory  notes,  one  for  $257,  and  the 
other  for  $1,250  ;  both  dated  the  22d  December,  1865  ;  the 
former  being  due  one  day  after  date,  and  the  other  twelve 
months  after  date.  These  notes  were  given  by  the  complain- 
ant to  said  Wigginton  in  part  payment  of  the  purchase-money 
of  a  tract  of  land,  and  Benjamin  Harrison  signed  them  as 
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surety  for  the  complainant,  and  co-maker  with  him.  Wiggin- 
ton  died,  intestate,  in  1866,  and  his  estate  was  declared  insol- 
vent on  the  2d  January,  1868. 

Tarver's  note,  which  Wigginton  transferred  by  indorsement 
to  the  complainant,  was  dated  the  1st  January,  1861,  and  pay- 
able on  the  1st  January,  1862,  to  said  H.  B.  Wigginton  as  the 
executor  of  Ben.  Wyche  Walker,  deceased,  who  was  the  father 
of  the  complainant.  The  indorsement  was  dated  the  15th 
September,  1862,  and  was  in  these  words :  "  For  value  re- 
ceived, I  indorse  the  within  note  to  B.  W.  Walker,  and  waive 
suit  to  be  brought  to  the  next  term  of  the  circuit  court,  when 
suit  should  be  brought."  Tarver  died  in  1865,  and  his  will 
was  duly  proved  in  the  probate  court  of  Montgomery.  The 
complainant  commenced  suit  on  the  note,  in  1866,  against  his 
executor ;  and  while  this  suit  was  still  pending  and  undeter- 
mined, some  of  the  creditors  of  Tarver's  estate  filed  a  bill  in 
chancery,  removing  the  administration  of  the  estate  into  the 
chancery  court,  and  enjoining  the  further  prosecution  of  the 
suit  on  the  note.  The  estate  of  said  Tarver  was  decreed  in- 
solvent by  said  chancery  court  on  the  7th  October,  1867  ;  and 
the  creditors  were  required  to  prove  their  claims  before  the 
register  on  or  before  the  1st  January,  1868.  At  the  March 
term,  1868,  in  that  cause,  the  register's  report  ascertained  the 
complainant's  debt,  on  the  note  above  described,  to  be  $2,698  ; 
and  the  report  was  confirmed. 

The  allegations  of  the  bill  in  this  case,  as  to  the  grounds  of 
equitable  relief  against  said  judgment  at  law,  are  in  these 
words :  "  In  the  said  chancery  suit,  and  the  proceedings  there- 
under, all  the  available  assets  of  said  Tarver's  estate  have  been 
brought  in  and  accounted  for,  and  said  estate  is  in  fact  insol- 
vent to  the  extent  above  averred.  There  has  been  no  decree 
of  distribution  rendered  in  said  cause,  and  the  assets  are  still  in 
the  hands  of  the  register,  awaiting  the  action  of  the  court  on 
certain  other  claims  not  yet  adjudicated.  Your  orator  cannot 
state  with  certainty  what  per  cent,  of  his  said  demand  he  will 
be  able  to  realize  from  the  assets  of  said  estate ;  but  he  is  ad- 
vised, believes,  and  charges,  that  he  cannot,  at  the  best,  realize 
thirty  per  cent.,  if  so  much  ;  and  that  until  the  March  term, 
1868,  he  could  not  approximate  the  amount  he  would  realize, 
and  has  not  yet  been  able,  by  any  decree  or  judgment  of  any 
court,  to  fix  and  determine  th,e  liability  of  said  Henry  B.  Wig- 
ginton's  estate  by  reason  of  said  indorsement.  The  liability  of 
said  Wigginton's  estate  to  your  orator,  on  account  of  his  in- 
dorsement of  said  note,  was  not  at  the  November  term,  1867, 
of  said  circuit  court,  and  is  in  fact  not  yet,  in  such  form  that  it 
could  or  can  be  made  available  as  a  set-off  at  law  against  the 
demand  of  said  estate  against  your  orator  and  said  Harrison ; 
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and  your  orator  is  advised,  believes,  and  so  charges,  that  his 
only  means  of  availing  himself  of  his  just  defence  against  said 
judgment,  and  of  recovering  his  just  demand  from  the  estate 
of  said  Wigginton,  is  in  this  honorable  court." 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor  dis- 
missed the  bill ;  and  His  decree  is  now  assigned  as  error. 

Stone  &  Clopton,  for  appellant. 

R.  M.  Williamson,  contra. 

PETERS,  C.  J.  —  This  is  a  bill  to  enforce  the  allowance 
of  a  set-off  against  a  judgment  at  law.  The  appellant,  Walker, 
is  the  complainant  in  the  court  below ;  and  the  administrator 
of  Henry  B.  Wigginton,  deceased,  is  the  principal  defendant. 
The  other  defendant,  Harrison,  is  merely  a  nominal  party ;  no 
decree  can  be  rendered  against  him,  and  none  in  his  favor. 
The  cause  was  submitted  on  the  bill,  answer,  amended  answer, 
exhibits,  agreement  of  counsel,  and  depositions  taken  on  both 
sides.  There  was  no  demurrer,  or  motion  to  dismiss  for  want 
of  equity  ;  but  pleas  for  defendant  Wigginton  were  incorpo- 
rated in  his  answers,  setting  up  a  want  of  sufficient  diligence  to 
sue  the  maker  of  the  note  indorsed  by  Wigginton  to  Walker, 
in  time  so  as  to  bind  Wigginton  on  his  indorsement,  and  the 
statute  of  non-claim. 

The  case  made  by  the  bill  and  answer  is  substantially  this  : 
On  the  22d  day  of  December,  1865,  the  complainant,  Walker, 
executed  to  Henry  B.  Wigginton,  then  living,  two  promissory 
notes  of  that  date ;  the  one  for  -$257.00,  due  one  day  after 
date,  and  the  other  for  $1,250.00,  due  twelve  months  after 
date ;  both  payable  to  said  Wigginton.  After  this,  in  1866, 
Wigginton  died,  intestate  ;  and  Relfe,  who  has  been  succeeded 
by  Newman,  the  appellee,  was  duly  appointed  administrator 
of  his  estate.  This  appointment  was  made  on  June  22,  1866. 
After  Relfe's  appointment,  he  sued  Walker,  some  time  in  1867, 
on  the  notes  above  said,  in  the  circuit  court  of  Lowndes  county 
in  this  State,  and  prosecuted  this  suit  to  judgment  in  said  cir- 
cuit court,  at  the  November  term  thereof,  1867.  To  this  suit 
Walker  made  no  defence.  On  this  judgment,  thus  obtained, 
execution  was  issued  against  Walker,  and  levied  on  his  land  to 
satisfy  the  same.  Walker  then  filed  this  bill,  praying  an  in- 
junction to  stay  said  execution,  and  for  an  account  to  be  taken 
to  ascertain  what  sum  of  money  was  due  to  him  from  Wiggin- 
ton at  his  death,  on  a  certain  indorsement  of  a  promissory  note, 
made  by  one  Tarver,  and  payable  to  Wigginton,  bearing  date 
January  1,  1861,  for  $6,400,  and  falling  due  on  the  1st  day 
of  January,  1862 ;  which  note  Wigginton  during  his  life,  on 
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the  15th  day  of  September,  1862,  assigned  by  indorsement  to 
Walker ;  and  that  on  said  accounting  he  be  allowed  to  retain  in 
his  hands,  by  way  of  set-off  to  said  judgment,  such  amount  as 
said  Wigginton  owed  him  on  said  indorsement ;  alleging,  also, 
that  he  had  used  due  diligence  to  collect  said  note  last  said 
from  said  Tarver,  and  had  failed  ;  and  that  said  Wigginton  was 
still  bound  on  said  indorsement  for  whatever  sum  was  due  and 
unpaid  thereon.  It  is  alleged,  also,  that  Tarver  had  died,  and 
his  estate  had  been  declared  insolvent.  Tarver  died  before 
the  suit  on  the  note  was  commenced  against  him.  But  it  is 
shown  that  his  representative  was  sued,  after  his  death,  by 
Walker,  on  the  note,  some  time  in  1867.  But,  before  this  suit 
proceeded  to  judgment,  one  Smith  filed  his  bill  in  chancery, 
against  Tarver's  representative,  in  favor  of  himself  and  other 
creditors  of  Tarver,  praying  that  the  administration  of  Tarver's 
estate  be  removed  into  the  court  of  chancery,  for  final  settle- 
ment and  distribution  among  his  creditors.  Walker  was  made 
a  party  to  this  suit,  as  a  creditor  of  Tarver,  and  his  suit  against 
Tarver's  representative  was  enjoined,  and  the  administration 
of  Tarver's  estate  was  removed  into  the  court  of  chancery,  and 
is  still  pending  in  that  court ;  and  upon  reference  to  the  reg- 
ister, to  ascertain  the  amounts  due  each  creditor  of  Tarver,  it 
was  found  that  Walker's  debt  amounts  to  $2,689.31.  This  re- 
port of  the  register  was  made  at  the  March  term,  1868,  and 
confirmed  by  the  chancellor.  But  it  was  not  then  ascertained, 
nor  since  disclosed,  so  far  as  is  shown  by  the  record  in  this 
cause,  what  amount  of  this  balance  on  the  Tarver  note  would 
be  paid  on  distribution  of  Tarver's  estate  on  the  settlement  of 
the  insolvency.  It  also  appears  that  Wigginton's  estate  was 
regularly  declared  insolvent  on  January  2,  1868.  It  further 
appears  that,  at  the  time  the  suit  above  said,  brought  by  Wig- 
ginton's administrator  against  Walker,  in  1867,  as  above  said, 
was  pending,  it  was  not  known,  and  could  not  be  known,  what 
sum,  if  anything,  was  due  and  owing  on  the  liability  created 
on  said  indorsement  above  referred  to ;  and  it  is  insisted  that 
this  claim  was  not  then  in  a  condition  to  be  pleaded  as  a  set- 
off. 

1.  It  is  contended  by  the  appellee,  that  the  failure  to  sue 
Tarver,  or  his  executor,  on  the  note  assigned  to  Walker  by 
Wigginton,  to  the  first  court  after  the  assignment,  discharged 
Wigginton  from  his  liability  on  the  indorsement.  It  is  replied 
to  this,  that  the  indorsement  waived  this  right  on  the  part  of 
Wigginton.  The  assignment  is  in  writing,  on  the  back  of  the 
note,  and  is  in  these  words :  "  For  value  received,  I  indorse 
the  within  note  to  B.  W.  Walker,  and  waive  suit  to  be  brought 
to  the  next  term  of  the  circuit  court,  when  suit  should  be 
brought,  September  15,  1862."     This  contract  of  indorsement 
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is  the  foundation  of  Walker's  claim  against  the  estate  of  Wig- 
ginton,  and  by  it  he  seeks  to  obtain  a  set-off  against  the  judg- 
ment in  favor  of  Wigginton's  administrator  above  said.  The 
first  question  presented  by  the  record,  then,  is  the  effect  of  this 
indorsement.  Is  it  absolute,  or  is  it  conditional  ?  The  words 
of  the  indorsement,  which  must  govern  where  they  are  free 
from  doubt,  are  certainly  without  any  express  condition.  They 
show  that  the  right  as  to  the  time  for  bringing  the  suit  was 
waived.  To  waive  is  to  give  up,  to  abandon,  and  relinquish. 
It  leaves  the  thing  abandoned  as  though  it  had  never  been. 
See  Bouvier's  and  Webster's  Dictionaries.  The  language 
used  in  the  act  is,  "  The  time  for  bringing  the  suit,  as  required 
by  the  two  preceding  sections,  may  be  extended,  or  waived,  by 
consent  of  the  indorser  or  assignor  in  writing,  signed  by  him." 
Rev.  Code,  §  1853  ;  also,  §§  1851,  1852.  The  contract  of 
indorsement  above  set  out  conforms  to  this  requirement  of  the 
law.  It  is  an  unconditional  waiver  of  the  right  that  existed 
before  the  waiver  was  made.  The  waiver  does  not  mean  a 
mere  postponement  of  the  time  for  bringing  the  suit,  because 
the  word  extended,  used  in  the  same  connection,  which  means 
postponement,  is  used  in  opposition  to  it.  They  are  disjunc- 
tively connected,  and  are,  consequently,  intended  to  mean  two 
things  ;  the  one,  to  postpone,  and  the  other  to  relinquish  and 
altogether  abandon  the  requisition  to  sue.  But  only  the  time 
for  bringing  the  suit  is  waived,  not  the  suit  itself.  It  was  still 
necessary,  after  the  waiver,  to  sue  ;  and  suit  at  any  time  before 
the  statute  of  limitations  barred  the  demand  was  sufficient. 

2.  Suit  on  the  note  was  brought  against  the  representative 
of  Tarver  in  "  the  year  1866."  This  was  in  time.  This  suit 
was  not  prosecuted  to  judgment,  because  it  was  enjoined,  and 
transferred  to  the  chancery  court.  There  it  was  continued 
by  the  proceedings  on  the  insolvency  of  Tarver's  estate.  But 
it  is  also  shown  that,  after  the  suit  was  brought,  lever's  es- 
tate was  declared  insolvent.  This  was  a  sufficient  excuse  for 
failing  to  comply  with  the  other  requisitions  of  the  statute. 
Rev.  Code,  §  1854,  cl.  6.  Then,  this  objection  must  also 
fail  to  excuse  and  discharge  the  indorser  from  his  liability  on 
his  indorsement. 

3.  Besides  this,  another  objection  is  interposed  to  the  com- 
plainant's recovery  in  the  court  below.  It  is  insisted  that  the 
claim  against  Wigginton's  estate,  growing  out  of  the  contract 
of  indorsement,  is  barred  by  the  failure  to  pi'esent  it  in  time  to 
the  administrator,  so  as  to  exclude  the  bar  of  eighteen  months. 
The  record  shows  that  there  are  two  memoranda  of  filing  the 
claim  against  Wigginton's  estate,  in  the  office  of  the  judge  of 
probate.  The  first  is  in  these  words :  "  Filed  in  office  De- 
cember 2,  1867."     When  this  filing  was  made,  there  was  also 
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an  affidavit  of  the  same  date  appended  to  the  note  and  indorse- 
ment, which  declares  "  that  the  above  attached  note,  and  the 
indorsement  of  Henry  B.  Wiggiriton  thereon,  is  correct."  The 
second  memorandum  is  in  these  words  :  "  Filed  January  4, 
1868."  Both  memoranda  are  signed  and  certified  by  the  judge 
of  probate  in  due  form.  The  record  shows  that  the  note  was 
actually  presented  to  the  executor  of  Tarver,  once  on  July  8, 
1861,  and  again  on  July  2,  1862.  This  rendered  it  unneces- 
sary to  file  the  claim  arising  on  the  note  against  Tarver's  estate. 
It  had  been  twice  actually  presented.  Although  it  is  not  with- 
out some  question,  yet  it  would  be  irrational  to  suppose  that 
the  filing  first  named  above  was  intended  to  apply  to  the 
Tarver  estate,  and  not  to  the  estate  of  Wigginton.  I  think  it 
,  sufficiently  clear  that  both  memoranda  of  filing  refer  alone  to 
Wigginton's  estate.  Such  a  filing  was  sufficient,  in  lieu  of 
presentation,  to  save  the  demand  from  the  bar  of  the  statute 
of  non-claim  of  eighteen  months.  Rev.  Code,  §  2241.  This 
objection  is  also  overruled.  The  second  filing  was  on  the  4th 
day  of  January,  1868.  This  was  two  days  after  the  estate  of 
Wigginton  was  declared  insolvent.  If  the  affidavit  which  was 
then  attached  to  the  note  and  indorsement,  and  which  had  been 
sworn  on  the  2d  day  of  December,  1867,  was  insufficient,  or 
defective,  under  the  requirements  of  the  insolvent  laws  for  set- 
tlement and  distribution  of  insolvent  estates  of  deceased  per- 
sons, it  could  be  amended,  and  its  deficiencies  supplied  by 
proof,  at  any  time  before  the  final  decree.  Rev.  Code,  §  2196  ; 
Prestridge's  AdmWs  v.  Patrick,  Irwin  $  Go.  46  Ala.  653 ;  Fox 
v.  Lawson,  44  Ala.  319  ;  21  Ala.  194.  This  filing  was  suffi- 
cient under  the  insolvency.  It  was  in  time.  Rev.  Code,  § 
2196  ;  Erwin  et  al.,  ExWs,  v.  M '  Grinn  et  al.  44  Ala.  409.  This 
objection  is  also  without  avail. 

4.  In  further  objection  to  the  complainant's  prayer  for  re- 
lief in  the^ourt  below  it  is  urged,  that  he  has  a  sufficient  rem- 
edy at  law,  and  that  there  is  no  remedy  in  equity  whatever. 
This  is  the  only  remaining  objection  to  be  disposed  of.  This 
bill  was  filed  on  the  29th  of  March,  1869.  On  the  2d  day  of 
January,  1868,  the  estate  of  Wigginton  was  duly  declared  in- 
solvent. The  bill  was  then  filed  after  the  declaration  of  in- 
solvency. It  has  been  repeatedly  declared  by  this  court,  that 
the  declaration  of  insolvency  has  the  effect  to  transfer  the  ad- 
justment of  all  claims  against  the  estate  so  declared  insolvent 
to  the  jurisdiction  of  the  court  of  probate.  1  Brickell's  Dig. 
p.  948,  §  472,  and  cases  there  cited.  It  is  true  that  these  deci- 
sions were  not  made  under  our  present  statute ;  but  the  altei'a- 
tion  since  does  not  change  the  principle  here  settled.  After 
the  declaration  of  insolvency,  no  suit  can  be  entertained  against 
the  personal  representative  of  the  deceased,  except  for  the  pur- 
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pose  of  ascertaining  the  amount  of  the  demand  or  debt  claimed 
against  the  estate,  and,  after  the  judgment  settles  the  amount 
of  the  demand  or  debt,  a  copy  of  it  is  to  be  certified  and  filed 
in  the  court  of  probate.  Rev.  Code,  §§  2208,  2209.  After 
this,  the  claim  cannot  be  treated  as  a  set-off ;  but  it  must  be 
certified  and  filed  as  a  claim  against  the  estate,  and  allowed 
its  share  of  the  assets  for  distribution  among  the  creditors,  ac- 
cording to  the  order  of  its  preference.  Rev.  Code,  §§  2209, 
2177,  2205,  2064.  This  law  must  be  administered  in  the  same 
manner,  whether  the  jurisdiction  is  exercised  in  equity  or  at 
law.  Walker  might  have  pleaded  his  claim,  if  it  was  then 
fixed,  and  its  amount  ascertained,  as  a  set-off  to  the  suit  at  law 
on  his  notes  to  Wigginton,  while  that  suit  was  pending,  whether 
the  estate  was  solvent  or  insolvent.  Rev.  Code,  §  2642  ;  JPer- 
rine  v.  Warren,  3  Stew.  151.  But,  after  the  judgment  was 
rendered,  he  became  bound  to  pay  it.  The  administrator 
could  not  release  him,  because  the  law  does  not  permit  it. 
Neither  could  the  chancery  court  release  him.  All  courts  are 
governed  by  the  statutes.  The  bill  does  not  show  that  the 
claim  growing  out  of  the  indorsement  could  not  be  collected  on 
the  settlement  and  distribution  of  the  estate  of  Wigginton  in 
the  court  of  probate.  Then,  there  are  no  sufficient  grounds 
shown  for  the  interference  of  a  court  of  chancery.  The  injunc- 
tion was,  therefore,  properly  dissolved,  and  the  bill  was  prop- 
erly dismissed.  In  such  a  case,  the  insolvency  of  the  estate  is 
no  ground  for  the  interference  of  a  court  of  equity.  43  Ala. 
434,  Ray  v.  Thompson. 

The  judgment  of  the  court  below  is  affirmed,  with  costs. 


Christian  v.  Morris. 

Action  on  Promissory  Note,  by  Payee  against  MaTer. 

1.  Promissory  note  of  executor.  —  A  promissory  note,  given  by  an  executor,  is  his 
personal  contract,  and  will  not  support  an  action  against  him  in  his  official  capac- 
ity, although  words  descriptive  of  his  representative  character  are  added  to  his 
signature. 

2.  Amendment  of  summons  and  complaint,  in  description  of  defendant.  —  Where 
the  summons  and  complaint  are  against  the  defendant  in  his  representative  char- 
acter as  executor,  they  cannot  be  so  amended  as  to  authorize  a  recovery  against 
him  personally. 

Appeal  from  the  Circuit  Court  of  Henry. 
Tried  before  the  Hon.  P.  O.  Harper. 

The  transcript  in  this  case  has  been  lost.  Nothing  but  the 
opinion  has  come  to  the  hands  of  the  reporter. 

F.  M.  Wood  and  W.  C.  Oates,  for  appellant. 
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B.  F.  SAFFOLD,  J.  —  The  appellee  summoned  the  appel- 
lant, "  as  executor  of  the  estate  of  J.  M.  Christian,  deceased," 
and  claimed  of  him,  in  the  same  representative  character,  an 
amount  "  due  by  promissory  note,  made  by  him  on,"  &c.  The 
note  offered  in  evidence  was  signed,  "  R.  T.  Christian,  ex.  of 
the  estate  of  J.  M.  Christian,  deceased,"  and  read,  "  I  promise 
to  pay,"  &c.  The  judgment  entry  recites,  "  It  is  therefore 
considered  by  the  court,  that  the  plaintiff  recover  of  the  de- 
fendant, as  executor  of  John  M.  Christian,  deceased,  the  said 
sum  (&c),  for  which  let  execution  issue." 

The  judgment  is  one  against  the  executor  officially,  but  is 
informal,  in  not  expressing  of  whose  property  the  execution 
shall  be  levied.  The  appellee  claims  that  the  consideration  of 
the  note  is  such  merchandise  as  the  will  of  the  testator  author- 
ized to  be  purchased  at  the  expense  of  his  estate.  Admitting 
this  to  be  so,  has  the  executor  exercised  the  authority,  in  giving 
the  note,  which  is  the  foundation  of  the  suit  ?  If  he  has  not, 
can  the  creditor,  by  suit  at  law,  enforce  his  right  to  so  charge 
the  estate,  or  charge  it  independently  of  him  ? 

The  note  is  undoubtedly  the  personal  contract  of  R.  T. 
Christian,  and  does  not  bind  the  estate  he  represents.  Kirk- 
man  et  al.  v.  Benham,  28  Ala.  501  ;  McEldery  <$•  Chapman  v. 
McKenzie,  2  Port.  33 ;  and  Taylor  v.  Taylor,  43  Ala.  649,  are 
authorities  against  the  maintenance  of  this  suit,  as  being  be- 
yond amendment  in  the  pleadings.  Johnson  v.  G-aines  (8  Ala. 
791)  permits  a  judgment  to  be  rendered  against  the  defendant 
individually,  when  the  declaration  or  complaint  shows  the  cause 
of  action  to  be  personal.  It  governs  the  expressed  character  in 
which  the  defendant  is  sued,  by  the  statement  of  the  cause  of 
action.  Greening  v.  Sheffield  (Minor,  276)  says  the  defend- 
ant cannot  be  made  liable  individually  in  an  action  against  him 
as  executor ;  and  we  think  this  is  the  better  doctrine. 

Section*  2066  of  the  Revised  Code  empowers  the  probate 
court  to  give  authority  to  an  executor  or  administrator  to  bind 
the  estate,  by  his  note,  bond,  or  bill,  in  certain  cases.  But  it 
must  be  given  only  on  his  application,  and  the  charge  is  cre- 
ated only  by  the  obligations  mentioned.  The  accounts  them- 
selves are  not  made  debts  of  the  estate.  A  testator  may  sub- 
ject his  estate  very  much  as  he  pleases,  but  his  intention  to 
make  it  liable  for  debts  contracted  by  his  executor,  at  the  op- 
tion of  the  executor,  or  of  the  creditor,  must  be  very  plainly 
expressed,  to  induce  such  construction,  especially  in  the  latter 
instance. 

The  judgment  is  reversed,  and  the  cause  remanded. 


OF  ALABAMA.  587 

[Eslava  v.  Elmore.] 

Eslava  v.  Elmore. 

Bill  in  Equity  by  Mortgagor  for  Relief  against  Usury. 

Equitable  relief  against  usury ;  offer  to  do  equity.  —  A  mortgagor,  or  borrower, 
seeking  equitable  reiief  against  usury,  must  offer  in  his  bill  to  pay  the  sum  due  or 
borrowed,  with  legal  interest ;  otherwise,  the  bill  is  without  equity,  and  the  court 
cannot  order  an  account  to  be  taken  of  the  mortgage  debt,  although  the  respon- 
dent declares  in  his  answer  his  willingness  to  accept  the  sum  borrowed  with  legal 
interest. 

Appeal  from  the  Chancery  Court  of  Mobile. 

Heard  before  the  Hon.  A.  W.  Dillard. 

The  bill  in  this  case  was  filed  ©n  the  10th  of  January,  1872, 
by  Mrs.  Celestine  Eslava,  against  Albert  Elmore  ;  and  sought 
to  enjoin  a  sale  of  certain  real  estate  in  the  city  of  Mobile,  un- 
der two  mortgages,  executed  by  the  complainant  to  the  defend- 
ant for  borrowed  money  ;  the  first  for  $10,666,  dated  the  10th 
day  of  May,  1869 ;  and  the  second  for  $1,100,  dated  the  1st 
day  of  April,  1870  ;  the  mortgage  debts  falling  due,  respec- 
tively, four  and  five  months  after  date.  The  complainant  al- 
leged in  her  bill  that  the  sum  borrowed  by  her,  in  the  first 
case,  was  $10,000,  and  in  the  second  $1,000  ;  that  the  excess, 
above  these  sums,  as  specified  in  the  notes  and  mortgages,  was 
for  usurious  interest  which  she  had  agreed  to  pay  ;  that  various 
partial  payments  had  been  made  on  the  debts,  and  that  on  or 
about  the  10th  December,  1871,  the  respondent  "  admitted 
that  the  amounts  of  interest  were  excessive,  and  that  he  was 
willing  to  make  a  newr  f^greement  in  respect  to  said  loans, 
which  should  conform  t6  the  laws."  In  respect  to  this  new 
agreement,  the  bill  contained  the  following  allegations  :  "  Said 
Elmore  agreed  that  he  would  advance  to  your  oratrix  five 
thousand  dollars  more,  and  that  the  former  loans  should  be  con- 
sidered as  bearing  legal  interest  only  on  the  true  amounts 
loaned,  as  well  as  on  the  new  loan  of  five  thousand  dollars ; 
that  the  former  payments  should  be  applied  to  the  satisfaction 
of  the  said  interest,  computed  at  eight  per  cent,  per  annum, 
and  the  time  for  the  payment  of  the  principal  should  be  fur- 
ther extended  ;  that  for  the  payment  of  all  future  interest,  and 
for  the  payment  of  the  principal,  your  oratrix  should  annually 
transfer  and  deliver  to  him  the  notes  given  for  the  rents  of  the 
mortgaged  property,  so  that  he  might  collect  all  the  rents,  and 
apply  the  same  to  the  payment  of  the  said  principal  and  inter- 
est, until  the  whole  should  be  extended,  until  the  said  mort- 
gages were  satisfied  by  the  rents.  Your  oratrix  charges,  that 
this  new  contract  was  made  with  said  Elmore,  and  that  the 
whole  of  the  foregoing  transactions  Here  made,  between  said 
Elmore  and  [complainant],  by  Julius  Eslava  on  her  part,  as 
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her  agent ;  and  that  she  was,  and  is,  ready  to  carry  out  the 
said  new  agreement,  and  to  execute  a  new  mortgage  for  the 
new  loan  of  five  thousand  dollars,  and  in  all  things  to  comply 
with  the  said  new  agreement  and  obligations  made  by  her  said 
agent,  so  far  as  they  may  be  lawful,  and  properly  accord  with 
the  laws  of  the  land."  The  bill  alleged,  also,  that  in  violation 
of  this  new  agreement,  and  before  the  same  had  been  carried 
into  effect,  the  defendant  left  the  country,  and  the  lands  were 
afterwards  advertised  for  sale,  under  powers  of  sale  contained 
in  the  mortgages,  by  his  agents  in  Mobile.  The  prayer  of  the 
bill  was  for  an  injunction  of  the  sale  as  advertised,  and  an 
account  of  the  mortgage  debts  ;  "  that  the  new  agreement 
herein  set  forth  be  established,  and  the  defendant  required  to 
perform  the  same ;  and  that  such  decree  may  be  rendered  in 
the  case  as  your  oratrix  may  be  entitled  to,  and  as  may  accord 
with  the  law  of  the  land  and  the  practice  of  this  honorable 
court." 

The  defendant  answered  the  bill,  admitting  the  loans  of 
money,  the  usurious  interest  agreed  to  be  paid,  and  the  partial 
payments  which  had  been  made,  as  alleged  in  the  bill.  In  ref- 
erence to  the  alleged  new  agreement,  the  answer  contained 
these  statements  :  "  Respondent  denies,  positively  and  unequiv- 
ocally, that  he  ever  made  any  contract  or  agreement  with 
Julius  Eslava  as  to  making  a  new  loan  of  five  thousand  dollars, 
or  any  other  amount.  No  such  contract,  or  agreement,  ever 
existed,  either  verbally  or  in  writing.  Respondent  came  from 
Montgomery  to  Mobile,  in  December,  1871,  in  consequence  of 
hearing  that  the  mortgaged  property  was  advertised  for  sale  for 
city  taxes  ;  and  ascertained  for  the  first  time,  while  in  Mobile, 
that  the  property  had  been  sold  for  taxes  in  1869  and  1870, 
the  taxes  on  it  at  the  time  of  the  sale  being  over  thirteen  hun- 
dred dollars ;  and  he  also  ascertained,  at  the  same  time,  that 
the  property  was  advertised  to  be  sold  for  all  the  city  taxes 
due  on  all  the  complainant's  property.  Seeing  this  state  of 
things,  he  had  a  private  conversation  with  said  Julius  Eslava, 
and  told  him  that  if  he  (Eslava)  would  pay  up  all  the  taxes 
on  the  property,  and  relieve  it  of  the  tax-title,  and  give  respon- 
dent the  possession  of  the  property,  respondent  would  make  an- 
other loan  of  five  thousand  dollars,  and  take  another  mortgage 
for  it,  and,  on  final  settlement,  would  charge  legal  interest  only 
on  all  the  debts.  Said  Eslava  said  that  he  would  do  this,  if 
respondent  would  permit  him  to  rent  the  property,  collect  or 
receive  the  rents,  and  pay  them  over  to  respondent ;  stating 
that,  from  feelings  of  pride,  he  did  not  wish  to  be  deprived  of 
renting  the  property  ;  and  on  the  next  day,  or  during  the  same 
conversation,  he  said  that  he  had  no  fears  of  tax-titles,  as  he 
had  never  heard  of  one  but  could  be  broken.     To  this  sug- 
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gestion,  or  proposition,  respondent  made  no  reply  whatever. 
This  is,  in  substance,  all  that  passed  between  respondent  and 
said  Eslava ;  from  which  respondent  concluded,  that,  though 
said  Eslava  was  willing  to  accept  a  further  loan,  he  was  unwill- 
ing to  give  up  the  possession  of  the  property,  and  indifferent  as 
to  the  payment  of  the  taxes ; "  and  the  respondent  then  paid 
the  city  taxes  himself,  amounting  to  over  five  hundred  dollars. 
The  defendant  offered  in  his  answer  "  to  take  the  actual  amount 
loaned,  with  legal  interest  thereon,  allowing  the  complainant 
all  credits  to  which  she  is  in  justice  and  equity  entitled  ;  "  and 
he  incorporated  in  his  answer  a  demurrer  to  the  bill  for  want 
of  equity,  "  because  the  complainant  does  not  offer  to  pay  the 
amount  actually  due,  with  legal  interest." 

On  the  hearing,  the  complainant  offered  no  evidence  ;  while 
the  defendant  offered  in  evidence  the  notes  and  mortgages,  and 
his  own  deposition,  which  was,  in  substance,  the  same  with  his 
answer.  The  chancellor  held,  that  the  complainant's  declara- 
tion of  her  willingness  to  abide  by  the  new  agreement,  as  al- 
leged in  her  bill,  was  tantamount  to  an  offer  to  do  equity  ;  and 
as  the  respondent,  while  denying  this  new  agreement,  declared 
his  willingness  to  accept  the  principal  of  his  debt,  with  legal 
interest,  there  was  no  obstacle  to  a  decree  for  the  foreclosure  of 
the  mortgage.  He  therefore  rendered  a  decree,  declaring  the 
mortgages  to  be  a  valid  and  subsisting  lien  on  the  mortgaged 
premises,  for  the  money  loaned,  with  legal  interest  thereon, 
after  deducting  all  partial  payments,  and  for  all  taxes  paid  by 
the  respondent ;  and  ordered  an  account  to  be  taken  by  the 
register  as  master,  to  ascertain  the  amount  due  on  this  basis, 
and  a  sale  of  the  mortgaged  premises,  if  the  amount  was  not 
paid  by  a  specified  day ;  and  also  taxed  all  the  costs  against 
the  complainant,  on  the  ground  that  she  had  not  acted  in  good 
faith.  From  this  decree  the  complainant  appeals,  and  here 
assigns  it  as  error. 

Geo.  N.  Stewart,  for  appellant. 

E.  S.  Dargan,  contra. 

BRICKELL,  J.  —  A  borrower,  seeking  from  a  court  of 
equity  relief  against  a  usurious  contract,  is  assisted  only  on  the 
payment  of  what  is  really  and  bond  fide  due,  deducting  the  usu- 
rious or  unlawful  interest.  In  his  bill  he  must  offer  to  pay  the 
sum  borrowed,  with  legal  interest,  or  the  defendant  may  demur, 
and  the  bill  will  be  dismissed.  1  Story's  Eq.  §  301.  The 
reason  why  the  court  refuses  to  interfere,  unless  the  bill  con- 
tains the  offer  to  pay  what  is  justly  due,  is  that,  in  the  absence 
of  such  offer,  the  court  cannot  compel  the  complainant  to  do 
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equity  —  cannot  render  a  decree  against  him,  for  the  sum  he 
ought  in  good  conscience  to  pay.  If  the  bill  contains  the 
offer,  the  court  is  invested  with  jurisdiction  to  render  a  proper 
decree  against  him.  Br.  Bank  Mobile  v.  Strother,  15  Ala. 
51.  The  appellee  in  this  case  demurred  to  the  bill,  assigning 
specially,  as  cause  of  demurrer,  that  an  offer  to  pay  the  sum 
admitted  to  have  been  borrowed,  with  lawful  interest,  was  not 
made.  The  bill  contains  no  such  offer,  and  no  recognition  of 
the  complainant's  liability  or  willingness  to  pay,  which  would 
authorize  the  rendition  of  a  decree  against  her.  The  demurrer 
should  have  been  sustained,  and  the  bill  dismissed. 

In  decreeing  an  account  of  the  mortgage  debt,  and,  in  the 
event  of  its  non-payment,  a  foreclosure  and  sale  of  the  mort- 
gaged premises,  the  court  erred.  The  pleadings  do  not  author- 
ize the  rendition  of  such  a  decree.  The  bill  contains  no  sub- 
mission to  the  jurisdiction  of  the  court,  on  which  any  other  than 
a  decree  of  dismissal  can  be  rendered  against  the  complainant. 
No  cross-bill  has  been  filed,  and  the  answer  of  the  defendant 
entitles  him  only  to  be  dismissed  the  court.  The  decree  of  the 
chancellor  is,  therefore,  reversed,  and  a  decree  here  rendered 
sustaining  the  demurrer  of  the  appellee  to  the  bill  of  appellant, 
and  dismissing  the  same. 

The  appellant  does  not  stand  in  an  attitude  to  invoke  the 
favorable  consideration  of  the  court.  She  has  not  observed  the 
good  faith  which  the  law  expects  a  mortgagor  in  possession  to 
keep  towards  the  mortgagee.  She  has  permitted  the  taxes  to 
accumulate  on  the  mortgaged  premises,  while  she  was  receiving 
the  rents  and  profits,  until  the  mortgagee  was  compelled  for  his 
own  protection,  to  avoid  a  sale,  to  pay  them  ;  and  once  she  per- 
mitted them  to  be  sold,  as  well  for  the  taxes  assessed  against 
them,  as  against  other  property  of  hers.  The  bill  was  evi- 
dently filed  without  any  necessity,  and  solely  to  delay  the 
mortgagee.  The  appellee  did  not  claim  the  usury,  had  agreed 
to  abandon  it,  and  was  willing  to  accept  the  principal  sum 
loaned,  and  legal  interest.  The  appellant  had  full  knowledge 
of  this  when  the  bill  was  filed.  A  decree  must,  therefore,  be 
rendered  against  her,  for  the  costs  in  the  court  of  chancery,  and 
for  the  costs  of  this  appeal. 


Crawford  et  dl.  v.  Kirksey  et  al. 

Creditors'  Bill  in  Equity. 

1.  Creditors'  bill  toith  double  aspect.  —  A  creditors'  bill  in  equity  may  be  filed  with 
a  double  aspect;  asking,  in  the  alternative,  to  have  two  or  more  conveyances, 
which  were  executed  by  the  debtor  about  the  same  time,  for  the  benefit  of  certain 
preferred  creditors,  declared  fraudulent  and  void,  as  having  been  made  with  intent 
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to  hinder,  delay,  or  defraud  his  other  creditors  (Rev.  Code,  §  1865),  or  construed  as 
together  constituting  a  general  assignment  (Rev.  Code,  §  1867),  enuring  to  the 
benefit  of  all  his  creditors  equally. 

2.  Who  is  creditor  under  statute  of  frauds  (Rev.  Code,  §  1865).  —  One  of  several 
co-sureties,  who  has  paid  the  debt  in  full  to  the  creditor,  is  a  creditor  of  a  co-surety 
who  has  paid  nothing,  within  the  meaning  of  the  statute  of  frauds  (Rev.  Code,  §§ 
1865,  1867),  from  the  time  of  the  payment. 

3.  Weight  and  effect  of  answer  as  evidence.  —  When  the  defendant's  answer  is  of- 
fered as  evidence  by  the  complainant,  it  must  be  treated  like  other  confessions : 
its  admissions  and  denials  must  be  taken  together,  and  due  weight  must  be  ac- 
corded to  the  latter. 

4.  Validity  of  conveyance  by  insolvent  debtor  to  bond  fide  creditor.  —  A  debtor, 
though  insolvent,  may  make  an  absolute  conveyance  of  a  part  of  his  property  to  a 
bona  fide  creditor,  in  payment  or  satisfaction  of  his  debt,  if  there  is  no  intent  to 
hinder,  delay,  or  defraud  his  other  creditors ;  and  a  court  of  equity  will  not  hold 
such  conveyance  to  be  fraudulent  and  void  as  against  other  creditors,  on  account 
of  the  admitted  insolvency  of  the  debtor,  the  relationship  between  him  and  the 
grantee,  the  pendency  of  suits  against  him  for  a  large  amount,  the  threatened  insti- 
tution of  other  suits,  the  failure  to  record  the  deed  until  after  the  commencement  of 
the  next  ensuing  term  of  the  court  in  which  the  suits  were  pending,  and  the  reten- 
tion of  possession  by  the  debtor  after  the  execution  of  the  conveyance.  These  facts, 
though  admittd  in  the  answers,  are  mere  indicia  of  fraud,  and  are  not  sufficient, 
of  themselves,  to  overcome  the  positive  denials  of  fraud,  and  the  explanation  of 
the  retention  of  possession  under  a  contract  of  renting,  when  the  answers  are 
offered  in  evidence  by  the  complainant,  and  are  not  overturned  in  these  particulars 
by  other  evidence. 

5.  Validity  of  conveyance  for  indemnity  of  sureties  against  nominal  liability.  — A 
deed  of  trust,  executed  by  an  insolvent  debtor,  to  indemnify  the  sureties  on  his 
official  bond  as  executor  or  administrator  against  their  liability  on  the  bond,  is 
without  consideration,  and  fraudulent  and  void  as  against  creditors,  if,  at  the  time 
of  its  execution,  their  liability  was  merely  nominal,  and,  on  a  subsequent  final  set- 
tlement, he  was  found  to  be  not  indebted  to  the  estate,  and  was  discharged. 

Appeal  from  the  Chancery  Court  of  Greene. 

Heard  before  the  Hon.  A.  W.  Dillard. 

The  opinion  in  this  case  was  delivered  at  the  June  term,  1872. 
Nothing  but  the  opinion  has  come  to  the  hands  of  the  re- 
porter. 

Morgan  &  Jolly  and  Webb  &  Jones,  for  the  appellants. 

T.  Reavis,  contra. 

PETERS,  J.  —  This  is  a  suit  in  chancery,  commenced  by 
Wiley  Coleman  and  Foster  M.  Kirksey,  as  complainants, 
against  Samuel  L.  Creswell,  James  Crawford,  and  William  P. 
Webb,  as  defendants,  in  the  court  below.  The  purpose  of  the 
suit  is,  to  have  certain  deeds,  mentioned  in  the  bill,  declared 
void,  or  to  have  them  declared  "  a  general  assignment "  for  the 
benefit  of  all  the  creditors  of  said  Creswell,  among  whom  the 
complainants  allege  they  are  such  creditors.  The  court  below 
declared  the  deeds  void ;  and  Crawford,  in  behalf  of  himself 
and  the  other  defendants,  appeals  to  this  court,  and  here  as- 
signs the  decree  below  as  error. 

The  original  bill  in  this  cause  will  be  considered,  in  connec- 
tion with  the  amended  bill,  as  forming  but  one  case ;  for  such 
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is  really  the  issue  presented  by  the  pleadings.  The  suit,  then, 
consists  in  an  application  to  a  court  of  chancery,  to  have  two 
conveyances  —  the  one  executed  on  the  4th  day  of  October, 
1866,  by  Creswell  to  James  Crawford,  and  the  other  executed 
on  the  5th  day  of  October,  following,  in  the  same  year,  to  said 
Crawford  and  W.  P.  Webb  —  declared  void,  because  they  were 
made  to  hinder  and  delay  the  creditors  of  said  Creswell,  in  the 
collection  of  their  debts ;  or  to  have  said  conveyances  taken  to- 
gether as  one  transaction,  and  declared  a  general  assignment  of 
all  the  maker's  property,  both  real  and  personal,  in  favor  of 
all  his  creditors.  The  bill  is  filed  as  "  a  creditors'  bill,"  by 
Kirksey  and  Coleman,  as  creditors  of  Creswell,  on  behalf  of 
themselves  and  the  other  creditors.  The  bill  and  the  amended 
bill  are  each  separately  demurred  to,  and  the  objections  in  each 
demurrer  are,  in  substance,  the  same ;  or,  at  least,  after  the 
amendment,  which  removed  some  of  the  objections  to  the  origi- 
nal bill,  the  causes  of  demurrer  were  reduced  to  the  same  points 
of  objection.  These  are :  that  the  bill,  as  amended,  is  with- 
out equity,  and  that  it  is  framed  with  a  double  aspect ;  and  that 
the  alternative  averments  do  not  admit  of  the  same  relief ;  or, 
in  other  words,  that  the  statements  of  the  bill  mingle  two  cases 
which  are  repugnant  and  incongruous  in  the  same  suit. 

There  can  be  no  doubt  that  a  creditor  without  a  lien  may  file 
a  bill  in  chancery,  to  subject  to  the  payment  of  his  debt  any 
property  which  has  been  fraudulently  transferred,  or  attempted 
to  be  fraudulently  transferred,  by  his  debtor.  This  is  the  stat- 
ute law  of  this  State.  Rev.  Code,  §  3446.  It  is  equally  well 
settled,  that,  when  there  is  a  general  assignment,  or  such  an 
one  as  the  law  clothes  with  the  force  and  attributes  of  a  gen- 
eral assignment  in  favor  of  creditors,  such  an  assignment  in- 
vests the  creditors  with  a  lien,  which  enables  them,  or  any 
one  of  them,  for  himself  and  all  others  who  may  join  in 
bearing  the  burdens  of  the  suit,  and  who  choose  to  come  in 
and  prove  their  debts  upon  a  reference  to  the  master,  to  file 
a  bill  in  chancery  to  compel  an  execution  of  the  trust,  thus 
created  for  their  benefit.  Such  a  bill  is  strictly  a  "  creditors' 
bill "  under  our  statute.  Rev.  Code,  §  1867  ;  Holt  $  Cham- 
bers v.  Bancroft,  Betts  $  Marshall,  30  Ala.  193,  and  cases  cited. 
In  this  latter  case,  the  complainants  were  judgment  creditors; 
but  the  bill  did  not  show  that  executions  on  their  judgments 
had  been  returned  "  No  property  found."  In  a  case  similar  to 
this,  this  court  has  said,  "  The  exhausting  the  remedy  at  law 
was  not  necessary  to  enable  the  complainants  to  file  the  bill 
in  this  case.  The  creditors  were,  by  the  general  assignment, 
invested  with  a  lien,  and  had,  therefore,  a  right  to  file  this  bill 
for  the  purpose  of  removing  an  obstacle  in  the  way  of  the  ex- 
ecution of  the  trust  for  their  benefit."     30  Ala.  193,  204,  205, 
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supra.  The  statute  gives  to  the  assignment  for  the  benefit  of 
preferred  creditors  the  same  effect  as  a  general  assignment,  and 
the  remedies  to  enforce  rights  under  the  former  should  be  the 
same  as  under  the  latter.  The  reasons  in  the  one  case  are  the 
same  as  in  the  other  ;  and  where  there  is  no  statute,  like  reason 
makes  like  law.  The  only  difference  is,  that  one  is  a  lien  cre- 
ated by  the  parties,  while  the  other  is  a  lien  created  by  law  ; 
but  both  equally  grow  out  of  the  contract,  and  the  rights,  when 
established,  are  the  same.  The  making  of  such  a  conveyance 
creates  a  trust  under  our  statute,  and,  as  such,  there  is  jurisdic- 
tion in  equity  to  enforce  the  proper  administration  of  the  trust. 
In  such  a  case,  chancery  has  original  and  plenary  jurisdiction. 
1  Story's  Eq.  §§  29,  49.  Then,  as  to  the  subject-matter  of  the 
bill  as  amended,  I  think  there  can  be  no  reasonable  doubt  of 
its  equity.  Under  one  branch  of  the  statute,  the  remedy  in 
chancery  is  expressly  given,  and  the  remedy  under  the  other 
has  always  been  in  courts  of  equity.  Rev.  Code,  §§  3446  ;  30 
Ala.  193,  supra  ;  Longmire  v.  Goode  £  Vlrick,  38  Ala.  577  ; 
Warren  v.  Lee  £  Larkins,  32  Ala.  440. 

The  demurrer  in  this  case  is  a  general  demurrer  to  the  equity 
of  the  bill.  Such  a  demurrer,  if  upon  any  part  of  the  bill  the 
complainants  are  entitled  to  relief,  is  bad.  Welford's  Eq.  PI. 
p.  265,  marg.  ;  Jones  v.  Frost,  2  Madd.  7.  But  the  grounds  of 
demurrer  seem  to  be  aimed  at  the  frame  of  the  bill  in  one 
particular  aspect  of  its  statements.  In  one  aspect  of  the  bill, 
there  is  no  doubt  of  its  equity  ;  that  is,  as  a  bill  to  set  aside  a 
fraudulent  conveyance  (Rev.  Code,  §  3446),  yet  the  demurrer 
is  general.  Nevertheless,  it  is  aimed  at  but  one  aspect  of  the 
bill.  It  is,  in  effect,  a  demurrer  to  a  portion  of  the  bill.  Such 
a  demurrer  is  bad.  Welford's  Eq.  PI.  p.  265,  marg. ;  Met- 
calfe v.  Brown,  5  Price,  563  ;  LJdsell  v.  Buchanan,  2  Vesey, 
83.  Such  a  pleading  cannot  be  treated  as  a  demurrer  to  a  por- 
tion of  the  bill,  because  it  assails  the  whole.    Mitf .  by  Jer.  108  ; 

1  Smith's  Ch.  Pr.  201,  205  ;  2  Dan.  Ch.  Pr.  71,  marg. 
Where  there  is  doubt  as  to  the  title  to  relief,  the  complainant 

may  frame  his  bill  with  a  double  aspect.     Welf.  Eq.  PI.  107  ; 

2  Atk.  324,  335,  Bennett  v.  Vade  ;  1  Dan.  Ch.  Pr.  496,  marg. 
And  this  court  has  declared,  that  "  it  is  certainly  permissible 
for  a  complainant  to  aver  in  his  bill,  that  either  one  or  the 
other  of  two  alternative  statements  is  true.  Undoubtedly  it  is 
so,  when  each  of  the  statements  entitles  the  party  to  the  same 
relief."  Rives,  Battle  £  Co.  v.  Walthall's  ExWs,  38  Ala.  329, 
332  ;  Shields  v.  Barron,  17  How.  130,  144.  Here,  the  system 
of  assignments  was  the  same  in  both  aspects  of  the  bill.  It 
cannot  be  said,  then,  to  view  them  in  one  aspect  makes  one 
case,  and  to  view  them  in  another  makes  another  and  a  differ- 
ent case.     The  relief  sought  is  the  condemnation  of  the  prop- 

vol.  ii.  38 
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erty  conveyed,  to  the  satisfaction  of  the  debts  of  the  creditors 
of  the  maker,  who  choose  to  come  in  and  prove  their  debts, 
and  bear  their  portion  of  the  burdens  of  the  suit.  In  the  one 
case,  the  assignments  would  be  set  aside  as  fraudulent  and  void, 
and  the  property  conveyed  would  be  held  subject  to  the  debts 
of  the  creditors  ;  in  the  other  case,  the  assignments  would  be 
held  as  a  general  appropriation  of  the  property  conveyed,  for 
the  use  of  all  the  creditors,  in  like  manner  as  would  be  done  in 
the  first  case.  There  could  be  no  confusion  in  such  a  proceed- 
ing; but  very  great  injustice,  and  the  perplexity  of  a  double 
litigation,  might  be  occasioned,  if  it  were  not  allowed.  These 
are  ends  that  the  jurisdiction  in  chancery  particularly  seeks  to 
avoid.  The  enlargement  of  the  remedy  given  by  the  statutes 
brought  into  question  in  this  suit,  the  success  of  the  remedy, 
and  the  avoidance  of  a  multiplicity  of  suits  in  such  a  case,  jus- 
tify the  practice  sanctioned  by  the  disallowance  of  the  demur- 
rers.    There  was,  then,  no  error  in  overruling  them. 

2.  The  next  questions  presented  on  the  record  are  :  1st,  Do 
the  complainants  show  themselves  to  be  bond  fide  creditors  of 
Creswell?  and,  2d,  Do  the  proofs  show  the  conveyances  to 
Crawford,  and  to  Crawford  and  Webb,  to  be  fraudulent  and 
void,  as  in  struments  "  made  with  intent  to  hinder,  delay,  or 
defraud  creditors,  purchasers,  or  other  persons,  of  their  law- 
ful suits,  damages,  forfeitures,  debts,  or  demands  ? "  Rev. 
Code,  §  1865.  These  questions  bring  up  the  merits  of  the  de- 
cree in  the  court  below. 

It  is  not  denied  in  the  answers  of  the  defendants,  that  the 
complainants  were  the  co-sureties,  with  Creswell,  of  Coleman 
on  the  note  to  Dew  for  $40,000.  Nor  is  it  denied  that  the 
several  payments  alleged  to  have  been  made  by  said  complain- 
ants severally,  as  stated  in  the  bill,  were  so  made,  as  averred. 
Nor  is  the  final  discharge  of  the  note,  tjy  the  compromise  with 
complainants  and  the  administrator  of  Dew,  disproved.  It  is 
not  pretended  that  the  defendant,  Creswell,  ever  made  any  pay- 
ments on  said  note.  These  facts  being  admitted,  the  denials  in 
the  answers  of  Creswell  and  Crawford  that  Creswell  is  liable 
for  his  pro  rata  share  of  the  amounts  thus  paid,  and  that  the 
complainants  are  not  creditors  of  Creswell,  are  mere  evasions. 
Such  testimony  was  properly  disregarded  by  the  chancellor. 
These  denials  must  have  been  made  upon  a  misconception,  both 
of  the  facts  of  the  case,  and  of  the  law.  It  is  perfectly  well 
settled,  that,  "  when  two  or  more  persons  jointly  become  sure- 
ties for  another,  on  a  note  for  the  payment  of  money,  each 
surety  becomes  liable  to  the  other,  to  pay  his  share  of  thg  lia- 
bility, in  the  event  the  principal  fails  to  do  so."  Stallworth  v. 
Preslar,  34  Ala.  505  ;  Pait  v.  Pait,  19  Ala.  713 ;  White  v. 
Banks,  21  Ala.  705  ;  Martin  v.  Baldwin,  7  Ala.  923  ;   Taylor 
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v.  Morrison,  26  Ala.  728.  "  In  case  the  principal  fails  to  pay, 
and  one  of  several  sureties  is  forced  by  suit  to  pay  the  debt, 
there  accrues  to  the  surety  so  paying,  at  the  time  of  the  pay- 
ment, a  right  of  action  against  his  co-surety  for  contribution. 
The  surety  sued  need  not  wait  until  the  money  is  forced  out  of 
him  by  execution."  34  Ala.  505,  509,  supra,  and  cases  tjiere 
cited.  Upon  these  authorities,  and  the  proofs  and  admissions 
of  the  answers,  I  feel  compelled  to  admit  the  complainants  to 
the  standing  of  bond  fide  creditors  of  Creswell,  at  the  time 
that  both  the  deeds  above  mentioned  bear  date.  Their  liability 
was  then  fixed,  and  they  were  injuriously  affected  by  these 
deeds,  if  they  were  fraudulent.  They  were  calculated  to  hin- 
der and  delay  them  "  of  their  lawful  suits,  damages,  forfeit- 
ures, debts,  or  demands."  This  the  law,  as  above  shown, 
forbids,  if  they  were  made  with  this  intent. 

3-4.  But,  were  the  deeds,  or  either  of  them,  fraudulent  and 
void  ?  Or  was  it  their  intent  to  hinder,  delay,  or  defraud  cred- 
itors ?  The  next  question  to  be  considered,  then,  is  whether 
the  deeds  to  Creswell,  and  to  Creswell  and  Webb,  or  either  of 
them,  was  void  for  fraud,  actual  or  constructive,  — at  common 
law,  or  under  the  statute. 

Under  the  first  deed,  executed  by  Creswell  to  Crawford,  the 
question  arises  as  to  the  power  of  the  owner,  under  certain  cir- 
cumstances, to  transfer  his  property  to  his  creditor  to  pay  his 
debt.  This  depends  upon  what  is  meant  by  the  one's  right 
of  property.  Blackstone  defines  the  right  of  property  to  be, 
"  that  sole  and  despotic  dominion,  which  one  man  claims  and 
exercises  over  the  external  things  of  the  world,  in  total  exclu- 
sion of  the  right  of  any  other  individual  in  the  universe."  2 
Bla.  Com.  p.  (2).  Treating  of  the  same  subject,  Chancellor 
Kent  declares,  that  "  the  exclusive  right  of  using  and  transfer- 
ring property  follows,  as  a  natural  consequence,  from  the  per- 
ception and  admission  of  the  right  itself."  2  Kent,  p.  [320]. 
And  discussing  the  same  right,  in  Sexton  v.  Wheaton,  Chief 
Justice  Marshall  lays  down  the  rule  of  law  in  words  of  sim- 
ilar import.  He  says  :  "  It  would  seem  to  be  a  consequence  of 
the  absolute  power  which  a  man  possesses  over  his  own  prop- 
erty, that  he  may  make  any  disposition  of  it,  which  does  not 
interfere  with  the  existing  rights  of  others  ;  and  such  disposi- 
tion, if  it  be  fair  and  real,  will  be  valid.  The  limitations  on 
this  power  are  those  only  which  are  prescribed  by  law."  Sex- 
ton v.  Wheaton,  8  Wheat.  229,  242.  Then,  the  owner  of  prop- 
erty may  dispose  of  it  as  he  pleases,  under  the  limitations  im- 
posed, by  law.  Andrews  £  Bros.  v.  Jones,  10  Ala.  400.  In 
this  case,  the  deed  made  by  Creswell  to  Crawford,  on  the  4th 
day  of  October,  1866,  was  an  absolute  conveyance  of  the  prop- 
erty mentioned  therein,  in  payment  of  a  subsisting  debt.     It 
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was,  in  fact,  a  sale  of  the  property  mentioned  in  the  deed,  for 
a  valuable  consideration.  On  the  face  of  the  instrument,  by 
■which  the  title  was  transferred,  there  is  nothing  which  shows 
that  it  was  a  contract  forbidden  by  law.  It  is  such  a  sale  of 
the  property  as  the  owner  had  a  right  to  make,  if  he  acted 
without  fraud.  Our  statute  declares,  that  "  All  conveyances, 
or  assignments,  in  writing,  or  otherwise,  of  any  estate  or  inter- 
est in  real  or  personal  property,  and  every  charge  upon  the 
same,  made  with  intent  to  hinder,  delay,  or  defraud  creditors, 
purchasers,  or  other  persons,  of  their  lawful  suits,  damages, 
forfeitures,  debts,  or  demands  ;  and  every  bond  or  other  evi- 
dence of  debt  given,  suit  commenced,  decree  or  judgment  suf- 
fered, with  the  like  intent,  against  the  persons  who  are  or  may 
be  so  hindered,  delayed,  or  defrauded,  their  heirs,  personal  rep- 
resentatives, and  assigns,  are  void."     Rev.  Code,  §  1865. 

It  is  insisted  by  the  appellants,  that  the  deed  above  referred 
to  was  not  made  in  violation  of  this  statute,  and  that  the 
proofs  in  the  court  below  are  insufficient  to  sustain  the  decree 
of  the  learned  chancellor,  which  declared  it  void,  in  the  court 
below.  There  was  no  evidence  taken  and  submitted  on  the 
hearing  in  the  chancery  court,  by  either  party.  The  case  was 
heard  on  the  bill  as  amended,  and  exhibits,  the  answers,  and  ex- 
hibits to  the  answers,  and  agreement  of  counsel.  The  decree, 
then,  rests  wholly  upon  the  admissions  made  in  the  pleadings  ; 
and  the  question  presented,  in  this  aspect  of  the  case,  in  this 
court,  is,  Do  these  admissions  support  the  chancellor's  decree  ? 
The  allegation  of  the  bill,  that  the  deed  was  fraudulently  made, 
is  directly  and  positively  denied  in  the  answers  ;  but  the  cir- 
cumstances which  surrounded  the  parties  to  the  deed  at  the 
date  of  its  execution  are  admitted.  Were  these  circumstances, 
as  admitted,  primd  facie  and  sufficient  evidence  of  fraud?  If 
they  were,  then  the  decree  should  be  sustained.  If  they  were 
not,  then  it  must  be  abandoned.  These  circumstances  are  re- 
cited in  the  complainants'  bill  in  the  following  words  :  "At  the 
time  said  deed  purports  to  have  been  executed,  said  Samuel  L. 
Creswell  was  insolvent ;  said  James  Crawford  was  his  brother- 
in-law  ;  there  were  suits  pending,  and  others  threatened  against 
him,  in  the  circuit  court  of  said  county,  for  large  amounts ; 
said  circuit  court  was  on  the  eve  of  being  held  ;  and  said  deed 
was  not  recorded  until  said  court  was  actually  in  session.  The 
amount  recited  therein,  as  the  consideration  thereof,  was  not  in 
fact  paid,  nor  did  the  said  Creswrell  really  owe  said  Crawford, 
in  good  faith  that  amount ;  and  the  said  Creswell  has  remained 
in  the  possession  and  use  of  all,  or  the  greater  portion,  of  the 
property  conveyed  by  said  deed,  from  the  day  it  was  executed 
to  the  present  time.  If  the  consideration  recited  in  said  deed 
was  really  paid,  or  if  the  said  Creswell  was  really  indebted  to 
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said  Crawford,  to  the  amount  recited  as  the  consideration,  said 
deed  was  made  upon  a  secret  trust,  agreed  upon  between  them, 
that  said  Cresweli  should  redeem,  or  repurchase,  the  property- 
conveyed,  on  some  terms  or  other,  or  should  remain  in  posses- 
sion or  use  of  said  property,  on  some  terms  or  other,  for  his 
own  benefit ;  or  upon  some  other  secret  trust,  known  to  them, 
but  unknown  to  your  orators.  Your  orators  therefore  charge, 
that  said  deed  was  made  to  hinder,  delay,  and  defraud  the 
creditors  of  said  Samuel  L.  Cresweli,  and  is  void  as  to  your 
orators.  A  copy  of  said  deed,  marked  '  Exhibit  B,'  is  hereto 
attached  as  part  of  this  bill." 

The  deed,  thus  introduced  into  the  pleadings,  shows  in  the 
face  of  the  same,  that  its  consideration  was  $48,721.48  ;  and 
at  the  foot  of  the  deed,  thus  made  an  exhibit,  is  this  memoran- 
dum, to  wit :  "  October  4th,  1866.  The  condition  of  this  deed 
as  expressed  in  figures,  to  wit,  $48,721.48,  paid  by  James 
Crawford's  receipt  to  said  Cresweli  for  that  amount  of  money, 
due  by  said  CreswelFs  notes  and  accounts  rendered  him  to 
date;"  which  is  signed  by  "Samuel  L.  Cresweli  and  Jas. 
Crawford.''  The  deed,  with  the  memorandum  thus  set  out,  is 
admitted  in  the  answers.  The  insolvency,  the  relationship  of 
the  parties,  the  pendency  of  suits,  and  that  others  were  threat- 
ened, and  that  the  circuit  court  was  on  the  eve  of  being  held, 
and  that  said  deed  was  not  recorded  until  said  court  was  in 
session,  are  also  admitted  in  the  answers.  But  it  is  denied  that 
the  said  Cresweli  did  not  owe,  in  good  faith,  the  debt  mentioned 
in  said  memorandum.  It  is  also  admitted,  that  Cresweli  re- 
tained possession  of  the  property  conveyed  in  said  deed  during 
the  years  charged  in  said  bill,  but  only  as  the  bailee  of  said 
Crawford,  during  the  balance  of  the  year  1866,  after  the  deed 
bears  date,  and  during  the  years  1867  and  1868,  as  the  lessee 
of  Crawford,  at  a  price  stipulated  in  money  for  rent,  which 
amount  of  rent  was  secured  by  a  mortgage  duly  recorded.  But 
it  is  denied  that  said  deed  was  made  upon  any  secret  trust 
whatever,  or  upon  any  understanding  that  Cresweli  should  re- 
deem or  repurchase  the  property  conveyed,  or  that  he  should 
remain  in  possession  or  use  of  said  property  for  his  own  benefit ; 
and  it  is  also  denied  that  said  deed  was  made  to  hinder,  delay, 
or  defraud  the  creditors  of  said  Cresweli,  or  that  said  deed  was 
void. 

The  register's  note  of  the  complainant's  testimony  shows 
that  they  offered,  as  a  part  of  their  testimony  "  in  chief "  : 
"  1st.  The  original  bill  and  amended  bill,  and  exhibits  thereto. 
2d.  The  answers  of  the  defendants."  The  answers  of  the  de- 
fendants are  but  the  confessions  of  the  defendants.  If  the 
complainants  choose  to  rely  upon  these  confessions,  they  must 
be  taken,  as  other  confessions,  altogether  as  a  whole.     The 
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court  must  look  to  the  denials,  as  well  as  the  admissions,  con" 
tained  in  the  answers.  This  leaves  only  the  evidence  of  the 
admissions  in  proof  of  the  insolvency,  the  relationship,  the 
pendency  of  the  suits,  and  the  time  of  the  record  of  the  deed, 
to  overturn  its  good  faith.  Insolvency  does  not  deprive  the 
owner  of  the  power  to  sell  his  property  to  pay  his  debts, 
whether  to  one  or  more  of  his  creditors.  Robinson  v.  Ripley 
$  Smith,  exrs,  2  Stew.  86  ;  Stover  v.  Harrington,  7  Ala.  142. 
The  same  may  be  said  of  the  relationship  between  the  grantor 
and  the  grantee  in  the  deed.  This  does  not  destroy  the  power 
to  sell.  Montgomery' 's  ExWs  v.  Kirksey,  26  Ala.  172.  Nor 
does  the  pendency  of  suits  against  the  maker  of  the  deed  have 
this  effect.  Williams  $-  Battle  v.  Jones,  2  Ala.  314.  But  all 
these  may  be  looked  to  as  indications  of  intent  to  hinder,  de- 
lay, or  defraud  the  maker's  creditors.  The  other  indications 
of  fraud  are  explained  and  denied  in  the  answers,  which  were 
offered  as  a  part  of  the  complainant's  testimony.  There  is 
no  testimony  to  overturn  these  denials.  The  case,  then,  stands 
upon  these  isolated  admissions  of  insolvency,  relationship,  and 
the  pendency  of  suits.  It  has  been  shown  that  these  circum- 
stances alone  would  not  be  sufficient,  without  more,  to  vitiate 
the  deed.  The  retention  of  the  possession  after  the  sale  is  ex- 
plained in  the  answers,  and  shown  to  be  the  possession  of  a 
bailee  and  a  lessee.  Such  possession,  when  so  explained,  is 
not  inconsistent  with  good  faith.  Mayer  v.  Clark,  40  Ala.  259, 
269,  and  cases  there  cited.  The  other  circumstances  relied 
upon  to  establish  fraud,  such  as  unusual  particularity,  and  the 
delay  to  record  the  deed  until  after  the  court  was  in  session, 
though  calculated  to  excite  suspicion,  are  of  very  little  force. 
Terrell  v.  Green,  11  Ala.  207.  They  are  counterbalanced  by 
the  assertion  of  good  faith  alleged  in  the  answers.  Fraud 
is  a  fact.  It  must  be  proven.  Courts  will  not  strive  to  force 
conclusions  of  fraud.  Ala.  Life  Ins.  <f  Trust  Co.  v.  Pettway, 
24  Ala.  544  ;  Smith's  Heirs  v.  Branch  Bank  of  Mobile,  21  Ala. 
125.  This  leads  me  to  the  conclusion,  that  the  decree  of  the 
learned  chancellor  in  the  court  below  cannot  be  sustained, 
without  wholly  disregarding  the  evidence  for  the  appellants 
furnished  by  their  answers,  and  their  positive  denial  of  all  fraud 
alleged  in  the  bill ;  which  denial  is  not  neutralized  by  any  proof 
outside  the  admissions  of  the  answers.  The  court  below,  there- 
fore, erred  in  declaring  the  deed  of  the  4th  of  October,  1866, 
executed  by  Creswell  to  Crawford,  fraudulent  and  void,  upon 
the  evidence  afforded  by  the  pleadings.  From  this  evidence  I 
think  it  was  a  valid  sale  ;  and  if  it  was  a  valid  sale,  it  could 
not  be  a  part  of  a  general  assignment  for  the  benefit  of  all  the 
maker's  creditors.  Rev.  Code,  §  1867.  The  failure  of  Mrs. 
Creswell  to  sign  this  deed  was  of  no  consequence.     Her  signa- 
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ture  could  not  have  extended  beyond  a  relinquishment  of  her 
dower,  unless  there  was  a  special  covenant  by  her  expressing 
her  intention  to  bind  her  separate  estate.  Rev.  Code,  §§  1629, 
1826.     Such  relinquishment  is  wholly  voluntary  with  her. 

5.  The  deed  of  the  5th  of  October,  1866,  made  by  Creswell 
to  Crawford  and  Webb,  as  his  securities  on  his  bonds  as  the 
executor  of  the  last  will  and  testament  of  Robert  Creswell,  de- 
ceased, and  as  the  administrator  of  the  estate  of  Mary  Cres- 
well, deceased,  stands  upon  a  different  footing.  This  is  a  deed 
in  trust.  From  "Webb's  answer  it  appears  that  the  liabilities 
mentioned  in  this  conveyance  were  merely  nominal,  and  that 
upon  a  final  settlement  of  the  estates  therein  named,  the  said 
Creswell  was  discharged  from  liability  for  further  accounting. 
This  discharged  the  sureties  of  his  bonds.  This  seems  to  have 
been  the  condition  of  these  estates  when  this  deed  was  exe- 
cuted. There  was,  then,  really  no  sufficient  consideration  to 
support  it.  The  liability  of  Crawford  and  Webb  was  merely 
nominal ;  and  it.  proved  upon  the  final  settlement  of  the  estates 
of  Robert  and  Mary  Creswell  to  be  wholly  null.  The  deed 
was  properly  declared  void,  as  one  destitute  of  any  sufficient 
consideration  to  support  it.  Such  a  conveyance  must  not  only 
be  made  in  good  faith,  but  upon  a  consideration  deemed  valu- 
able in  law.  Frow  v.  Downman,  11  Ala.  880  ;  Bowman  v. 
Draughan,  3  Stew.  243  ;  Br.  Bk.  at  Decatur  v.  Kinsey,  5  Ala. 
9  ;  MeCown  v.  Wood,  4  Ala.  258.  The  decree  of  the  court 
below  setting  aside  this  deed  was  free  from  error. 

There  are  many  other  questions  raised  on  the  assignments 
of  error,  and  in  the  briefs  and  arguments  of  learned  counsel, 
which  are  not  noticed  in  this  opinion,  as  they  are  not  likely 
again  to  arise  upon  the  present  state  of  the  evidence. 

The  decree  of  the  court  below  is  reversed,  and  the  cause  is 
remanded,  for  further  proceedings  in  the  court  below,  in  con- 
formity with  the  law  as  indicated  in  this  opinion.  The  appel- 
lees, Kirksey  and  Coleman,  will  pay  the  costs  of  this  appeal  in 
this  court,  and  in  the  court  below. 


Jones's  Administrator  v.  Ray. 

Statutory  Heal  Action  in  Nature  of  Ejectment. 

Sale  of  lands  after  defendant's  death,  under  fi.  fa.  levied  in  his  lifetime. —  Under 
the  statute  which  allows  an  execution,  received  by  the  sheriff  during  the  defend- 
ant's lifetime,  to  be  levied  after  his  death  (Rev.  Code,  §  2875),  lands  may  be  sold 
after  the  defendant's  death,  under  a  levy  made  in  his  lifetime,  and  personal  notice 
thereof  given  to  him. 

Appeal  from  the  Circuit  Court  of  Montgomery. 
Tried  before  the  Hon.  James  Q.  Smith. 
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[Jones's  Administrator  v.  Ray.] 

Watts  &  Troy,  and  D.  T.  Blakey,  for  appellant. 
Stone  &  Clopton,  and  P.  T.  Sayre,  contra. 

B.  F.  SAFFOLD,  J.  —  The  suit  is  ejectment  by  the  appel- 
lant against  the  appellees.  The  land  was  conceded  to  have 
been  the  property  of  the  plaintiff's  intestate  at  the  date  of  his 
death,  on  the  28th  of  December,  1866.  The  defendants  claimed 
through  a  sale  under  execution  made  by  the  sheriff  on  the 
third  Monday  of  February,  1867,  under  the  following  circum- 
stances :  J.  M.  Williams  obtained  a  judgment  against  the  de- 
cedent, on  the  2d  of  June,  1866.  Execution  was  issued  on  it 
without  the  lapse  of  a  term,  when,  on  the  8th  of  December, 
1866,  a  second  alias  was  levied  on  the  lands  in  controversy,  and 
personal  notice  thereof  given  to  the  defendant  in  his  lifetime. 
Due  advertisement  was  made,  and  the  sale  took  place  under  this 
execution  and  levy  ;  the  defendant's  vendors  becoming  the  pur- 
chasers, paying  the  purchase-money,  and  receiving  the  sheriff's 
deed.  Upon  these  facts,  the  court,  by  request,  charged  the 
jury  to  find  for  the  defendants.     The  plaintiff  took  a  nonsuit. 

Section  2875  of  the  Revised  Code  provides,  that  "A  writ 
of  fieri  facias,  issued  and  received  by  the  sheriff  during  the 
life  of  the  defendant,  may  be  levied  after  his  decease,  or  an 
alias  issued  and  levied,  if  there  has  not  been  the  lapse  of  an 
entire  term,  so  as  to  destroy  the  lien  originally  created."  The 
charge  of  the  court  so  exactly  applies  this  law  to  the  facts  de- 
tailed, that  there  is  no  escape  from  its  correctness,  except  in 
the  unconstitutionality  of  the  law.  The  appellant  does  not 
make  that  question,  and  we  see  no  ground  upon  which  such  an 
objection  could  be  maintained. 

The  judgment  is  affirmed. 
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ACCOUNT. 

1.  Account  stated ;  when  recovery  may  be  had  under.  —  Under  a  count  on 

an  account  stated,  a  recovery  may  be  had  for  an  attorney's  fee  for 
professional  services  under  a  special  contract,  on  proof  of  the  per- 
formance of  the  services,  and  the  defendant's  subsequent  admission 
to  a  third  person,  not  the  plaintiffs  agent,  that  he  was  indebted  to 
the  plaintiff  in  the  specified  sum  for  the  services.  Wharton  v.  Cain, 
408. 

2.  Presumption  on  settlement   of  accounts.  — Whatever  presumption   of 

finality  arises  from  a  settlement  of  accounts  between  two  parties  is 
rebutted  and  destroyed  when  the  details  of  the  settlement  show  that 
the  particular  matter  afterwards  litigated,  though  anterior  to  the  set- 
tlement, was  not  embraced  in  it.     lb.  408. 

3.  Sufficiency  of  complaint.  —  In  an  action  on  an  account,  a  complaint  in 

the  form  prescribed  in  the  Appendix  to  the  Revised  Code  (p.  6  74)  is 
sufficient.     Pool  v.  Minge,  100. 
ACTION. 

1.  When  administrator  may  sue  in  his  own  name.  —  An  administrator  may 

sue  in  his  own  name,  on  a  promissory  note  or  bill  of  exchange  pay- 
able to  himself  individually,  which  he  has  taken  in  settlement  or  com- 
promise of  a  debt  due  to  the  estate;  and  his  removal  pending  the 
suit  is  no  defence  to  the  action,  unless  it  is  shown  that  he  has  been 
in  some  way  discharged  from  the  liability  thus  incurred.  McGehee 
v.  Slater,  431. 

2.  When  assignee  may  sue  on  note.  —  The  assignee  of  a  promissory  note, 

to  whom  it  has  been  transferred  by  the  payee,  not  by  indorsement  or 
delivery,  but  by  a  separate  writing,  may  maintain  an  action  on  it  in 
his  own  name,  whether  his  title  be  legal  or  equitable.  Morris  §• 
Blair  v.  Poillon,  403. 

3.  When  consignee  may  sue  for  loss  of  goods.  —  The  consignee  of  goods 

may  maintain  an  action  against  a  common  carrier  for  their  loss,  al- 
though another  person  was  the  owner  of  them,  or  was  jointly  inter- 
ested in  them  with  him.     Southern  Express  Co.  v.  Armstead,  350. 

4.  When  foreign  corporation  may  sue.  —  As  a  general  rule,  a  foreign  cor- 

poration may  prosecute  a  suit  in  the  courts  of  this  State,  whenever 
the  individual  corporators  would  be  permitted  to  do  so;  though  the 
court  might  withdraw  its  aid,  on  clear  proof  of  the  treasonable  char- 
acter of  the  corporation.  Importing  Sf  Exporting  Company  of  Georgia 
v.  Locke,  332. 

5.  When  guardian  may  sue  in  his  own  name.  —  A  guardian,  appointed  by 

a  probate  court  in  this  State,  in  June,  1861,  may  sue  in  his  own 
name  on  a  promissory  note  made  payable  to  him,  and  given  for  the 
hire  of  his  ward's  property.     Hightower  v.  Maull,  495. 

6.  When  infant  may  sue  on  contract  for  personal  services,  made  by  father.  — 

An  infant  may  sue  for  the  breach  of  a  contract  for  employment  as  a 
teacher,  made  for  her  by  her  father,  although  her  father  might  also 
maintain  an  action  ;  and  his  relinquishment  of  his  right  to  her  ser- 
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vices  or  wages,  in  such  case,  may  be  inferred  from  circumstances.  — 
Benziger  v.  Miller,  206. 

7.  When  action  lies  to  recover  back  illegal  taxes  and  fees  paid.  —  If  the 

owner  of  lands,  which  have  been  advertised  for  sale  for  the  non-pay- 
ment of  taxes,  voluntarily  proposes  to  the  tax-collector,  on  the  day 
appointed  for  the  sale,  that  he  will  pay  the  taxes  and  fees  as  charged, 
if  the  tax-collector  will  postpone  the  sale  until  the  next  day;  and  on 
the'  next  day,  pursuant  to  this  promise,  the  sale  having  been  post- 
poned, pays  the  amount  in  full,  but  declares  at  the  time  that  he  pays 
the  fees  under  protest ;  this  is  a  voluntary  payment,  and  he  cannot 
recover  back  any  portion  of  the  money.     Gachet  v.  McCall,  307. 

8.  Qui-tam  action  against  probate  judge  for  illegal  act  of  deputy  in  issuing 

marriage  license  to  minor.  —  A  probate  judge  is  responsible  for  the 
illegal  issue  of  a  marriage  license  to  a  minor  (Rev.  Code,  §§  2339, 
2342),  although  the  license  was  issued  without  his  knowledge,  by  a 
clerk  in  his  office,  who  had  never  qualified  as  deputy,  but  who  was 
authorized  by  him  to  issue  licenses  generally.     Wood  v.  Farnell,  547. 

9.  Emancipation  proclamation ;  its  effect  on  existing  cause  of  action.  —  The 

proclamation  of  the  emancipation  of  the  slaves,  January  1,  1863,  did 
not  destroy  or  impair  an  existing  cause  of  action  for  damages  on  ac- 
count of  injuries  inflicted  on  a  slave,  which  caused  his  death.  Fail's 
Adm'r  v.  Presley's  Adm'r,  342. 

ADVANCES  ON  CROPS. 

1.  Statutory  lien  for  advances  to  make  crop.  —  To  constitute  a  statutory 

lien  for  advances  to  make  a  crop  (Rev.  Code,  §  1858),  the  language 
of  the  statute  must  be  strictly  pursued,  and  it  must  "  be  declared,  in 
a  written  note  or  obligation  for  the  advance,  given  by  the  person  to 
whom  such  advance  is  made,  that  the  same  was  obtained  by  him, 
bond  fide,  for  the  purpose  of  making  a  crop  :  "  a  recital  in  the  note, 
and  in  the  accompanying  conveyance  of  the  crop,*  in  these  words, 
"  which  advances  were  made  me  to  enable  me  to  make  a  crop  the 
present  year,"  is  not  sufficient.     Dawson  v.  Higgins,  49. 

2.  Mortgage  of  crop  to  be  grown,  for  advances.  —  A  written  contract  in 

the  form  of  a  mortgage,  which  purports  to  have  been  made  to  secure 
a  promissory  note  given  for  advances  to  make  a  crop,  and  conveys 
the  crop  to  be  grown,  with  other  personal  property,  but  does  not. 
contain  the  words  necessary  to  constitute  a  statutory  lien  (Rev.  Code, 
§  1858),  is  nevertheless  valid  and  operative  as  a  mortgage  of  per- 
sonal property,  and  takes  effect,  as  against  subsequent  purchasers  of 
the  property,  from  the  date  of  its  admission  to  record.     lb.  49. 

3.  Liens  of  landlord  and  mortgagee  on  tenant's  crop,  for  advances.  —  A 

landlord's  statutory  hen  on  the  crop  of  his  tenant,  for  advances  made 
by  him  to  aid  in  its  cultivation  (Sess.  Acts,  1870-71,  p.  19),  is  su- 
perior to  that  of  another  person,  to  whom  the  tenant  was  indebted 
for  advances  made  under  a  former  contract,  and  whose  lien  for  such 
advances,  whether  in  the  form  of  a  mortgage,  or  a  statutory  note  or 
obligation  (Rev.  Code,  §  1858),  was  given  after  the  contract  of  rent- 
ing commenced,  but  before  any  advances  were  made  by  the  landlord. 
Wells  v.  Thompson,  83. 

AGENCY. 

1 .  Delegation  of  agent's  authority  to  sub-agent.  —  The  legal  maxim,  that 

an  agent  cannot  delegate  his  authority  to  a  sub-agent,  is  not  of  uni- 
versal application  to  factors  and  commission-merchants,  and  can 
only  be  invoked  by  the  principal,  when  sought  to  be  charged  by  the 
act  of  the  sub- agent.     Harralson  §•  Co.  v.  Stein,  347. 

2.  Criminal  liability  of  agent.  —  An  agent  or  servant,  having  the  superin- 

tendence of  a  house  where  spirituous  liquors  are  retailed,  and  who 
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suffers  gaming  on  the  premises  (Rev.  Code,  §  3625),  is  not  relieved 
from  criminal  liability,  because  his  principal  had  knowledge  of  the 
gaming,  and  did  not  prevent  it.      Wilcox  v.  The  State,  142. 

3.  Agent's  right  to  commissions.  —  A  land  agent  is  not  entitled  to  commis- 

sions, or  compensation,  "  for  procuring  a  purchaser  of  a  plantation," 
when  it  is  shown  that  the  intended  purchaser  declined  to  complete 
the  contract,  without  fault  or  negligence  on  the  part  of  the  principal, 
on  account  of  a  supposed  defect  of  title.  Blankenship's  Adm'rv. 
llyerson,  426. 

4.  Payment  to  father,  as  agent  of  child. — When  an  infant  sues  for  the 

breach  of  a  contract  of  employment,  made  for  her  by  her  father,  the 
defendant  may  prove  payments  made  to  her  father  on  account  of  her 
services,  if  it  appears  that  she  was  living  with  him  at  the  time,  and 
the  evidence  justifies  the  belief  that,  in  receiving  the  money,  he  was 
acting  as  her  agent,  or  in  the  exercise  of  proper  parental  care  and 
authority.     Benziger  v.  Miller,  207. 

5.  Ratification  of  unauthorized  act  of  person  assuming  to  act  as  agent  or 

guardian. —  Where  personal  property,  is  placed,  without  authority, 
by  one  who  assumes  to  act  as  the  guardian  of  the  owner,  in  the  hands 
of  another  person  for  sale,  and  is  sold  by  him  ;  and  a  promissory 
note  for  the  amount  of  money  received  by  him  as  the  price  is  after- 
wards given  by  him,  payable  to  the  person  from  whom  he  received 
the  property  as  such  guardian  ;  the  acceptance  of  this  note  by  the 
owner  of  the  property,  with  a  knowledge  of  the  circumstances  under 
which  it  was  given,  and  a  demand  of  payment  from  the  maker,  which 
was  refused,  are  not,  as  matter  of  law,  such  a  ratification  of  the  sale 
as  precludes  him  from  afterwards  maintaining  trover  against  the 
maker  of  the  note,  for  the  conversion  of  the  property.  Abbott  v. 
May,  97. 

6.  Sale  of  goods  by  clerk ;  ratification  of  agent's  unauthorized  act.  — Where 

a  clerk  or  salesman  in  a  store  sells  goods,  and  at  the  same  time 
agrees  to  take  back  damaged  goods  previously  sold  by  him  to  the 
purchaser ;  and  his  principal,  denying  his  authority  to  make  such  a 
promise,  repudiates  the  agreement,  and  notifies  the  purchaser  that  he 
will  not  take  back  the  former  goods  ;  the  bringing  of  a  subsequent 
action  by  the  principal,  to  recover  the  price  of  the  goods  last  sold  is 
not  necessarily  a  ratification  of  the  agent's  unauthorized  agreement, 
so  as  to  prevent  the  plaintiff  from  recovering  without  performing 
that  agreement ;  but  in  such  case,  the  authority  of  the  agent  to  make 
the  promise,  and  the  ratification  of  his  promise  by  the  principal,  are 
both  questions  of  facts  for  the  determination  of  the  jury;  and  a 
charge  which  assumes  that  he  had  authority,  or  that  there  was  a  suf- 
ficient ratification  to  bind  the  principal,  is  properly  refused.  Carew 
Sf  Son  v.  Lilienthall,  44. 

7.  Liability  of  probate  judge  for  illegal  act  of  deputy.  —  A  probate  judge 

is  responsible  for  the  illegal  issue  of  a  marriage  license  to  a  minor 
(Rev.  Code,  §§  2339,  2342),  although  the  license  was  issued  without 
his  knowledge,  by  a  clerk  in  his  office,  who  had  never  qualified  as 
deputy,  but  who  was  authorized  by  him  to  issue  licenses  generally. 
Wood  v.  Farnell,  546. 

ALIBI.     See  Criminal  Law,  60. 

AMENDMENT. 

1.  Amendable  defects  in  complaint. —  A  defect  in  the  complaint,  which,  if 

it  had  been  objected  to  in  the  primary  court,  might  have  been 
amended,  is  not  available  on  error,  when  the  complaint  shows  a  sub- 
stantial cause  of  action.     Wood  v.  Farnell,  546. 

2.  Amendment  of  complaint.  —  In  an  action  on  a  promissory  note,  payable 
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to  a  third  person  as  guardian  of  the  plaintiff,  if  the  complaint  does 
not  show  that  the  note  is  the  property  of  the  plaintiff,  the  defect  may 
be  remedied  (Rev.  Code,  §  2809)  by  amendment.  Robinson  v.  Dar- 
den,  71. 

3.  Amendments  of  summons  and  complaint,  in  description  of  defendant.  — 

Where  the  summons  and  complaint  are  against  the  defendant  in  his 
representative  character  as  executor,  they  cannot  be  so  amended  as 
to  authorize  a  recovery  against  him  personally.  Christian  v.  Morris, 
585. 

4.  Clerical  mistake  in  calculation  of  interest;  judgment  corrected  and  affirmed. 

—  On  the  rendition  of  a  judgment  by  default,  in  an  action  on  a  prom- 
issory note,  it  is  the  duty  of  the  clerk  to  compute  the  interest  (Rev. 
Code,  §  2770),  allowing  proper  credits  for  partial  payments  made, 
and  to  enter  judgment  for  the  amount  ascertained  to  be  due ;  and  if, 
by  mistake,  judgment  is  entered  for  a  greater  amount  than  is  actually 
due,  the  judgment  will  be  corrected  on  appeal,  and  affirmed  at  the 
costs  of  the  defendant.  Lenoir  v.  Broadhead's  Adm'r,  58. 
5.  Clerical  misprision  in  judgment.  —  Where  the  summons  and  complaint 
are  against  the  defendant  individually,  but  add  to  his  name  the  words 
"  administrator  of  A.  B.,  deceased,"  &c,  and  the  complaint  shows  a 
cause  of  action  against  him  individually  ;  while  the  judgment  is 
against  him  as  the  administrator  of  said  A.  B.,  deceased,  but  does 
not  direct  the  execution  to  be  levied  de  bonis  intestatis ;  the  judgment 
may  be  amended,  so  as  to  make  it  conform  to  the  complaint,  and 
consequently  the  clerical  error  furnishes  no  ground  for  a  reversal. 
Pool  v.  Minge,  100. 

6.  Amendment  of  judgment  nunc  pro  tunc;  return  to  certiorari.  —  When  a 

judgment  is  amended  nunc  pro  tunc,  pending  an  appeal,  the  amend- 
ment is  properly  included  in  the  return  to  a  certiorari,  afterwards 
granted.     Drake  §*  Wife  v.  Johnston  &f  Seats,  1. 

7.  Amendment  of  appeal,  citation,  Sfc.  —  Where  the  names  of  the  parties 

to  the  judgment  or  decree  appealed  from  are  incorrectly  stated  in 
the  certificate  of  appeal,  citation,  and  acknowledgment  of  security 
for  costs,  the  mistake  may  be  amended  in  the  appellate  court  (Rev. 
Code,  §§  4420-21),  and  does  not  furnish  sufficient  ground  for  a  dis- 
missal of  the  appeal  on  motion.     Alexander  v.  Rea,  64. 

APPEALS.     See  Error  and  Appeal  ;  Justices  of  the  Peace. 

APPEARANCE.     See  Pleading  and  Practice,  26,  27,  29. 

ARREST  OF  JUDGMENT.    See  Pleading  and  Practice. 

ASSAULT.    See  Criminal  Law,  1-3,  42,  43. 

ASSIGNMENT. 

1.  Assignment  for  benefit  of  creditors,  by  majority  of  partners  composing  in- 

solvent partnership.  —  When  a  partnership  consisting  of  three  part- 
ners becomes  insolvent,  two  of  the  partners  cannot,  without  the  con- 
sent or  ratification  of  the  third,  assign  the  partnership  assets  to  a 
trustee  for  the  benefit  of  its  creditors,  so  as  to  divest  the  right  and 
title  of  the  third  partner.     Dunklin  v.  Kimball,  251. 

2.  General  assignment  for  benefit  of  creditors.  —  If  a  debtor  makes   an 

absolute  conveyance  of  all  his  property  to  one  of  his  creditors,  in 
consideration  of  the  grantee's  promise  to  pay  another  creditor  the 
full  amount  of  his  debt,  and  to  pay  all  the  other  creditors  one  half 
of  their  respective  claims  (Rev.  Code,  §  1867),  the  stipulation  for 
the  benefit  of  the  creditor  who  was  to  be  paid  in  full  will  enure  to 
the  equal  benefit  of  all  the  others.     Murphy  §•  Co.  v.  Caldwell,  461. 
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When  recovery  may  be  had  under  common  counts.  —  When  a  tenant  holds 
over  after  the  expiration  of  his  lease,  a  recovery  may  be  had  against 
him  on  the  common  counts,  although  a  new  contract  was  made  dur- 
ing the  former  term,  which,  being  verbal,  was  void  under  the  statute 
of  frauds.     Parker's  Adm'r  v.  Hollis  $f  Alexander,  411. 

ATTACHMENT. 

1.  Landlord's  lien  on  crop,  for  rent,  not  destroyed  by  tenant's  death,  and 

insolvency  of  his  estate.  —  The  landlord's  lien  on  crops  grown  on  the 
rented  lands,  for  the  rent  of  the  current  year,  as  declared  by  the 
statute  (Rev.  Code,  §  2961),  is  not  created  by  the  levy  of  an  attach- 
ment, but  grows  out  of  the  contract ;  and  if  the  tenant  dies  after  the 
levy  of  an  attachment,  and  his  estate  is  declared  insolvent,  the  lien 
of  the  attachment  is  not  thereby  dissolved  or  destroyed.  McDon- 
ald's Adm'r  v.  Morrison,  30. 

2.  Conflicting  liens  of  mechanic,  under  local  law  of  Mobile,  and  plaintiff  in 

attachment.  —  Ihe  lien  given  to  a  sub-contractor  by  the  local  law  ap- 
proved December  9,  1841, "  For  the  better  securing  mechanics  in  the 
city  and  county  of  Mobile."  (Session  Acts  1841-42,  p.  3),  attaches 
on  the  delivery  of  an  attested  account,  and  intercepts  money  then 
due  to  the  chief  contractor,  or  subsequently  accruing  under  the  con- 
tract; but,  if  a  garnishment  is  served  on  the  debtor  before  the  de- 
livery of  such  attested  account,  its  lien  is  superior  to  that  of  the 
sub-contractor,  as  to  the  money  due  at  the  time  of  its  service.  Con- 
boy  v.  Fricke,  414. 

3.  Action  on  attachment  bond;  relevancy  of  subsequent  attachment.  —  In  an 

action  on  an  attachment  bond,  a  second  attachment,  sued  out  by  the 
plaintiff  therein  against  the  defendant  one  week  after  the  first,  is 
relevant  evidence  on  the  question  of  malice.  Ryall  v.  Marx  8f  Co. 
31. 

4.  Same;  plea  of  pendency  of  attachment  suit.  —  In  an  action  on  an  at- 

tachment bond,  the  pendency  of  the  attachment  suit  is  not  good  mat- 
ter for  a  plea,  either  in  abatement  or  in  bar,  since  the  statute  (Rev. 
Code,  §  2992)  authorizes  the  bringing  of  the  action  before  the  termi- 
nation of  the  attachment  suit.     Swanner  v.  Swanner,  66. 

ATTORNEY  AT  LAW. 

1.  Liability  of  county  for  fees  of  counsel  appointed  by  court  to  defend  ac- 

cused persons  in  criminal  cases.  —  When  an  attorney  is  appointed 
by  the  court  to  defend  accused  persons  who  are  unable  to  employ 
counsel  (Rev.  Code,  §  4171),  he  cannot  maintain  an  action  against 
the  county  to  recover  his  fees  for  services  so  rendered.  Posey  $f 
Tompkins  v.  Mobile  County,  6. 

2.  Constitutionality  of  revenue  law,  in  requiring  license  to  be  taken  out  by 

lawyers,  and  punishing  failure  as  misdemeanor.  —  The  legislature  has 
the  undoubted  right  to  require  lawyers,  as  well  as  persons  engaged  in 
any  other  profession,  occupation,  or  business,  to  take  out  a  revenue 
license,  and  to  make  the  engaging  in  any  such  profession  or  business, 
without  first  taking  out  the  required  license,  puuishable  as  a  misde- 
meanor by  fine^and  imprisonment.  (Saffold,  J.,  dissenting,  held 
that,  since  imprisonment  for  debt  was  prohibited  by  the  constitu- 
tion, a  person  who  violated  the  provisions  of  the  law,  by  failing  to 
take  out  a  license,  could  not  be  punished  by  imprisonment,  though 
the  amount  of  the  license  might  be  collected  by  execution.)  Cousins 
v.  The  State,  113. 

3.  License  lax  on  lawyers.  —  Under  the  constitution  and  laws  of  this  State, 

the  legislature  may  impose  a  license-tax  on  lawyers  engaged  in  the 
practice  of  their  profession,  and  enforce  its  payment  by  proper  pen- 
alties ;  and  this  power  it  may  delegate  to  a  municipal  corporation, 
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and  has  conferred  on  the  city  of  Montgomery.  Goldthwaite  v.  City 
Council  of  Montgomery,  486. 
4.  Competency  of  attorney,  as  witness  for  client.  —  The  rule,  which  forbids 
the  examination  of  an  attorney  as  a  witness,  respecting  "  confidential 
communications  "  between  him  and  his  client,  extends  only  to  dis- 
closures which  are  prejudicial  to  the  client,  and  may  be  waived  by 
him;  but  there  is  no  principle  of  public  policy,  which  prevents  the 
attorney  from  testifying  as  a  witness  for  his  client,  in  a  contest  with 
another  person.    Rowland  8f  Co.  v.  Plummer,  182. 

BAIL.     See  Criminal  Law,  4-6. 

BAILMENT. 

1.  When  bailee  may  maintain  detinue.  —  A  bailee,  with  whom  a  yoke  of 

oxen  are  left  "as  a  pawn  or  indemnity"  for  the  return  of  a  hired 
horse,  may  maintain  detinue  for  them  against  any  person  who  does 
not  show  a  better  title.     Noles  v.  Marable,  366. 

2.  Transfer  of  note  as  collateral  security,  or  under  agreement  to  collect 

and  apply  proceeds.  —  When  a  creditor  receives  from  his  debtor  a 
note  on  a  third  person,  either  as  collateral  security,  or  under  a  spe- 
cial agreement  to  collect  it  and  apply  a  part  of  the  proceeds  as  a  pay- 
ment on  the  original  debt,  the  debtor  cannot,  when  sued  on  the  orig- 
inal debt,  recoup  or  set  off  damages  sustained  by  him  on  account  of 
the  creditor's  failure  to  collect  the  transferred  claim,  or  to  use  due 
diligence  in  attempting  to  collect  it,  without  showing  that  the  dam- 
ages have  been  actually  sustained,  and  the  amount  thereof;  and 
when  the  creditor  is  an  administrator,  and  receives  the  transferred 
claim  from  a  debtor  of  the  estate,  whose  debt  he  has  compromised  by 
taking  a  note  payable  to  himself  individually,  and  afterwards  sues 
on  the  note  in  his  own  name,  the  agreement  as  to  the  transferred 
claim  is  not  available  as  a  defence  to  the  action.  McGehee  v.  Slater, 
431. 
See,  also,  Commission-merchant  ;  Common  Carriers. 

BANKRUPTCY. 

1.  Plea  of  bankruptcy,  and  replication  thereto.  — In  an  action  on  a  judg- 

ment, a  plea  averring  that,  s-ince  the  commencement  of  the  suit,  the 
plaintiff  has  become  a  bankrupt,  and  has  obtained  a  certificate  of 
discharge  in  bankruptcy,  if  verified  as  a  plea  puis  darrein  continuance 
(Rev.  Code,  §  2640),  is  a  good  plea  in  bar  ;  and  a  replication  to  such 
plea,  averring  that  the  plaintiff  had,  more  than  six  months  before 
said  bankruptcy,  assigned  the  judgment  to  another  person,  for  whose 
use  the  suit  is  brought,  is  a  sufficient  answer  to  it.  Penn  v.  Ed- 
wards, 63. 

2.  Right  of  assignee  to  recover  lands  fraudulently  converted,  by  bankrupt; 

conclusiveness  of  proceedings  in  bankrupt  court.  —  The  assignee  of  a 
bankrupt's  estate,  regularly  appointed,  may  sue  for  and  recover,  by 
action  at  law,  lands  conveyed  by  the  bankrupt  in  fraud  of  the  bank- 
rupt act;  and  neither  a  contest  of  the  bankrupt's  right  to  a  dis- 
charge by  a  creditor,  nor  the  bankrupt's  examination  on  that  contest, 
nor  his  final  discharge  by  the  bankrupt  court,  is  conclusive  on  the 
assignee  in  such  action,  as  to  the  conveyance  of  the  lands  by  the 
bankrupt.     Bradley  v.  Hunter,  265. 

3.  Debts  created  by  fraud  of  bankrupt,  Sfc. ;  jurisdiction  of  court.  —  "  Debts 

created  by  the  fraud  or  embezzlement  of  the  bankrupt,  or  by  his  de- 
falcation as  a  public  officer,  or  while  acting  in  any  fiduciary  char- 
acter "  (Bankrupt  Law  of  1867,  §  33),  are  not  affected  by  a  dis- 
charge in  bankruptcy,  and  are  not  within  the  exclusive  jurisdiction 
of  the  bankrupt  court.     When  the  bankrupt's  discharge  is  pleaded 
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to  an  action  on  such  a  debt,  it  is  a  good  replication  that  the  debt  was 
created  by  fraud,  &c. ;  and  the  court  in  -which  the  action  is  brought 
has  jurisdiction  to  try  the  issue.     Broadnax  v.  Bradford  fy  Co.  270. 

4.  Same;  what  constitutes  fraud.  —  False  representations  by  the  bankrupt, 

as  to  the  pecuniary  condition  of  the  partnership  of  which  he  is  a 
member,  made  with  the  intent  to  procure  goods  on  credit,  and  by 
means  of  which  goods  were  thus  obtained,  constitute  a  fraud  within 
the  meaning  of  the  33d  section  of  the  bankrupt  act,  and  avoid  his 
discharge  as  to  the  debt  so  created;  but  his  representations  as  to  the 
pecuniary  circumstances  of  his  copartner,  though  false,  are  not  fraud- 
ulent, unless  they  were  known  by  him  to  be  false,  or  were  made  with 
the  intent  to  deceive  ;  and  if  his  statements  as  to  the  pecuniary  cir- 
cumstances of  his  copartner  were  true,  his  failure  to  notify  the  cred- 
itor of  an  assignment  subsequently  made  by  said  partner,  would  not 
constitute  a  fraud,     lb.  270. 

5.  Proof  of  fraud.  —  On  the  issue  of  fraud  vel  non  in  the  creation  of  a 

debt  by  a  bankrupt,  by  false  representations  as  to  the  pecuniary  cir- 
cumstances of  his  copartner  and  the  partnership,  whereby  he  pro- 
cured goods  on  credit,  the  evidence  of  indebtedness  must  be  confined 
to  debts  existing  at  the  time  the  representations  were  made ;  but 
subsequent  transactions,  indicating  antecedent  indebtedness,  would 
be  competent  evidence,     lb.  270. 

6.  Validity  of  contract  for  forbearance  of  proceedings  in  bankruptcy.  —  A 

creditor  who  has  received  from  his  debtor  a  payment  or  preference 
which  is  offensive  to  the  provisions  of  the  bankrupt  law,  and  on 
which  other  creditors  might  institute  proceedings  under  that  law 
against  the  debtor,  may  lawfully  contract  with  them  for  the  forbear- 
ance of  such  proceedings ;  such  a  contract  is  not  contrary  to  public 
policy,  nor  violative  of  any  provision  of  law.  Perryman  v.  Allen, 
573. 
BILL   OF  EXCEPTIONS. 

1 .  Practice  on  motion  to  strike  out.  —  When  a  bill  of  exceptions  is  incor- 

porated in  the  transcript  by  the  clerk,  and  appears  to  be  regular  on 
its  face,  it  cannot  be  struck  out  on  motion,  supported  by  affidavits,  on 
the  ground  that  it  was  not  signed  by  the  presiding  judge  on  the  trial. 
If  the  record  has  been  improperly  made  up  in  the  court  below,  it 
must  be  corrected  in  that  court,  and  the  amended  record  brought  up 
by  certiorari.     Hollingsworth  v.  Chapman,  23. 

2.  When  bill  of  exceptions  will  not  be  established,  nor  brought  up  on  certio' 

rari.  —  This  court  will  not  establish  a  bill  of  exceptions,  nor,  if  signed, 
award  a  certiorari  to  bring  it  up  as  a  part  of  the  record,  when  there 
are  blanks  in  material  parts  of  it,  and  the  papers  intended  to  be  in- 
serted are  not  properly  identified.     Tuskaloosa  County  v.  Logan,  503. 

3.  Contents  of  bill  of  exceptions ;  exhibits. — When  it  is  intended  to  in- 

corporate into  the  bill  of  exceptions  papers  or  documents  which  were 
read  or  offered  in  the  court  below,  they  must  be  copied  into  the  bill 
before  it  is  signed  by  the  presiding  judge,  or  must  be  so  described, 
by  names  of  parties,  amounts,  or  other  identifying  features,  as  to 
leave  no  room  for  mistakes  in  the  transcribing  officer.     lb.  503. 

4.  Charges  to  jury ;  when  part  of  record. —  Charges  given  by  the  court, 

and  excepted  to,  must  be  incorporated  in  the  bill  of  exceptions  before 
it  is  signed;  and  charges  asked  in  writing,  whether  given  or  refused, 
must  be  so  marked  by  the  judge  (Rev.  Code,  §§  2754-5),  and  his 
name  must  be  subscribed  to  the  word  "  given  "  or  "  refused,"  as  the 
case  may  be;  otherwise,  they  do  not  become  a  part  of  the  record. 
lb.  503. 

5.  General  exception  to  charge  of  court.  —  A  general  exception  to  an  en- 

tire charge,  given  by  the  court  ex  mer»  motu,  and  consisting  of  sev- 
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eral  distinct  propositions,  some  of  which  are  correct,  is  too  indefinite; 

the  objectionable  parts  must  be  specifically  pointed  out.   Irvin  v.  The 

State,  181;  Cohen  v.  The  State,  108. 
BILLS   OF   EXCHANGE,   AND  PROMISSORY  NOTES. 

1.  Consideration  of  note.  —  Where  two  of  the  three  sureties  on  the  official 

bond  of  a  deceased  guardian  were  about  to  remove  from  the  State, 
while  proceedings  were  pending  against  his  administrator  to  compel 
a  settlement  of  his  guardianship,  and  the  third  surety  was  threaten- 
ing to  prevent  the  removal  of  their  property;  and  thereupon,  by 
agreement  between  the  three  sureties  and  the  succeeding  guardian, 
each  of  the  sureties  executed  his  promissory  note,  with  sureties,  for 
one  third  of  the  estimated  liability  of  the  deceased  guardian,  payable 
to  the  succeeding  guardian  individually,  who  was  to  collect  the  notes, 
and  apply  the  proceeds  to  the  satisfaction  of  the  deceased  guardian's 
liability;  with  the  further  agreement,  that  the  notes  were  to  be  re- 
duced, if  found  to  be  in  excess  of  the  guardian's  liability  when  ascer- 
tained, and,  if  less,  the  three  sureties  were  to  remain  jointly  liable 
,  for  the  residue,  —  held,  that  the  notes  were  supported  by  a  sufficient 
consideration,  on  proof  that  the  two  sureties,  in  pursuance  of  the 
agreement,  were  allowed  to  remove  their  property  without  molesta- 
tion, that  the  liability  of  the  deceased  guardian  was  ascertained  to 
be  greater  than  the  amount  of  the  three  notes,  and  that  his  estate 
was  insolvent.     Blankenship's  Adni'r  v.  Niinmo's  Adm,r,  506. 

2.  Confederate  treasury  notes,  as  consideration  of  note.  —  Where  a  bill  of 

exchange,  drawn  by  defendant,  in  Richmond,  Virginia,  in  1863,  was 
indorsed  for  his  accommodation  by  plaintiff,  and  was  discounted  by 
a  bank  in  Richmond ;  and  the  bill  not  being  paid  by  defendant  at 
maturity,  plaintiff  procured  a  bank  in  Mobile,  Alabama,  where  he 
had  Confederate  money  on  deposit,  to  forward  to  the  Richmond 
bank  the  necessary  funds  to  pay  it;  and  the  payment  was  made  in 
Confederate  treasury  notes;  held,  that  a  promissory  note,  afterwards 
given  by  defendant  to  reimburse  plaintiff  for  the  amount  thus  paid, 
was  supported  by  a  valid  consideration,  and  was  not  illegal,  nor  con- 
trary to  any  principle  of  public  policy.     Lyon  v.  Robertson,  74. 

3.  Presumption  as  to  meaning  of  "  dollars  "  in  note.  —  A  promissory  note 

for  the  payment  of  "  dollars,"  dated  in  January,  1865,  is  presumed 
to  be  payable  in  lawful  money,  and  not  in  Confederate  currency; 
but  this  presumption  may  be  rebutted,  by  proof  of  an  agreement  or 
understanding,  express  or  implied,  that  it  should  be  paid  in  Confed- 
erate currency.     Hightower  v.  Maull,  495. 

4.  Form  of  judgment  on  note  payable  in  gold.  —  In  an  action  on  a  prom- 

issory note,  dated  and  due  in  1866,  and  payable  on  its  face  "  in  gold  " 
(or  in  trover  for  its  conversion,  or  a  special  action  on  the  case  in  ref- 
erence to  it),  judgment  for  the  plaintiff  should  be  for  "dollars" 
simply,  and  not  for  "  dollars  in  gold,"  since  the  passage  of  the  "  legal- 
tender  "  acts  of  congress,     Munter  $f  Faber  v.  Rogers,  284. 

5.  Liability  of  indorser  of  non-negotiable  note;  waiver  of  suit  to  first  term 

against  maker.  —  An  indorsement  of  a  non-negotiable  note,  in  these 
words  :  "  For  value  received,  I  indorse  the  within  note  to  B.  W.,  and 
toaive  suit  to  be  brought  to  the  next  term  of  the  circuit  court,  when 
suit  should  be  brought,"  is  an  absolute  and  unconditional  waiver  of 
the  time  of  bringing  suit  against  the  maker,  and  does  not  impose  on 
the  indorsee  the  duty  of  bringing  suit  to  the  second  ensuing  term 
(Rev.  Code,  §§  1851,  1853);  but  he  must,  nevertheless,  bring  suit 
against  the  maker,  before  the  statute  of  limitations  has  effected  a 
bar,  and  prosecute  it  to  insolvency.  Walker  v.  Wigginton's  Adm'r, 
579. 

6.  Same;  what  excuses  prosecution  of  suit  to  insolvency.  —  If  the  maker  of 
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the  assigned  note  is  dead  at  the  time  of  the  assignment,  and  his  es- 
tate is  declared  insolvent  after  the  institution  of  a  suit  against  his 
personal  representative,  this  excuses  the  assignee  (Rev.  Code,  § 
1854,  cl.  6)  from  prosecuting  the  suit  to  a  return  of  "No  property 
found  "  on  an  execution.      Walker  v.  Wigginton's  Adm'r,  579. 

7.  Promissory  note  of  executor.  —  A  promissory  note,  given  by  an  execu- 

tor, is  his  personal  contract,  and  will  not  support  an  action  against 
him  in  his  official  capacity,  although  words  descriptive  of  his  repre- 
sentative character  are  added  to  his  signature.  Christian  v.  Morris, 
585. 

8.  Promissory  note  payable  at  specified  place :  variance.  —  When  a  prom- 

issory note  is  on  its  face  made  negotiable  and  payable  at  a  specified 
place,  "  with  the  current  rate  of  exchange  on  New  York,"  it  may  be 
described  in  the  complaint  as  payable  generally,  and  the  other  words 
may  be  omitted.  (Brickell,  J.,  dissenting.)  Morris  Sf  Blair  v. 
Poillon,  403. 

9.  Same.  —  Where  the  promissory  note  sued  on  is  described  in  the  com- 

plaint is  payable  generally,  while  that  offered  in  evidence  is  payable 
at  a  bank,  or  other  specified  place,  the  variance  is  immaterial,  as  the 
legal  effect  of  the  note  is  the  same  in  both  cases.  Clark  v.  Moses, 
326. 

10.  Averment  of  plaintiff's  ownership  of  note. — In  an  action  on  a  promis- 

sory note,  by  an  assignee,  the  words,  "  said  note  being  the  property 
of  the  plaintiff,"  are  a  sufficient  averment  in  the  complaint  of  the 
plaintiffs  ownership,  without  an  averment  that  it  was  assigned  or 
transferred  to  him.     Morris  Sf  Blair  v.  Poillon,  403. 

11.  Same.  —  "  Which  said  note  is  now  the  property  of  plaintiff,"  is  a  suffi- 

cient averment  of  the  plaintiff's  ownership  of  the  note  sued  on,  in  an 
action  by  an  assignee  against  the  maker.     Clark  v.  Moses,  326. 

1 2.  Transfer  of  note  by  executor.  —  A  promissory  note,  payable  to  execu- 

tors, and  given  for  the  price  of  property  sold  by  them  under  an  order 
of  the  probate  court,  may  be  transferred  by  them  to  a  distributee,  in 
payment  pro  tanto  of  his  distributive  share  ;  and  such  transfer  passes 
a  title  to  the  distributee,  on  which  he  may  maintain  an  action 
against  the  maker,  or  successfully  defend  an  action  by  an  adminis- 
trator de  bonis  non.   lb.  326. 

13.  Transfer  of  note  in  1862,  between  parties  in  New  York,  while  in  hands 

of  Confederate  States  receiver  in  Alabama.  —  The  owner  of  a  prom- 
issory note,  being  a  resident  citizen  of  New  York,  might  there  law- 
fully transfer  it  in  the  year  1862,  to  another  resident  citizen  of  New 
York,  although  the  note  itself  was  then  in  the  hands  of  a  sequestra- 
tion receiver  of  the  Confederate  States  in  Alabama,  where  the  maker 
lived.     Morris  §"  Blair  v.  Poillon,  403. 

14.  Transfer  of  promissory  note;  governed  by  what   law.  —  If  a  married 

woman,  residing  with  her  husband  in  Alabama,  acquires  a  promis- 
sory note  as  a  part  of  her  statutory  separate  estate,  and  she  and  her 
husband  afterwards  remove  to  Mississippi,  the  validity  of  a  transfer 
of  the  note,  subsequently  made  in  Mississippi,  whether  by  delivery 
or  in  writing,  is  governed  by  the  laws  of  that  State.  Clanton  v. 
Barnes,  260. 
15.  Transfer  of  note  as  collateral  security,  or  under  agreement  to  collect  and 
apply  proceeds.  —  When  a  creditor  receives  from  his  debtor  a  note  on 
a  third  person,  either  as  collateral  security,  or  under  a  special  agree- 
ment to  collect  it  and  apply  a  part  of  the  proceeds  as  a  payment  on 
the  original  debt,  the  debtor  cannot,  when  sued  on  the  original  debt, 
recoup  or  set  off  damages  sustained  by  him  on  account  of  the  cred- 
itor's failure  to  collect  the  transferred  claim,  or  to  use  due  diligence 
VOL.   II.  39 
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in  attempting  to  collect  it,  without  showing  that  the  damages  have 
been  actually  sustained,  and  the  amount  thereof;  and  when  the  cred- 
itor is  an  administrator,  and  receives  the  transferred  claim  from  a 
debtor  of  the  estate,  whose  debt  he  has  compromised  by  taking  a 
note  payable  to  himself  individually,  and  afterwards  sues  on  the 
note  in  his  own  name,  the  agreement  as  to  the  transferred  claim  is 
not  available  as  a  defence  to  the  action.     McGehee  v.  Slater,  431. 

16.  Transfer  of  promissory  note,  by  husband,  to  trustee  for  wife.  —  If  the 

husband  is  indebted  to  the  wife,  for  moneys  belonging  to  the  corpus 
of  her  statutory  separate  estate,  which  he  has  received  and  used,  he 
may  lawfully  transfer  to  her,  or  to  another  person  as  trustee  for  her, 
a  promissory  note  of  which  he  is  the  owner  and  holder;  and  so  far 
as  the  rights  of  his  other  creditors  are  concerned,  such  transfer 
stands  on  the  same  footing  as  any  other  conveyance  by  a  debtor. 
Rowland  $•  Co.  v.  Plummer,  182. 

17.  Registration    of  assignment  of  promissory  note.  —  An   assignment  in- 

dorsed on  a  promissory  note,  in  these  words  :  "  For  and  in  consider- 
ation that  I  am  indebted  to  my  wife,  A.  E.,  in  the  sum  of  $5,000,  for 
money  of  her  separate  estate  borrowed  and  used  by  me,  and  am  de- 
sirous to  pay  the  same,  I  do  hereby  transfer  and  assign  the  within 
note  to  W.  T.  P.,  as  trustee  for  the  said  A.  E.,  who,  as  trustee,  is 
hereby  directed  and  empowered  to  collect  the  amount  of  same  when 
due,  and  pay  the  proceeds  to  the  said  A.  E.  as  a  credit  on  my  in- 
debtedness to  her,"  —  is  not  such  an  instrument  for  the  security  of  a 
debt  as  is  required  to  be  recorded.     lb.  182. 

18.  Proof  of  payment  of  note.  —  Possession  of  a  promissory  note  by  the 

maker,  and  of  a  receipt  from  the  payee  for  the  amount  of  the  note, 
to  be  credited  on  the  note,  is  sufficient  to  create  a  presumption  of 
payment  of  the  note.     Penn  v.  Edwards,  63. 

19.  Set-off.  —  In  an  action  on  a  promissory  note,  by  a  second  indorsee  or 

transferee  against  the  maker,  a  promissory  note  made  by  the  plain- 
tiff's immediate  indorser  and  another  person,  payable  to  a  stranger, 
is  not  available  to  the  defendant  as  a  set-off  (Rev.  Code,  §  2642),  on 
proof  that  it  was  in  his  possession  at  the  time  the  note  sued  on  was 
transferred  to  the  plaintiff.     Bostick  v.  Scruggs'  Executors,  10. 

20.  Set-off  against  assigned  note.  —  In  an  action  on  a  promissory  note  not 

payable  at  a  bank  or  banking  house  (Rev.  Code,  §  1839),  brought  by 
an  assignee  against  the  maker,  the  defendant  may  set  off  another 
note,  which  the  assignor  owed  him  at  the  time  of  the  assignment  and 
notice  thereof,  although  the  assigned  note  was  not  due  at  that  time. 
Russell  v.  Redding,  448. 
BOUNDARY. 

1.  Proof  of  boundary.  —  A  disputed  boundary  line   may  be  proved  by 

reputation,  or  by  the  admissions  of  an  adverse  party  in  interest. 
Shook  v.  Pate,  91. 

2.  County  surveyor  as  expert. —  A  county  surveyor,  testifying  as  to  a  line 

which  he  has  himself  run,  may  state  that  it  was  run  correctly,  and 
may  state  the  facts  on  which  he  bases  his  opinion  of  its  correctness; 
as  that  he  found  the  "corner  stake,"  "bearing  points,"  "  marked 
trees,"  &c.     lb.  91. 

3.  Diagram  of  land.  —  In  testifying  as  to  a  disputed  boundary  line,  a 

surveyor  may  use  a  diagram  to  illustrate  his  evidence,  or  make  it  in- 
telligible to  the  jury,  although  the  diagram  was  not  made  by  himself, 
and  is  not  shown  to  contain  a  perfectly  accurate  description  of  the 
lands.     lb.  91. 

4.  Ex  parte  survey.  —  A  survey  of  a  disputed  line,  made  by  any  other 

person  than  the  county  surveyor,  is  not  competent  evidence  against 
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a  party  who  had  no  notice  of  it,  and  who  did  not  participate  in 
making  it.  Avary  v.  Searcy,  54. 
5.  Construction  of  boundary  in  deed  for  land,  and  admissibility  of  parol 
evidence  to  explain.  —  In  the  construction  of  deeds,  or  other  written 
contracts,  parol  evidence  is  inadmissible  to  establish  an  intention  dif- 
ferent from  that  which  is  expressed,  but  may  be  received  to  explain 
what  is  meant  by  the  words  used;  and  it  is  available  for  the  court, 
as  well  as  for  the  jury.  Thus,  in  an  action  to  recover  damages  for 
the  erection  of  a  mill-dam,  which  overflowed  plaintiff's  lands,  the 
words,  "  Down  the  east  bank  of  said  creek  to  the  ford  below  the 
mill,  thence  with  the  centre  of  the  creek  to  the  section  line,"  are 
properly  construed  by  the  court  to  mean  the  top  of  the  bank  above 
the  ford,  and  not  the  low-water  line,  when  it  is  shown  that  the  plain- 
tiff's vendor,  at  the  time  of  the  sale  and  conveyance  to  him,  also 
owned  the  adjacent  lands  on  the  opposite  side  of  the  creek,  and  had 
erected  on  them  a  mill,  with  a  dam  extending  across  the  creek, 
which  he  continued  to  use  after  the  sale  and  conveyance  to  the  plain- 
tiff, and  until  he  sold  them  to  the  defendant.   Jenkins  v.  Cooper,  419. 

BURGLARY.     See  Ckiminal  Law,  7-9,  44-46. 

CERTIORARI. 

1.  When  certiorari  will  not  be  awarded  to  appellant. —  Under  the  11th  rule 

of  practice  (Rev.  Code,  p.  817),  a  certiorari  from  this  court  will  not 
be  awarded,  at  the  instance  of  the  appellant,  to  bring  up  pleadingy 
which  appear  to  have  been  omitted  from  the  transcript,  without  ans 
showing  as  to  the  contents  of  the  omitted  pleadings,  or  the  time  when 
the  appellant  discovered  the  defects  of  the  transcript,  or  the  diligence 
exercised  by  him  in  attempting  to  cure  them ;  nor  where  the  omitted 
pleadings  appear  to  have  been  mere  nullities,  which  might  have  been 
stricken  out  as  frivolous.     Curry  v.  Edwards,  258. 

2.  Return  to  writ. — When  a  judgment  is  amended  nunc  pro  tunc,  pending 

an  appeal,  the  amendment  is  properly  included  in  the  return  to  a 
certiorari  afterwards  granted.    Drake  &f  Wife  v.  Johnston  Sf  Seats,  1. 

3.  When  bill  of  exceptions  will  not  be  brought  up  on  certiorari.  —  This 

court  will  not  establish  a  bill  of  exceptions,  nor,  if  signed,  award  a 
certiorari  to  bring  it  up  as  a  part  of  the  record,  when  there  are  blanks 
in  material  parts  of  it,  and  the  papers  intended  to  be  inserted  are  not 
properly  identified. .    Tuskaloosa  County  v.  Logan,  504. 

CHANCERY. 

I.  Jurisdiction. 

1.  Custody  of  infants.  —  The  custody  of  a  child  is  always  a  proper  sub. 

ject  of  chancery  jurisdiction ;  and  it  is  immaterial  whether  that  juris- 
diction is  invoked  by  bill,  petition,  or  application  for  habeas  corpus- 
In  the  decision  of  the  question,  the  welfare  of  the  child  is  the  chief 
consideration ;  and  when  there  is  no  property,  letters  of  guardianship 
have  but  little  weight.  In  this  case,  the  court,  affirming  the  decision 
of  the  chancellor,  refused  to  withdraw  a  female  child,  nine  years  of 
age,  at  the  suit  of  her  paternal  grandmother,  from  the  custody  of  her 
uncle  by  marriage,  who  was  also  her  father  by  statutory  adoption, 
was  possessed  of  a  large  estate,  and  shown  to  be  a  suitable  and  proper 
person  to  have  the  care  of  her;  the  evidence  showing  that  the  grand- 
mother was  in  limited  circumstances,  and  had  the  care  and  custody 
of  the  girl's  only  brother;  and  the  girl  herself,  on  personal  examina- 
tion by  the  chancellor,  expressing  a  preference  to  remain  with  her 
uncle.     Woodruff  v.  Conley,  304. 

2.  When  equity  will  not  set  aside  administrator's  sale.  —  A  sale  of  land  by 
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an  administrator  without  an  order  of  the  probate  court,  or  under  an 
order  which  is  void  for  want  of  jurisdiction,  is  not  such  a  cloud  on 
the  title  as  will  justify  the  interference  of  a  court  of  equity  to  set  it 
aside.     Florence  v.  Paschal,  29. 

3.  Fraudulent  chancery  decree.  —  A  decree  in  chancery  foreclosing  a  mort- 

gage, if  obtained  by  fraud,  is  void,  and  will  be  so  declared  at  the  in- 
stance of  a  party  whose  rights  are  injuriously  affected  by  it,  on  bill 
filed  to  set  it  aside  on  that  ground ;  and  an  asserted  title,  founded 
upon  it,  is  also  void.     Eslava  v.  Eslava,  32. 

4.  Injunction  of  action  at  law.  —  Equity  will  not  enjoin  an  action  at  law, 

when  the  bill  shows  that  the  complainant  has  a  full  and  complete  de- 
fence in  the  legal  forum.      Womack  v.  Powers,  5. 

5.  When  equity  will  enjoin  action  of  ejectment,  and  compel  divestiture  of 

legal  title  to  land.  —  Where  the  vendor  of  land  has  recovered  a  judg- 
ment on  the  notes  for  the  purchase-money,  which  the  purchaser  is 
unable  to  pay;  and  it  is  thereupon  agreed  between  them  and  the 
father  of  the  purchaser,  that  the  father  shall  pay  the  judgment,  and 
shall  take  a  deed  for  the  land  directly  from  the  vendor,  and  that  the 
vendor's  unrecorded  deed  to  the  purchaser  shall  be  cancelled  and 
destroyed;  and  this  agreement  is  fully  executed,  —  a  court  of  equity 
will  enjoin  an  action  of  ejectment  subsequently  instituted  by  the  son 
against  the  father,  and  decree  a  divestiture  of  the  legal  title  out  of 
the  son  in  favor  of  the  father.     Reavis  v.  Reavis,  60. 

6.  When  equity  will  enjoin  judgment  at  law. —  A  court  of  equity  will  per- 

petually enjoin  the  collection  of  a  judgment  at  law,  where  it  appears 
that  the  defendant  was  not  served  with  process,  and  that  he  had  a 
valid  defence  to  the  action ;  although  the  judgment  might  also  be  re- 
versed on  error,  on  account  of  the  failure  of  the  record  to  show  the 
service  of  process.     Robinson  v.  Reid's  Executor,  69. 

7.  When  equity  will  enjoin  execution  against  administrator  personally,  on 

judgment  against  him  officially.  —  When  an  execution  on  a  judgment 
or  decree  against  an  administrator,  to  be  levied  de  bonis  intestatis,  has 
been  returned  "No  property  found,"  and  the  estate  is  afterwards 
declared  insolvent,  a  court  of  equity  will  enjoin  an  execution  against 
him  personally,  issued  after  the  declaration  of  insolvency,  although 
he  may  also  have  it  superseded.     Lambert  v.  Mallett,  73. 

8.  Same.  —  It  is  no  defence  to  a  bill  filed  for  that  purpose,  that  the  in- 

solvency of  the  estate  was  caused  by  the  administrator's  neglect  to 
collect  the  solvent  assets.     Balkum  v.  Harper's  Adm'r,  429. 

9.  Injunction  of  application  to  probate  court  for  statuto?-y  new  trial  in  mat- 

ter of  contested  probate  of  will.  —  An  application  to  the  probate  court 
for  a  statutory  new  trial  (Rev.  Code,  §  2827),  in  the  matter  of  the 
probate  of  a  will,  which  had  been  rejected  when  propounded  by  the 
executor,  will  not  be  enjoined  in  equity,  on  the  ground  that  the  matter 
has  been  finally  adjudicated  between  the  parties,  when  it  appears  that 
the  supposed  final  adjudication  was  before  the  passage  of  the  law 
authorizing  a  new  trial,  and  that  the  parties  are  not  the  same.  Mor- 
gan v.  Morgan's  Adm'r,  89. 
10.  When  wife  may  enjoin  execution  in  favor  of  husband's  creditors.  —  When 
an  execution  against  the  husband  is  levied  on  property,  real  or  per- 
sonal, to  which  the  wife  has  the  legal  title,  she  has  an  adequate 
remedy  at  law,  and  cannot  resort  to  equity  without  showing  special 
circumstances;  but,  if  her  title  is  founded  on  a  purchase  at  sheriff's 
sale  under  execution  against  her  husband,  issued  on  a  chancery  decree 
in  her  own  favor,  which  would  not  be  conclusive  on  a  purchaser  at  a 
subsequent  execution  sale  against  him,  and,  in  the  event  of  a  contest 
with  such  purchaser,  the  controversy  would  involve  transactions  be- 
tween husband  and  wife,  and  rights  of  property,  perhaps,  only  sus- 
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tainable  in  equity,  she  may  come  into  equity,  to  have  her  rights  de- 
clared and  established,  and  to  enjoin  the  execution  sale.  Brevard's 
Executors  v.  Jones,  221. 

11.  Wife's  separate  estate;  how  created,  and  when  protected  against  hus- 

band's creditors.  —  A  married  woman  may,  with  the  consent  or  appro- 
bation of  her  husband,  acquire  a  separate  estate  in  the  savings  of 
her  own  industry  and  economy,  which  a  chancery  court  will  protect 
against  the  subsequent  creditors  of  her  husband ;  and  if  her  husband 
uses  her  separate  funds,  thus  acquired,  in  the  purchase  of  lands,  tak- 
ing the  title  to  himself  individually,  and  mortgages  these  lands, 
against  her  consent,  to  secure  debts  subsequently  contracted  by  him, 
she  may  maintain  a  bill  in  chancery,  after  her  husband's  death, 
against  the  mortgagee  and  a  purchaser  at  the  mortgage  sale.  Rivers 
v.  Carleton,  40. 

12.  Same;  when  declared,  and  protected  against  mortgage  of  husband  and 

wife.  —  Lands  conveyed  by  the  wife's  guardian  to  her  husband,  in 
satisfaction  of  a  decree  rendered  against  him  on  settlement  of  his 
guardianship,  will  be  decreed  in  equity  to  be  her  statutory  separate 
estate,  and  will  be  protected  against  a  mortgage  executed  by  her  and 
her  husband  to  one  who  had  notice  of  her  equitable  rights.  Fry  v. 
Hamner,  52. 

13.  Same ;  how  created,  and  how  charged. —  Where  the  property  of  the  in- 

tended wife  is  conveyed,  by  ante-nuptial  settlement,  to  a  trustee  for 
her  sole  and  separate  use  and  benefit  during  the  coverture,  and  not 
to  be  subject  to  the  debts  or  contracts  of  her  husband,  the  property 
is  held  under  the  provisions  of  the  deed,  and  not  under  the  statutes 
governing  the  separate  estates  of  married  women;  and  it  may  be 
charged  in  equity  with  the  payment  of  debts  contracted  by  her  with- 
out the  concurrence  of  her  trustee  or  husband,  if  the  deed  contains 
no  restriction  of  her  power  to  charge  it.  Braune  v.  McGee  §*  Wife, 
359. 

14.  When  wife  may  come  into  equity,  to  recover  or  protect  statutory  separate 

estate.  —  A  married  woman,  asserting  title  to  lands,  as  a  part  of  her 
statutory  separate  estate,  under  a  valid  conveyance  from  her  husband 
during  coverture,  may  maintain  a  suit  in  equity  against  a  subsequent 
purchaser  at  execution  sale  against  the  husband,  to  whom  the  hus- 
band voluntarily  surrendered  the  possession,  to  recover  the  possession 
of  the  lands,  and  to  establish  and  quiet  her  title.  Barclay  v.  Plant, 
509. 

15.  Same.  —  A  married  woman,  having  an  unrecorded  deed  from  her  hus- 

band, for  lands  which  he  conveyed  to  her  in  consideration  of  her 
separate  property  previously  converted  by  him  to  his  own  use,  and 
which  have  been  subsequently  sold  under  execution  against  him,  and 
recovered  by  the  purchaser  in  an  action  of  ejectment  against  her 
tenant,  cannot  maintain  a  bill  in  equity  to  enjoin  a  writ  of  hab.  fac. 
poss.  on  the  judgment,  since  she  has  an  adequate  remedy  at  law. 
Holloway  v.  Grace,  42. 

16.  Mortgage  by  husband  and  wife,  of  wife's  lands;   resulting   trust.  —  A 

promissory  note,  and  a  mortgage  on  the  wife's  lands  to  secure  it,  both 
signed  by  husband  and  wife,  and  given  for  money  advanced  to  them 
to  enable  them  to  cultivate  the  land,  and  to  pay  off  a  valid  outstand- 
ing incumbrance  on  it,  are  absolutely  void,  as  against  the  wife  and 
her  statutory  separate  estate;  and  the  mortgagee  cannot  claim  a  re- 
sulting trust  in  the  land  to  the  extent  of  the  money  paid  in  extin- 
guishment of  the  valid  incumbrance,  nor  be  subrogated  to  the  rights 
of  the  party  who  held  that  incumbrance.     Fry  v.  Hamner,  52. 

1 7.  Same.  —  If  a  married  woman  borrows  money  to  pay  for  land,  and  takes 

the  title  in  her  own  name;  and  afterwards,  without  the  concurrence 
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of  her  husband,  executes  her  promissory  note  to  the  lender  for  the 
aim  borrowed,  and  a  mortgage  on  the  land  to  secure  its  payment,  — 
the  note  and  mortgage  are  both  void,  and  create  no  liability  against 
her  personally,  or  against  her  statutory  separate  estate;  nor  can  the 
mortgagee  claim  a  resulting  trust  in  the  lands,  because  his  money 
was  loaned  for  the  purpose  of  being  used  in  making  the  purchase, 
and  was  so  used.     Riley  v.  Pierce,  93. 

18.  Guardian,  acting  without  authority,  held  liable  as  trustee  in  invitum. — 

A  person  who  assumes  to  act  as  the  guardian  of  a  lunatic  without 
authority,  or  under  an  appointment  by  the  probate  court  which 
is  void  for  want  of  jurisdiction,  may  be  charged  as  a  trustee  in 
invitum,  and  compelled  to  account  in  the  chancery  court ;  and  he 
cannot  protect  himself  from  such  accounting  by  pleading  a  former 
settlement  in  the  probate  court,  which  was  void  for  want  of  jurisdic- 
tion.    Moody  v.  Bibb,  245. 

19.  Same.  —  One  who  assumes  to  act  as  the  guardian  of  an  infant  with- 

out authority,  or  under  an  appointment  which  is  void  for  want  of 
jurisdiction  in  the  court  by  which  it  was  granted,  becomes  liable  as 
a  trustee  in  invitum,  and  maybe  made  to  account  in  a  court  of  equity. 
Corbitt  v.  Carroll,  315. 

20.  When  legatee  may  come  into  equity.  —  A  legatee  may  file  a  bill  in  equity 

for  the  recovery  of  his  legacy,  whether  the  executor  has  assented 
thereto  or  not,  although  he  might  also  enforce  its  payment,  after  the 
executor  has  assented,  by  proceedings  in  the  probate  court.  Millsap 
v.  Stanley,  319. 

21.  When  equity  will  enjoin  payment  of  salary  to  incumbent,  pending  contest 

of  right  to  office.  —  A  court  of  equity  will  not  interfere  by  injunction, 
at  the  instance  of  a  party  who  claims  an  office  under  an  election  by 
the  people,  to  restrain  the  payment  of  the  salary  to  the  incumbent, 
pending  the  trial  of  a  contest  as  to  the  right  to  the  office,  unless  the 
bill  shows  that  an  action  at  law  for  the  salary  or  fees  received  by  the 
incumbent  would  be  abortive.     Colton  v.  Price,  424. 

22.  When  officer  may  maintain  bill  in  equity  against  usurper.  —  A  lawful 

sheriff,  whose  office  has  not  been  vacated  or  abandoned,  though  his 
sureties  have  been  discharged  from  liability  on  his  bond,  and  a  va- 
cancy has  been  certified  to  the  governor,  and  has  been  filled  by  ap- 
pointment, may  maintain  a  bill  in  equity  against  the  person  so  ap- 
pointed, to  enjoin  him  from  exercising  the  duties,  or  receiving  the 
emoluments  of  the  office.  (Brickell,  J.,  dissenting.)  Bruner  v. 
Bryan,  523. 

23.  When  prohibition  will  not  be  granted  to  chancellor  in  matter  of  contested 

election.  —  This  court  will  not  grant  a  writ  of  prohibition  to  the  chan- 
cellor, to  restrain  him  from  interfering  by  injunction,  in  the  matter 
of  a  contested  election,  to  prevent  the  use  of  a  certificate  of  election, 
which  is  alleged  in  the  bill  to  have  been  obtained  on  false  and  fraud- 
ulent returns  ;  although  the  certificate  was  granted  by  the  returning 
officer  under  a  mandamus  from  the  circuit  court,  and  although  the 
person  who  is  in  possession  of  the  office,  and  by  whom  the  bill  in 
chancery  was  filed,  is  alleged  by  the  petitioner  to  have  been  ineligi- 
ble at  the  time  of  the  election.  (Brickell,  J.,  dissenting.)  Ex 
parte  Reid,  439. 

24.  Marshalling  assets  between  vendor's  lien  and  subsequent  mortgage.  —  A 

mortgagee  of  lands  on  which  there  is  an  outstanding  vendor's  lien, 
whose  mortgage  also  includes  other  lands  as  well  as  personal  property, 
will  be  compelled  in  equity,  at  the  suit  of  the  vendor,  to  exhaust  the 
other  lands  and  property,  before  resorting  to  the  lands  affected  by 
the  vendor's  lien,  although  he  had  no  notice  of  that  lien  when  he 
took  his  mortgage ;  and  if  any  part  of  the  personal  property  has 


INDEX.  615 

CHANCERY  —  Continued. 

been  wasted,  or  misapplied,  through  any  fault,  or  want  of  due  dili- 
gence on  his  part,  he  must  bear  the  loss.    Gordon  if  Stokes  v.  Bell,  21 3. 

25.  Reformation  and  foreclosure  of  mortgage.  —  A  mortgagee  may  c^me  into 

equity,  to  have  his  mortgage  reformed,  by  the  correction  of  a  mistake 
in  the  description  of  the  lands  conveyed,  and  to  have  it  foreclosed 
after  the  law-day  has  passed;  and  when  the  jurisdiction  of  the  court 
has  attached  for  that  purpose,  it  will  go  on  and  settle  all  questions  in 
litigation  between  the  parties,  growing  out  of  those  matters.  Alex- 
ander v.  Rea,  450. 

26.  When  equity  will  not  decree  specific  performance  of  contract.  —  A  bill  for 

the  specific  performance  of  a  contract  for  the  division  of  land  be- 
tween two  joint  owners  cannot  be  sustained,  when  the  complainant's 
testimony  shows  that  he  purchased  an  undivided  interest  from  the 
defendant,  and  that  the  parcel  he  was  to  receive  on  the  division  was 
in  consideration  of  his  interest  in  the  land  and  the  money  he  paid  to 
obtain  it.     Riddle  v.  Cameron,  263. 

27.  When  equity  will  enjoin  sale  for  taxes.  —  A  court  of  equity  will  enjoin 

the  sale  of  a  manufacturing  company's  property  for  taxes,  when  it 
appears  that  while  a  former  suit  in  chancery  was  pending  between 
the  tax-collector  and  the  company,  respecting  the  amount  of  taxes 
which  the  company  was  liable  to  pay,  an  act  of  the  legislature  was 
passed,  at  the  instance  of  the  company,  providing  for  an  adjustment 
or  arbitration  of  the  matters  in  dispute  ;  that  the  company  complied 
with  the  terms  of  that  act,  and  that,  in  consequence  of  the  tax-collec- 
tor's refusal  to  abide  by  the  arbitration,  as  the  act  required  him  to  do, 
the  chancellor's  decree  was  affirmed  on  error  against  the  company. 
Tallassee  Manufacturing  Co.  v.  Glenn,  489. 

28.  Equitable  set-off  against  judgment  in  favor  of  insolvent  estate.  —  After 

the  estate  of  a  deceased  judgment  creditor  has  been  declared  in- 
solvent, the  judgment  debtor  cannot  come  into  equity  to  establish  a 
set-off  against  the  judgment,  since  he  has  an  adequate  remedy  in  the 
probate  court.      Walker  v.  Wigginton's  Adm'r,  579. 

29.  Equitable  relief  against  usury;  offer  to  do  equity. —  A  mortgagor,  or 

borrower,  seeking  equitable  relief  against  usury,  must  offer  in  his  bill 
to  pay  the  sum  due  or  borrowed,  with  legal  interest;  otherwise,  the 
bill  is  without  equity,  and  the  court  cannot  order  an  account  to  be 
taken  of  the  mortgage  debt,  although  the  respondent  declares  in  his 
answer  his  willingness  to  accept  the  sum  borrowed  with  legal  inter- 
est.    Eslava  v.  Elmore,  587. 

II.   Pleading  and  Practice. 

30.  Service  of  process.  —  A  subpoena  in  a  chancery  cause,  directed  to  all 

the  defendants  to  the  bill  by  name,  and  returned  by  the  sheriff  "  Ex- 
ecuted on  the  parties,  this  October  1st,  1870,  with  copy,"  shows  a 
sufficient  service.     Florence  v.  Paschal,  28. 

31.  Parties  to  bill  to  enforce  vendor's  lien.  —  On  the  death  of  the  vendor, 

and  the  final  settlement  of  his  estate,  his  sole  heir  and  distributee 
may  maintain  a  bill  to  enforce  the  lien.     Hanrick  v.  Walker,  34. 

32.  Parties  to  bill  to  recover  legacy.  — When  a  bill  is  filed  by  one  of  several 

legatees,  to  recover  his  share  of  a  pecuniary  legacy  in  the  hands  of 
the  executor,  himself  and  the  executor  are  the  only  necessary  par- 
ties to  the  bill;  but  the  joinder  of  all  the  other  legatees  interested 
in  the  fund,  and  the  personal  representatives  of  those  who  have  died, 
does  not  make  the  bill  multifarious,  or  demurrable  for  misjoinder. 
Millsapv.  Stanley,  319. 

33.  Same.  —  One  of  the  two  co-sureties  on  an  executor's  official  bond,  who 

is  alleged  to  be  a  discharged  bankrupt  and  insolvent,  is  not  a  neces- 
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sary  party  to  a  bill  for  the  recovery  of  a  legacy,  filed  against  the 
executor  and  the  other  surety.     Millsap  v.  Stanley,  319. 

34.  Parties  to  Mil  to  enforce  vendor's  lien.  —  An  administrator  de  bonis  non 

may  file  a  bill  to  enforce  a  vendor's  lien  on  land,  which  was  sold  by 
the  administrator  in  chief,  under  order  of  the  probate  court,  for  di- 
vision among  the  heirs  ;  and  although  the  heirs  themselves  may  also 
file  such  a  bill,  they  are  not  necessary  parties  to  the  bill  filed  by  the 
administrator.     Hudgens  v.  Cameron's  Adm'r,  379. 

35.  Allegations  of  wife's  bill,  as  to  creation  of  her  separate  estate.  —  In  a  bill 

filed  by  a  married  woman  or  widow,  seeking  to  establish  her  title  to 
certain  real  estate,  which  she  claims  as  her  separate  estate,  because 
purchased  with  funds  acquired  by  her  own  industry  and  economy  ; 
an  averment  that  the  property  "  is  her  separate  estate  "  must,  on  de- 
murrer, be  held  equivalent  to  an  averment  that  it  was  so  acquired 
with  the  consent,  concurrence,  or  approbation  of  her  husband. 
Rivers  v.  Carleton,  40. 

36.  Averment  on  information  and  belief.  — An  averment  in  a  bill  in  chan- 

cery, that  the  complainant  "  is  informed  and  believes,  and  therefore 
states,"  simply  puts  in  issue  his  information  and  belief,  and  not  the 
truth  or  falsehood  of  the  facts  thus  alleged.     Ex  parte  Reid,  439. 

37.  Multifariousness. —  A  bill  filed  by  a  mortgagee,  asking  the  correction 

of  a  mistake  in  the  description  of  the  lands  conveyed,  and  a  fore- 
closure of  his  mortgage,  is  not  multifarious,  because  it  also  seeks  to 
have  another  mortgage,  executed  by  the  mortgagor  on  the  same  day 
with  the  first,  and  conveying  the  same  lands,  together  with  other 
property,  declared  a  general  assignment,  and  held  to  enure  to  the 
benefit  of  all  the  creditors  equally,  who  are  not  shown  to  be  any 
other  persons  than  the  two  mortgagees.     Alexander  v.  Rea,  450. 

38.  Same.  —  A  bill  is  not  multifarious,  which  is  filed  by  the  wife  against 

her  husband,  and  against  several  other  persons,  some  of  whom  are 
in  possession  of  lands  which  she  claims,  as  a  part  of  her  statutory 
separate  estate,  under  a  conveyance  from  her  husband  during  cover- 
ture, and  which  were  bought  at  execution  sale  against  him  by  the 
other  defendants;  and  which  seeks  to  recover  the  lands,  to  establish 
and  quiet  her  title,  and  to  appoint  a  trustee  of  the  property  for  her. 
Barclay  v.  Plant,  509. 

39.  Bill  impeaching  decree  for  fraud.  —  A  bill  impeaching   a   decree  for 

fraud,  which  is  an  original  bill  in  the  nature  of  a  bill  of  review,  can- 
not be  maintained,  where  there  appears  to  have  been  no  intentional 
fraud,  and  the  party  complaining  has  not  been  injured.  Stallworth 
v.  Blum,  46. 

40.  Bill  of  review  for  error  apparent.  —  A  bill  of  review  for  error  apparent 

does  not  lie,  after  the  decree  has  been  affirmed  on  appeal ;  nor  on  ac- 
count of  a  merely  erroneous  judgment,  which  might  be  the  subject 
of  an  appeal  or  rehearing.     lb.  46. 

41.  Creditors' bill  with  double  aspect.  —  A  creditors' bill  in  equity  maybe 

filed  with  a  double  aspect;  asking,  in  the  alternative,  to  have  two  or 
more  conveyances,  which  were  executed  by  the  debtor  about  the 
same  time,  for  the  benefit  of  certain  preferred  creditors,  declared 
fraudulent  and  void,  as  having  been  made  with  intent  to  hinder, 
delay,  or  defraud  his  other  creditors  (Rev.  Code,  §  1865),  or  con- 
strued as  together  constituting  a  general  assignment  (Rev.  Code, 
§  1867),  enuring  to  the  benefit  of  all  his  creditors  equally.  Craw- 
ford v.  Kirksey,  590. 

42.  Dissolution  of  injunction  on  answer   of  one  defendant  only. —  When 

there  are  only  two  defendants  to  the  bill,  one  of  whom  is  a  mere 
stakeholder  of  the  money  in  controversy,  the  right  to  which  is  liti- 
gated between  his  co-defendant  and  the  plaintiff,  the  injunction  may 
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be  dissolved  on  the  answer  of  the  contesting  defendant,  although  a 
decree  pro  confesso  has  been  taken  against  the  defendant  who  is  a 
mere  stakeholder.     Colton  v.  Price,  424. 

43.  Dissolution  of  injunction  ;  chancellor's  duty  to  prescribe  penalty  and  con- 

dition of  appeal  bond.  —  When  a  bill  is  dismissed  by  the  chancellor, 
and  an  injunction  granted  under  it  is  dissolved,  it  is  his  duty  to  pre- 
scribe the  penalty  and  condition  of  the  appeal  bond,  if  the  complain- 
ant should  desire  to  take  an  appeal,  and  to  have  the  injunction  re- 
stored pending  the  appeal;  and  on  his  refusal  to  do  so,  on  motion,  a 
mandamus  will  be  awarded  to  compel  him.  Ex  parte  Planters'  Sf 
Merchants'  Mutual  Insurance  Co.  390. 

44.  Violation  of  injunction,  pending  appeal.  —  When  an  execution  on  a 

judgment  at  law  has  been  enjoined,  and  the  injunction,  though  dis- 
solved by  the  chancellor,  has  been  restored  pending  an  appeal  from 
his  decree,  the  issue  of  another  execution,  before  the  appeal  has  been 
determined,  is  a  violation  of  the  injunction,  and  punishable  as  a  con- 
tempt of  the  chancery  court ;  or  it  may  be  made  the  basis  of  a  sup- 
plemental bill.     Balkum  v.  Harper's  Adm'r,  372. 

45.  New  matter  in  answer.  — When  new  matter  is  brought  forward  in  the 

answer,  not  responsive  to  the  allegations  of  the  bill,  or  to  the  inter- 
rogatories included  in  or  appended  to  the  bill,  it  is  entitled  to  no 
weight  on  the  hearing,  unless  proved.     Gordon  #•  Stokes  v.  Bell,  213. 

46.  Weight  and  effect  of  answer  as  evidence.  —  When  the  defendant's  an- 

swer is  offered  as  evidence  by  the  complainant,  it  must  be  treated 
like  other  confessions  ;  its  admissions  and  denials  must  be  taken  to- 
gether, and  due  weight  must  be  accorded  to  the  latter.  Crawford  v. 
Kirksey,  591. 

47.  Decree;  whether  final  or  interlocutory.  — In  a  chancery  cause,  the  ob- 

ject of  which  is  to  compel  a  final  settlement  of  the  defendant's  ad- 
ministration on  an  intestate's  estate,  and  a  distribution  of  the  un- 
administered  assets  among  the  complainants  as  heirs-at-law  and 
distributees,  a  decree,  rendered  on  the  defendant's  motion  for  a  con- 
tinuance, in  these  words:  "  The  case  being  heard  by  the  court,  the 
motion  of  defendant  is  granted,  on  condition  that  the  defendant  con- 
sents to  a  decree  being  rendered  against  him,  in  favor  of  complain- 
ants, for  the  sum  of  seven  thousand  dollars,  it  appearing  to  the  satis- 
faction of  the  court  that  he  is  indebted  to  complainants  in  a  sum 
exceeding  seven  thousand  dollars.  It  is  therefore  considered,  ad- 
judged, and  decreed,  that  complainants  recover  of  defendant  the  sum  of 
seven  thousand  dollars,  for  tohich  execution  may  issue.  It  is  further  or- 
dered, that  the  report  of  the  register  in  this  cause  be  set  aside,  and 
that  the  reference  be  continued  under  existing  order  that  he  report 
to  the  next  term.  All  other  questions  are  reserved  for  the  further 
consideration  of  the  court,"  —  is  not  interlocutory,  but  final,  so  far 
as  it  relates  to  the  seven  thousand  dollars,  and  cannot  be  altered,  or 
set  aside,  on  petition,  after  the  adjournment  of  the  term  at  which  it 
was  rendered ;  and  if  it  is  erroneous,  the  error  is  cured  or  waived  by 
the  consent.     Mead  v.  Christian,  561. 

48.  Supersedeas  of  chancery  decree.  —  In  the   absence   of   statutory  pro- 

visions, regulating  the  practice  on  the  dismissal  of  a  supersedeas  in  a 
pending  chancery  cause,  the  chancellor  may,  on  such  dismissal,  ren- 
der a  final  decree  against  the  principal  and  sureties  on  the  superse- 
deas bond,  for  the  amount  of  the  suspended  decree,  with  interest 
thereon,  and  costs.     lb.  561. 

49.  When  chancellor's  decree  will  be  reversed,  and  cause  remanded,  for  ad- 

ditional evidence.  —  Where  a  bill,  seeking  relief  against  a  judgment 
at  law  on  the  grounds  of  payment  and  non-service  of  process,  is  dis- 
missed by  the  chancellor,  on  final  hearing  on  pleadings  and  proof; 
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and  the  evidence  on  the  question  of  payment,  though  inconclusive, 
induces  the  belief  that,  if  the  debt  was  not  fully  paid,  greater  pay- 
ments had  been  made  on  it  than  had  been  allowed,  the  decree  will 
be  reversed,  and  the  cause  remanded,  in  order  that  the  parties  may 
introduce  additional  evidence.     Robinson  v.  Reid's  Executor,  69. 

50.  Waiver  of  demurrer.  —  When  the  record  does  not  show  that  a  demur- 

rer to  the  bill  was  formally  disposed  of  by  the  court  below,  it  will  be 
regarded  as  having  been  waived,  and  not  as  having  been  overruled. 
Corbitt  v.  Carroll,  315*. 

51.  Statute  of  limitations.  —  The  statute  which  allows  a  bill  in  chancery  to 

be  filed,  for  the  correction  of  errors  in  a  settlement  made  by  the 
probate  court,  within  two  years  after  the  rendition  of  the  decree 
(Rev.  Code,  §  2274),  does  not  apply  to  a  bill  filed  by  a  legatee 
against  an  executor,  asking  for  an  account  and  the  recovery  of  a 
legacy,  and  seeking  to  set  aside,  as  void,  settlements  made  by  the 
probate  court  during  the  late  war,  which,  under  the  decisions  of  this 
court,  are  not  conclusive,  but  are  to  be  treated  as  foreign  judgments 
only.     Millsap  v.  Stanley,  319. 

CHANGE   OF   VENUE. 

In  civil  case.  —  On  consideration  of  the  evidence  in  this  case,  tested  by 
the  principles  which  govern  applications  for  a  change  of  venue,  this 
court  finds  no  error  in  the  action  of  the  court  below  refusing  the  ap- 
plication.    Forbes  v.  Loftin,  396. 

CHARGE  TO  JURY. 

1.  Abstract  charge.  —  A  charge  asked,  if  abstract,  may  be  refused  for  that 

reason,  although  it  asserts  a  correct  legal  proposition.  Noles  v. 
Marable,  366. 

2.  Same.  —  A  charge  asked,  which  asserts  a  correct  legal  proposition,  may 

nevertheless  be  refused,  if  there  is  no  evidence  to  which  it  is  appli- 
cable; but,  if  there  is  any  evidence  which  will  authorize  the  finding 
by  the  jury  of  the  facts  upon  which  it  is  based,  its  refusal  is  errone- 
ous, although  the  court  may  have  deemed  the  witness  unworthy  of 
credit,  or  his  statements  incredible.     Gilliam  v.  The  State,  145. 

3.  Charge  misleading  jury.  —  The  judgment  will  not  be  reversed  on  ac- 

count of  a  charge  given  by  the  court,  which  has  a  tendency  to  mis- 
lead the  jury,  unless  it  appears  that  they  were  misled  by  it;  it  is  the 
right  and  duty  of  the  party  excepting  to  such  a  charge  to  ask  an  ex- 
planatory charge.     Hart  v.  Bray  &f  Brothers,  446. 

4.  Charge  on  part  of  evidence.  —  When  the  testimony  of  one  witness  is  of 

such  a  character  that,  if  believed  by  the  jury,  it  is  decisive  of  the 
merits  of  the  case,  the  court  may  charge  the  jury  hypothetically  in 
reference  to  it,  without  noticing  the  other  evidence.     lb.  446. 

5.  General  charge  on  evidence.  —  A  general  charge  on  the  evidence  in  a 

criminal  case  is  always  of  doubtful  propriety,  and  should  never  be 
given,  when  requested,  unless  the  evidence  is  conclusive  in  its  char- 
acter, and  leaves  no  inference  of  fact  to  be  drawn  by  the  jury  from 
the  facts  proved.     Perkins  v.  The  Slate,  154. 

6.  Unauthorized  interference  of  court  with  jury  while  considenng  of  their 

verdict.  —  Where  the  jury  in  a  criminal  case,  after  deliberating  for 
several  hours  on  their  verdict,  were  brought  into  court,  by  order  of 
the  presiding  judge,  without  solicitation  by  them,  and  asked  why 
they  did  not  find  a  verdict;  and  on  being  told  that  they  disagreed, 
he  said  to  them,  "  that  he  would  keep  the  court  open  until  they  did 
agree;  that  they  had  nothing  to  do  but  to  find  the  defendant  guilty; 
that  they  were  bound  to  find  him  guilty  under  the  charge  of  the 
court,  or  they  would  be  guilty  of  moral  perjury,"  —  held,  that  this 
was  a  most  unprecedented  and  unwarrantable  interference  with  the 
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deliberations  and  province  of  the  jury,  and  was  sufficient,  of  itself, 
to  vitiate  any  verdict  of  guilty  and  judgment  of  conviction.  Perkins 
v.  The  State,  154. 

7.  Charge  on  effect  of  evidence.  —  A  charge,  instructing  the  jury  in  a 

criminal  case,  "  that  upon  the  evidence,  the  defendant  was  guilty  of 
murder  in  the  first  degree,  or  of  nothing,"  is  a  charge  on  the  effect 
of  the  evidence  (Rev.  Code,  §  2678),  and,  if  given  without  request  of 
either  party,  is  erroneous.     Beasley  v.  The  State,  149. 

8.  Charge  on  conclusiveness  or  effect  of  evidence.  —  The  court  may  instruct 

the  jury,  without  being  requested  so  to  do,  "  that  they  are  bound  to 
believe  the  evidence  unless  impeached  or  discredited :  "  this  is  not  a 
charge  "  on  the  effect  of  the  evidence,"  which  the  court  is  not  au- 
thorized to  give  unless  requested.  Rev.  Code,  §  2678.  Rowland  Sf 
Co.  v.  Plummer,  182. 

9.  Charge  on  "  effect  of  evidence."  —  A  charge  on  the  burden  of  proof  in 

the  case,  is  not  a  charge  "  on  the  effect  of  the  evidence  "  (Rev.  Code, 
§  2678),  which  the  court  is  prohibited  from  giving  unless  requested. 
Hill's  Adm'r  v.  Nichols,  336. 

10.  Giving  charge  as  asked.  —  The  statute  requiring  a  charge  asked,  if  it 

asserts  a  correct  legal  proposition,  "  to  be  given  in  the  terms  in  which 
it  is  written  "  (Rev.  Code,  §  2756),  is  imperative;  and  the  refusal  to 
give  it  is  an  error,  for  which  the  judgment  will  be  reversed,  although 
the  court  gave  another  charge  asserting  substantially  the  same  legal 
proposition.     Carson  v.  The  State,  135. 

11.  Charge  misleading  jury,  hosed  on  facts  supposed  hut  not  proved.  —  A 

charge  to  the  jury  in  a  criminal  case,  instructing  them  that,  if  they 
"  can  account  for  the  loss  of  the  "  articles  alleged  to  have  been  stolen 
by  the  defendant,  "  on  any  hypothesis  consistent  with  the  defendant's 
innocence,  —  as,  for  instance,  if  the  prosecutor  left  it"  in  a  specified 
place,  "  or  some  other  person  than  the  defendant  took  it,  —  then 
they  must  find  him  not  guilty,"  is  calculated  to  mislead  the  jury,  as 
authorizing  them  to  indulge  in  supposition  of  facts  not  proved.  Du 
Bois  v.  The  State,  139. 

1 2.  General  exception  to  charge  of  court.  —  A  general  exception  to  an  en- 

tire written  charge,  given  by  the  court  ex  mero  motu,  is  not  suffi- 
ciently specific  to  authorize  the  appellate  court  to  inquire  into  the 
correctness  of  its  several  parts  and  paragraphs:  the  objectionable 
parts  must  be  specifically  pointed  out  in  the  exception.  Irvin  v. 
The  State,  181;  Cohen  v.  The  State,  108. 

13.  Charges  to  jury ;  when  part  of  record.  —  Charges  given  by  the  court, 

and  excepted  to,  must  be  incorporated  in  the  bill  of  exceptions  before 
it  is  signed;  and  charges  asked  in  writing,  whether  given  or  refused, 
must  be  so  marked  by  the  judge  (Rev.  Code,  §§  2754-5),  and  his 
name  must  be  subscribed  to  the  word  "  given  "  or  "  refused,"  as  the 
case  may  be;  otherwise,  they  do  not  become  a  part  of  the  record. 
Tuskaloosa  County  v.  Logan,  503. 

14.  Charge  as  to  reasonable  doubt.  —  A  charge  to  the  jury,  in  a  criminal 

case,  asserting  that,  "before  the  defendant  can  be  convicted,  the 
evidence  must  be  such  as  will  exclude  every  doubt  to  that  certainty 
which  controls  and  decides  the  conduct  of  men  in  the  highest  and 
most  important  affairs,  and  to  that  moral  certainty  which  excludes 
every  supposition  but  that  of  his  guilt,  and  every  reasonable  doubt," 
is  calculated  to  confuse  and  mislead  the  jury,  and  is  properly  refused. 
Cohen  v.  The  State,  108;   William  Ray  v.  The  State,  104. 

1 5.  Same.  —  A  charge  asked  in  a  criminal  case,  in  these  words :  H  A  rea- 

sonable doubt  has  been  defined  to  be  a  doubt  for  which  a  reason 
could  be  given;  a  probability  of  the  defendant's  innocence  is  a  just 
foundation  for  a  reasonable  doubt  of  his  guilt,  and  therefore  for  his 
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acquittal,"  asserts  a  correct  legal  proposition,  and  its  refusal  is  error. 
Cohen  v.  The  State,  108.     But  see  William  Ray  v.  The  State,  104. 

16.  Charge   as   to   credibility  of  witness   impeached  or    contradicted.  —  A 

charge  asked  in  a  criminal  case,  in  these  words  :  "  The  testimony  of 
a  witness  for  the  prosecution,  who  is  shown  to  be  unworthy  of  credit, 
is  not  sufficient  to  justify  a  conviction,  without  corroborating  evi- 
dence ;  and  such  corroborating  evidence,  to  avail  anything,  must  be 
a  fact  tending  to  show  the  guilt  of  the  defendant,"  asserts  a  correct 
legal  proposition,  and  its  refusal  is  error.  Cohen  v.  The  State,  108. 
But  see  William  Ray  v.  The  State,  104. 

1 7.  Charge  as  to  defence  of  alibi.  — A  charge  to  the  jury,  in  a  criminal  case, 

"  that  the  law  always  looks  with  suspicion  on  the  defence  of  an  alibi,'" 
does  not  assert  a  correct  legal  proposition,  is  an  invasion  of  the  prov- 
ince of  the  jury,  and  is  unfair  to  the  accused.  Spencer  v.  The  Slate, 
124. 

18.  Charge  as  to  intention  of  parties  to  contract.  — In  an  action  by  an  infant, 

for  the  breach  of  a  contract,  made  by  her  father,  for  her  employment 
by  the  defendant  as  a  teacher,  a  charge  instructing  the  jury,  that  the, 
plaintiff  cannot  recover,  "  if  the  defendant  thought  he  was  contract- 
ing with  the  father  for  his  own  benefit,"  is  erroneous.  Benziger  v. 
Miller,  207. 

19.  Error  without  injury  in  charge  to  jury  against  plaintiff  showing  no  title. — 

When  the  record  does  not  show  that  the  plaintiff  below  had  or  offered 
any  evidence  whatever  of  right  or  title  in  himself  to  maintain  the 
action,  this  court  will  not,  at  his  instance,  reverse  the  judgment  on 
account  of  an  erroneous  charge  to  the  jury,  since  such  charge  could 
have  worked  no  injury  to  him.  Bradley  v.  Hunter,  265. 
CODE  OF  ALABAMA.     See  Revised  Code. 

COMMISSION-MERCHANTS. 

1.  What  constitutes  carrying  on  business  of.  —  A  commission-merchant,  as 

the  term  is  used  in  the  revenue  law  of  1868^  is  synonymous  with  the 
legal  term  factor,  and  means  one  who  receives  goods,  chattels,  or 
merchandise,  for  sale,  exchange,  or  other  disposition,  and  who  is  to 
receive  a  compensation  for  his  services,  to  be  paid  by  the  owner,  or 
derived  from  the  sale,  &c,  of  the  goods  ;  one  who  "  shipped  cotton 
for  different  parties,  or  for  about  ten  or  twelve  different  persons,  to 
a  firm  in  Boston,  and  received  a  return  commission  on  the  cotton  so 
shipped,"  is  only  a  shipping  and  forwarding  agent,  and  cannot  be 
said  to  be  carrying  on  the  business  of  a  commission-merchant.  Per- 
kins v.  The  State,  154. 

2.  Lien  of  factor  in  Mobile  for  purchase-money  of  cotton  sold.  —  In  Mobile, 

a  factor  who  sells  cotton  for  cash  has  a  statutory  lien  for  the  pay- 
ment of  the  purchase-money  (Rev.  Code,  §§  1164,  1167),  which  con- 
tinues for  fifteen  days  from  the  time  he  gives  a  "  final  order  "  for 
delivery  to  the  purchaser,  and  is  superior  to  the  title  of  a  sub-pur- 
chaser who  buys  it  before  the  expiration  of  the  fifteen  days.  Beyer 
Sf  Co.  v.  Bush  $•  Sons,  19. 

3.  When  trover  lies  in  favor  of  factor. — A  factor  in  Mobile,  having  a 

statutory  lien  for  the  unpaid  purchase-money  of  cotton  sold  by  him 
(Rev.  Code,  §§  1164,  1167),  may  maintain  trover  for  its  conversion 
by  a  sub-purchaser,  who  refuses  to  deliver  it  on  demand.     lb.  19. 

COMMON  CARRIERS. 

1.  Liability  of  common  carrier  for  loss  of  goods.  —  If  an  express  company 
deposits  goods  on  the  platform  of  the  railroad  depot  at  the  place  of 
destination,  without  delivering  them  to  the  consignee,  or  placing  them 
in  the  custody  of  any  person,  this  is  gross  negligence,  and  renders 
the  company  liable  as  a  common  carrier  for  their  loss ;  although  the 
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company's  agent,  to  whom  they  were  tendered  by  the  consignor's 
messenger  for  shipment,  at  first  declined  to  receive  them,  because 
the  company  had  no  agent  at  the  place  of  destination,  and  was  not 
allowed  to  use  the  depot  of  the  railroad  company;  and  although  the 
shipping  agent,  in  signing  the  receipt,  added  the  words  "  owner's 
risk,"  but  without  the  knowledge  or  consent  of  the  consignor;  and 
although  the  consignee,  when  he  ordered  the  goods  to  be  forwarded 
by  the  express  company,  knew  that  the  company  had  no  agent  at  the 
place  of  destination,  and  he  had  lately  received  goods  forwarded  by 
it  under  receipts  containing  the  same  added  words.  Southern  Ex- 
press Co.  v.  Armstead,  350. 

2.  Limitation  of  carrier's  liability  by  stipidation  in  printed  receipt.  —  A  com- 

mon carrier  cannot  limit  his  liability  for  the  loss  of  goods,  by  a  stip- 
ulation in  a  printed  receipt  that  he  will  not  be  liable  beyond  a  speci- 
fied sum.     lb.  350. 

3.  Sale  of  goods  by  common  carrier,  for  non-payment  of  freight  and  charges. 

—  When  goods  are  delivered  by  a  common  carrier  at  their  place  of 
destination,  and  are  not  taken  out  of  his  custody  by  the  consignee 
within  sixty  days,  if  they  are  of  a  perishable  character  (or  ninety 
days,  if  not  perishable),  they  may  be  advertised  and  sold  by  him,  for 
non-payment  of  freight  and  charges,  "  after  thirty  days'  notice  "  (Rev. 
Code,  §§  1884-85)  ;  and  he  is  not  required  to  wait  until  the  expira- 
tion of  the  sixty  or  ninety  days,  as  the  case  may  be,  before  advertis- 
ing the  sale.  (Brickell,  J.,  dissenting.)  Western  Railroad  Co.  v. 
Rembert,  25. 
CONFEDERATE   STATES. 

1.  Confederate  treasury- notes,  as  consideration  of  note.  —  Where  a  bill  of 

exchange,  drawn  by  defendant,  in  Richmond,  Virginia,  in  1863,  was 
indorsed  for  his  accommodation  by  plaintiff,  and  was  discounted  by 
a  bank  in  Richmond ;  and  the  bill  not  being  paid  by  defendant  at 
maturity,  plaintiff  procured  a  bank  in  Mobile,  Alabama,  where  he 
had  Confederate  money  on  deposit,  to  forward  to  the  Richmond  bank 
the  necessary  funds  to  pay  it;  and  the  payment  was  made  in  Con- 
federate treasury-notes ;  held,  that  a  promissory  note,  afterwards 
given  by  defendant  to  reimburse  plaintiff  for  the  amount  thus  paid, 
was  supported  by  a  valid  consideration,  and  was  not  illegal,  nor  con- 
trary to  any  principle  of  public  policy.     Lyon  v.  Robertson,  74. 

2.  Payjnent  for  land  in  Confederate  currency  ;  vendor's  lien. —  A  payment 

in  Confederate  currency,  in  1863,  for  land  sold  by  an  administrator, 
under  an  order  of  the  probate  court,  on  the  7th  January,  1861,  does 
not  discharge  the  debt,  except  under  peculiar  circumstances,  which 
must  be  affirmatively  shown;  but  the  land  remains  subject  to  the 
vendor's  lien,  at  least  as  to  the  interest  of  those  parties  who  did  not 
accept  the  currency  so  paid.     Hudgens  v.  Cameron's  Adm'r,  379. 

3.  Transfer  of  note  in  1862,  between  parties  in  New  York,  while  in  hands 

of  Confederate  States  receiver  in  Alabama.  —  The  owner  of  a  promis- 
sory note,  being  a  resident  citizen  of  New  York,  might  there  lawfully 
transfer  it  in  the  year  1862,  to  another  resident  citizen  of  New  York, 
although  the  note  itself  was  then  in  the  hands  of  a  sequestration  re- 
ceiver of  the  Confederate  States  in  Alabama,  where  the  maker  lived. 
Morris  §•  Blair  v.  Poillon,  403. 

4.  Grant  of  letters  testamentary  during  recent  war.  —  An  executor,  to  whom 

letters  testamentary  were  granted  by  the  probate  court  of  the  proper 
county  in  this  State  during  the  recent  war,  and  who  thereupon  in- 
stituted an  action,  after  the  close  of  the  war,  to  recover  assets  be- 
longing to  his  testator's  estate,  may  continue  such  action  by  virtue 
of  new  letters,  granted  to  him  since  its  commencement,  by  the  proper 
probate  court  of  the  present  government.  Gilmer's  Executor  v.  Pur- 
gason,  370. 
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5.  Final  settlement  of  administrator 's  accounts,  rendered  in  1864,  and  exe- 

cuted.—  A  decree  of  the  probate  court,  rendered  in  August,  1864, 
on  final  settlement  of  an  administrator's  accounts,  will  not  be  set 
aside  and  vacated,  on  the  ground  that  it  was  rendered  by  a  rebel 
court,  and  ordered  distribution  of  Confederate  bonds  and  assets,  when 
it  appears  that  the  distributee  Avho  complains  of  it,  being  under  no 
legal  disability  at  the  time,  accepted  payment  in  such  funds,  and 
gave  a  receipt  in  full  satisfaction  of  the  decree  in  his  favor,  and  that 
the  court,  on  the  filing  of  said  receipt,  entered  satisfaction  of  the 
decree,  and  discharged  the  administrator  from  further  accountability. 
Catterlin  v.  Morgan,  501. 

6.  Judgments  rendered  during  late  war. — Judgments  rendered   by  the 

courts  of  this  state  during  the  late  war,  though  not  void,  did  not, 
prior  to  the  passage  of  the  act  approved  February  19,  1867  (Rev. 
Code,  §  2877),  create  any  lien  on  the  property  of  the  defendants 
therein,  and  could  not  be  enforced  by  execution.  Barclay  v.  Plant, 
509. 

7.  Same.  —  Under  the  decisions  of  this  court,  settlements  made  by  the 

probate  court  during  the  late  war  are  not  conclusive,  but  are  to  be 
treated  as  foreign  judgments  only.     Millsap  v.  Stanley,  319. 

8.  Receipt  of  Confederate  currency  by  guardian.  —  A  guardian  had  no 

authority,  during  the  late  war,  to  convert  his  ward's  funds  into  Con- 
federate States  bonds  or  treasury-notes,  nor  to  receive  payment  of 
a  debt  in  such  currency;  and  on  final  settlement  of  his  accounts  in 
equity,  he  will  be  charged  with  the  funds  so  converted,  or  the  debt 
so  collected,  on  proof  that  the  ward's  interest  accrued  before  the 
war.     Corbitt  v.  Carroll,  315. 

9.  Same.  —  A  guardian  is  responsible  for  the  funds  of  his  ward,  converted 

by  him  during  the  late  war,  or  by  his  agent  or  attorney,  into  "  worth- 
less C.  S.  currency,"  or  Confederate  States  treasury-notes;  but  he 
cannot  be  charged  with  any  conversion,  or  neglect,  or  default,  where 
the  proof  only  shows  that  he  received  Confederate  currency,  in 
1862,  from  an  executor  in  Tennessee,  but  it  is  not  shown  when  or 
how  the  rights  of  the  wards  accrued.  Newman  v.  Reed,  297. 
10.  Conversion  of  loard's  estate  by  guardian,  or  investment  in  Confederate 
treasury-notes. —  Under  the  laws  which  were  in  force  in  this  State  at 
the  time  of  the  passage  of  the  act  approved  Nov.  9,  1861  (Sess.  Acts 
1861,  pp.  53-4),  the  guardian  of  a  lunatic  had  no  authority  to  con- 
vert or  exchange  the  assets  of  his  ward's  estate  into  Confederate 
States  treasury-notes,  or  the  similar  notes  issued  by  the  state  govern- 
ment existing  in  Alabama  during  the  war;  and  that  act,  being  passed 
by  the  said  illegal  state  government,  could  not  confer  any  such  au- 
thority; nor  is  such  unauthorized  conversion  validated  by  the  subse- 
quent enactment  of  February  23,  1866  (Rev.  Code,  §  2135),  entitled 
"  An  act  for  the  relief  of  executors,  administrators,  guardians,  and 
trustees."     Moody  v.  Bibb,  245. 

CONFLICT  OF  LAWS. 

Transfer  of  promissory  note ;  governed  by  what  law.  —  If  a  married 
woman,  residing  with  her  husband  in  Alabama,  acquires  a  promissory 
note  as  a  part  of  her  statutory  separate  estate,  and  she  and  her  hus- 
band afterwards  remove  to  Mississippi,  the  validity  of  a  transfer  of 
the  note,  subsequently  made  in  Mississippi,  whether  by  delivery  or 
in  writing,  is  governed  byjlie  laws  of  that  state.  Clanton  v.  Barnes, 
260. 

CONSTITUTIONAL   LAW. 

1.   Constitutional  questions ;  rule  of  courts  as  to  decision  of.  —  This  court 
will  not  decide  a  question  involving  the  constitutionality  of  an  act  of 
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the  legislature,  where  the  record  presents  any  other  clear  ground  on 
which  its  judgment  may  be  based.     Smith  v.  Speed,  277. 

2.  Constitutionality  of  act  of  April  19,  1873,  requiring  public  school  moneys 

to  be  retained  in  counties  where  collected.  —  The  act  approved  April 
19,  1873,  entitled  "  An  act  to  keep  in  each  county  a  proportionate 
share  of  the  public  school  money  "  (Session  Acts  1872-73,  pp.  6-9), 
does  not  violate  either  the  letter  or  spirit  of  the  constitutional  provi- 
sion, contained  in  the  31st  section  of  the  4th  article,  "  No  money  shall 
be  drawn  from  the  treasury  but  in  pursuance  of  an  appropriation 
made  by  law."     lb.  277. 

3.  "  Act  for  relief  of  2'allassee  Manufacturing  Company,"  approved  Feb- 

ruary 8,  1872.  —  The  act  approved  February  7,  1872,  entitled  "An 
act  for  the  relief  of  Tallassee  Manufacturing  Company  Number 
One"  (Sess.  Acts  1871-2,  411-12),  which  makes  it  the  duty  of  the 
auditor  to  ascertain  the  amount  of  taxes  due  from  the  company  dur- 
ing the  years  1869,  1870,  and  1871,  and  to  certify  the  same  to  the 
tax-collector  of  Elmore  county ;  and  requires  the  tax-collector  to 
receive  from  the  company  the  amount  thus  certified,  in  full  payment 
of  all  taxes  due  from  the  company  for  those  years  ;  with  a  proviso, 
that  the  company  "  pay  all  the  costs  that  have  accrued  in  litigation 
in  a  controversy  between  said  company  and  the  tax-collector  of  El- 
more county," —  is  not  obnoxious  to  any  constitutional  provision  :  it 
is  not  an  attempt  by  the  legislature  to  exercise  judicial  power;  nor 
is  it  an  appropriation  of  money  from  the  public  treasury,  which  re- 
quires a  two  thirds  vote  of  the  general  assembly ;  and  the  title  ex- 
presses the  subject-matter  with  sufficient  clearness  and  fulness. 
Tallassee  Man.  Co.  v.  Glenn,  489. 

4.  Private  legislative  act,  removing  administration  of  decedent's  estate  from 

county  of  his  residence.  —  A  private  act  of  the  legislature,  removing 
the  administration  of  a  decedent's  estate  from  the  county  of  his  res- 
idence at  the  time  of  his  death,  to  another  specified  county,  is  not 
violative  of  any  constitutional  provision.  Wright's  Heirs  v.  Ware, 
549. 

5.  Act  approved  November  28,  1868,  ratifying  special  election  of  county 

commissioners  in  Mobile,  and  extending  their  term  of  office.  —  The 
act  approved  November  28,  1868,  entitled  "An  act  to  ratify  and 
confirm  the  election  held  on  the  4th,  5th,  6th,  7th,  and  8th  days  of 
February,  1868,  for  commissioners  of  revenue  of  Mobile,  Chambers, 
and  Baldwin  counties,  and  providing  for  filling  vacancies  in  the  said 
boards  "  (Session  Acts  1868,  p.  352),  does  not  embrace  more  than  one 
subject  in  its  title ;  and  the  provision  incorporated  in  the  said  act, 
extending  the  term  of  office  of  the  persons  so  elected,  is  not  liable 
to  constitutional  objection,  because  not  specifically  stated  in  the  title. 
State,  ex  rel.  Carter  v.  Price,  568. 

6.  Constitutionality  of  revenue  law,  in  requiring  license  to  be  taken  out  by 

lawyers,  and  punishing  failure  as  misdemeanor.  —  The  legislature  has 
the  undoubted  right  to  require  lawyers,  as  well  as  persons  en- 
gaged in  any  other  profession,  occupation,  or  business,  to  take  out 
a  revenue  license,  and  to  make  the  engaging  in  any  such  profession 
or  business,  without  first  taking  out  the  required  license,  punishable 
as  a  misdemeanor  by  fine  and  imprisonment.  (SaffolD)  J.,  dis- 
senting, held  that,  since  imprisonment  for  debt  was  prohibited  by  the 
constitution,  a  person  who  violated  the  provisions  of  the  law,  by 
failing  to  take  out  a  license,  could  not  be  punished  by  imprisonment, 
though  the  amount  of  the  license  might  be  collected  by  execution.) 
Cousins  v.  The  State,  113. 

7.  Jurisdiction  of  city  court  of  Montgomery,  and  of  circuit  courts,  in  civil 

causes  involving  more  than  fifty  and  less  than  one  hundred  dollars.  — 
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In  civil  causes,  when  the  amount  in  controversy  is  between  fifty  and 
one  hundred  dollars,  the  city  court  of  Montgomery,  like  the  circuit 
court,  has  concurrent  jurisdiction  with  justices  of  the  peace  ;  which 
jurisdiction  is  derived  from  constitutional  provisions,  and  is  not  af- 
fected by  any  inconsistent  statutory  provisions  contained  in  the  Re- 
vised Code.     Carew  Sf  Son  v.  Lilienthall,  44. 

CONTRACTS. 

1.  Construction  of  written  contract  for  sale  of  horses,  as  to  offer  to  return  by 

purchaser  on  discovery  of  unsoundness.  —  Under  a  written  contract 
for  the  sale  of  two  horses,  which  is  signed  by  both  the  vendor  and 
the  purchaser,  and  states  that  "  the  latter  has  this  day  bought  a  pair 
of  bay  horses,  conditionally,  for  the  sum  of  $500,  —  $300  to  be  paid 
down  in  cash,  and  the  other  $200  when  the  purchaser  is  satisfied  the 
horses  are  sound  ;  "  the  purchaser  is  not  bound  to  pay  the  $200,  if 
one  of  the  horses  was  unsound  at  the  time  of  the  sale,  nor  to  notify 
the  vendor  of  the  discovery  of  the  unsoundness,  nor  to  offer  to  return 
the  horses,  or  to  rescind  the  contract  in  part  or  in  whole.  Thomp- 
son's Executors  v.  Russey,  329. 

2.  Agreement  to  cultivate  land  on  shares.  —  An  agreement  between  the 

owner  of  land  and  another  person,  to  the  effect  that  the  latter  shall 
cultivate  the  land,  and  shall  pay  to  the  former  a  specified  portion  of 
the  products,  although  it  may  create  a  tenancy  in  common  in  the 
crops,  is  not  necessarily  inconsistent  with  the  relation  of  landlord 
and  tenant.     Sitxtnner  v.  Swanner,  66. 

3.  Intention  of  parties  to  verbal  contract.  —  If  the  intention  of  the  parties 

to  a  verbal  contract  is  doubtful,  though  there  may  be  no  conflict  in 
the  evidence,  the  jury  must  determine  what  the  contract  was.  lb. 
66. 

4.  Charge  as  to  intention  of  parties  to  contract.  —  In  an  action  by  an  infant, 

for  the  breach  of  a  contract,  made  by  her  father,  for  her  employ- 
ment by  the  defendant  as  a  teacher,  a  charge  instructing  the  jury, 
that  the  plaintiff  cannot  recover,  "  if  the  defendant  thought  he  was 
contracting  with  the  father  for  his  own  benefit,"  is  erroneous.  Ben- 
ziger  v.  Miller,  207. 

5.  Assent  and  intention  of  parties  to  contract.  —  The  mutual  assent  of  both 

parties  is  necessary  to  constitute  a  contract ;  and  if  a  proposal  by 
one  party  includes  any  qualifying  conditions,  the  acceptance  of  the 
proposal  is  an  acceptance  of  those  conditions.  Hart  v.  Bray  Sf  Broth- 
ers, 446. 

6.  Forbearance  to  sue  for  damages,  or  prosecute  criminally,  for  enticing  ser- 

vant. —  Where  a  landlord  and  another  person,  from  whose  service 
the  tenant  was  enticed  away  by  the  landlord,  have  conflicting  liens 
on  the  tenant's  crop,  a  promise  or  agreement  by  the  landlord,  who 
has  the  superior  lien,  to  subordinate  his  lien  to  that  of  the  other,  if 
the  latter  will  forbear  to  sue  him  for  damages  for  enticing  away  his 
servant,  is  supported  by  a  valid  and  sufficient  consideration;  but  an 
agreement  by  the  latter  not  to  prosecute  the  landlord  criminally  for 
having  enticed  away  his  servant  would  be  contrary  to  public  policy, 
and  would  not  support  the  landlord's  promise  to  give  priority  to  the 
latter's  lien.     Wells  v.  Thompson,  84. 

7.  Validity  of  contract  for  forbearance  of  proceedings  in  bankruptcy.  — A 

creditor  who  has  received  from  his  debtor  a  payment  or  preference 
which  is  offensive  to  the  provisions  of  the  bankrupt  law,  and  on 
which  other  creditors  might  institute  proceedings  under  that  law 
against  the  debtor,  may  lawfully  contract  with  them  for  the  forbear- 
ance of  such  proceedings;  such  a  contract  is  not  contrary  to  public 
policy,  nor  violative  of  any  provision  of  law.  Perryman  v.  Allen, < 
573. 
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8.  When  title  to  personalty  passes  by  delivery.  —  Where  lumber  was  sawed 

by  plaintiffs  for  defendant,  and  paid  for  in  advance  by  work  done  by 
defendant  in  repairing  plaintiffs'  mill,  and  deposited  at  a  selected  place 
on  the  river  bank ;  and  the  defendant  was  notified  that  it  was  at  his 
risk,  and  that  it  would  be  his  loss  if  carried  away  by  high  waters, — 
held,  that  this  was  such  a  delivery  as  passed  the  title,  and  vested  the 
right  of  possession  in  the  defendant.     Rattary  v.  Cook  6f  Webb,  352. 

9.  Construction  of  receipt.  —  A  receipt,  signed  "  Hill  &  Sulser,"  is  not  on 

its  face  the  obligation  of  a  partnership,  but  imposes  a  joint  and  sev- 
eral liability  on  the  parties  who  signed  it;  and  in  an  action  on  such 
receipt,  against  Oliver  P.  Hilt,  or  his  administrator,  the  writing  is 
competent  evidence,  without  proof  of  his  signature,  or  the  existence 
of  a  partnership.  Hill's  Adm'r  v.  Nichols,  336. 
10.  Confederate  treasury-notes  as  consideration.  —  Where  a  bill  of  ex- 
change, drawn  by  defendant,  in  Richmond,  Virginia,  in  1863,  was 
indorsed  for  his  accommodation  by  plaintiff,  and  was  discounted  by 
a  bank  in  Richmond;  and  the  bill  not  being  paid  by  defendant  at 
maturity,  plaintiff  procured  a  bank  in  Mobile,  Alabama,  where  he 
had  Confederate  money  on  deposit,  to  forward  to  the  Richmond 
bank  the  necessary  funds  to  pay  it ;  and  the  payment  was  made  in 
Confederate  treasury  notes ;  held,  that  a  promissory  note,  afterwards 
given  by  defendant  to  reimburse  plaintiff  for  the  amount  thus  paid, 
was  supported  by  a  valid  consideration,  and  was  not  illegal,  nor  con- 
trary to  any  principle  of  public  policy.     Lyon  v.  Robertson,  74. 

CORPORATIONS. 

1 .  Foreign  corporation ;  validity  of  charter.  —  An  action   brought  by  a 

foreign  corporation,  organized  in  Georgia,  in  1863,  under  a  general 
law  enacted  prior  to  1861,  cannot  be  defeated  by  a  plea,  which  avers 
that  the  corporation  was  organized  for  the  purpose  of  running  the 
blockade,  in  violation  of"  the  laws  of  the  United  States,  and  that  its 
charter  was  obtained  through  the  action  of  a  rebel  court.  Importing 
and  Exporting  Company  of  Georgia  v.  Locke,  332. 

2.  Same ;  action  by.  —  As  a  general  rule,  a  foreign  corporation  may  prose- 

cute a  suit  in  the  courts  of  this  State,  whenever  the  individual  corpo- 
rators would  be  permitted  to  do  so ;  though  the  court  might  withdraw 
its  aid,  on  clear  proof  of  the  treasonable  character  of  the  corpora- 
tion,    lb.  332. 

3.  Forfeiture  of  charter.  —  A  corporation  is  not  to  be  deemed  dissolved, 

or  its  charter  forfeited,  by  reason  of  any  misuser  or  non-user  of  its 
franchises,  until  the  default  has  been  judicially  ascertained  and  de- 
clared; and  this  can  only  be  done  by  the  courts  of  the  state  by 
■which  its  charter  was  granted,     lb.  332. 

4.  Liability  of  suliscriber  for  stock  in  incorporated  company ;    notice  of 

call.  —  Generally,  when  the  law  requires  notice  to  be  given  to  a 
party,  but  does  not  specify  the  mode  in  which  it  shall  be  given,  per- 
sonal notice  must  be  given  and  proved,  before  any  liability  can  be 
fixed  on  him ;  but  this  principle  does  not  apply  to  the  case  of  a  de- 
faulting subscriber  to  the  capital  stock  of  an  incorporated  railroad 
company,  when  such  personal  notice  is  not  required  by  the  charter 
of  the  company,  nor  by  the  terms  of  the  subscription.  Grubbs  v. 
Vickshurg  $•  Brunswick  Railroad  Company,  398. 

5.  Judgment  against  municipal  corporation  ;  how  collected.  —  When  a  judg- 

ment has  been  rendered  against  a  municipal  corporation,  and  an  ex- 
ecution thereon  has  been  returned  "  No  property  found,"  the  cor- 
poration may  be  compelled  by  mandamus  to  levy  and  collect  a  proper 
tax  to  satisfy  it ;  but  the  private  property  of  the  inhabitants  cannot 
VOL.   II.  40 
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be  seized  under  execution  on  such  judgment.  Miller  v.  Mc  Williams, 
427. 

6.  License  tax  on  lawyers.  —  Under  the  constitution  and  laws  of  this  State, 

the  legislature  may  impose  a  license-tax  on  lawyers  engaged  in  the 
practice  of  th»-ir  profession,  and  enforce  its  payment  by  proper  pen- 
alties ;  and  tins  power  it  may  delegate  to  a  municipal  corporation, 
and  has  conferred  on  the  city  of  Montgomery.  Goldlhwaite  v.  City 
Council  of  Montgomery,  486. 

7.  Sufficiency  of  complaint  for  violation  of  by-law.  —  On  appeal  from  the 

decision  of  the  mayor,  in  a  ^uasi-criminal  proceeding  for  the  viola- 
tion of  a  municipal  ordinance,  it  is  not  necessary  that  the  complaint, 
or  statement  of  facts,  should  set  out  the  ordinance  alleged  to  have 
been  violated  :  it  is  sufficient  to  state  its  date  and  purpose  so  as  to 
identify  it,  and  allege  a  violation  of  it.     lb.  486. 

COSTS. 

Meaning  of  "  costs  that  have  accrued  "  in  pending  suit.  —  "All  the  costs 
that  have  accrued,"  when  the  words  are  used  in  the  compro- 
mise of  a  pending  suit,  or  in  a  private  statute  providing  for  euch 
compromise,  mean  costs  that  would  follow  the  judgment,  and  do 
not  include  attorneys'  fe^s.  Tallassee  Man.  Co.  v.  Glenn,  489. 
See,  also,  Security  for  Costs. 

COUNTY. 

Liability  for  fees  of  counsel  for  prisoners  appointed  by  court.  —  An  at- 
torney, appointed  by  the  court  to  defend  accused  persons  who  are 
not  able  to  employ  counsel  (Rev.  Code,  §  4171),  cannot  maintain  an 
action  against  the  county  to  recover  reasonable  fees  for  his  services. 
Posey  fy  T'ompkins  v.  Mobile  County,  6. 

COUNTY  SOLICITOR. 

1.  Appointment  of  county  solicitor  by  criminal  court  of  Dallas.  —  When 

the  county  solicitor  is  absent,  or  disqualified,  or  when  there  is  a  va- 
cancy in  the  office  which  has  not  been  filled  by  the  judge  of  the  cir- 
cuit, the  presiding  judge  of  the  criminal  court  of  Dallas  may  ap- 
point a  competent  attorney  in  his  place;  but  such  appointment  is 
temporary,  and  cannot  extend  beyond  such  absence,  disqualification, 
or  vacancy.     Ex  parte  Diggs,  78. 

2.  Vacidon  of  office  by  conviction  of  felony ;   reversal  of  conviction. — 

When  a  county  solicitor  has  been  convicted  of  a  felony,  his  office  is 
vacated  from  the  date  of  the  sentence  (Rev.  Code,  §§  146,  200)  ;  but, 
if  the  judgment  of  conviction  is  reversed,  he  is  entitled  to  be  re- 
stored to  his  office  immediately,  and  may  compel  such  restoration,  if 
refused,  by  mandamus.     lb.  78. 

COUNTY  TREASURER 

Right  to  commissions  on  taxes  collected  to  pay  interest  on  county  railroad 
bonds.  —  When  a  county  has  subscribed  for  stock  in  a  railroad  com- 
pany, under  the  provisions  of  the  act  approved  Dec.  31,  1868  (Ses- 
sion Acts  1868,  p.  514),  and  issued  its  bonds  for  the  amount  of  its 
subscription,  and  has  levied  and  collected  a  special  tax  to  pay  the 
interest  on  such  bonds,  the  county  treasurer  is  not  entitled  to  com- 
missions on  the  funds  so  collected,  nor  can  he  claim  that  the  money 
should  pass  through  his  hands.     Barbour  County  v.  Clark,  416. 

COURTS,  CIRCUIT  AND  CITY. 

Jurisdiction  in  civil  causes  involving  more  than  fifty,  and  less  than  one 
hundred  dollars.  — -  In  civil  causes,  Avhere  the  amount  in  controversy 
is  between  fifty  and  one  hundred  dollars,  the  city  court  of  Montgom- 
ery, like  the  circuit  court,  has  concurrent  jurisdiction  with  justices 
of  the  peace;  which  jurisdiction  is  derived  from  constitutional  pro- 
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visions,  and  is  not  affected  by  any  inconsistent  statutory  provisions 
contained  in  the  Revised  Code.      Carew  fy  Son  v.  Lillienthall,  44. 

CRIMINAL  LAW. 

Assaults. 

1.  Assault   and   battery;    retaking  possession    of  stolen    property. — An 

assault  and  battery  cannot  be  justified,  excused,  or  extenuated, 
by  evidence  showing  that  the  person  assaulted  had  possession  of 
the  defendant's  horse  which  had  been  stolen,  and  refused  to  sur- 
render it  on  demand.     Hendrix  v.  The  State,  148. 

2.  Sufficiency  of  indictment.  —  An  indictment  which  charges  that  the  de- 

fendants, "  unlawfully,  and  with  maice  aforethought,  did  assault  A. 
B.  with  intent  to  murder  him,"  is  good  as  an  indictment  for  an  as- 
sault, but  not  for  an  assault  with  intent  to  murder;  and  on  a  verdict 
of  "  guilty  as  charged  in  the  indictment,"  it  is  erroneous  to  render 
judgment  of  imprisonment  in  the  penitentiary.  Wood  v.  The  State, 
144. 

3.  Same.  —  An  indictment  founded  on  section  3672  of  the  Revised  Code, 

which  charges  that  the  defendants  "  did  assault  and  beat  A.  B.  with 
a  rope,  stick,  or  whip,  having  in  their  possession  at  the  time  a  pistol, 
with  the  intent  to  intimidate  the  said  A.  B.,  and  prevent  him  from 
defending  himself,"  although  it  may  not  sufficiently  charge  the 
statutory  offence,  is  nevertheless  sufficient,  after  verdict,  to  support 
a  conviction  for  an  assault  and  battery.  Higginbotham  v.  The  State, 
133. 

Bail. 

4.  Discharge  of  persons  arrested  or  committed  for  misdemeanor,  on  their 

own  recognizance,  before  conviction.  —  Under  the  provisions  of  the 
act  approved  December  17,  1873  (Session  Acts  1873,  p.  56),  the 
sheriff  has  no  power  to  discharge,  on  their  own  recognizance,  per- 
sons who  are  in  his  custody  under  commitment  by  a  magistrate; 
only  the  committing  magistrate,  or  the  officer  who  makes  the  arrest, 
has  that  authority.     Smith  v.  Strobach,  462. 

5.  Jurisdiction  of  probate  judge,  to  grant  bail  in  capital  felonies.  —  Under , 

section  4264  of  the  Revised  Code,  a  probate  judge  had  no  jurisdic- 
tion, on  habeas  corpus,  to  grant  bail  to  a  person  who  was  confined 
under  a  charge  of  a  capital  felony;  but  under  the  act  approved 
March  20,  1873,  amending  that  section  (Session  Acts  1872-3,  p. 
120),  he  has  equal  jurisdiction  in  such  cases,  within  the  limits  of  his 
county,  with  circuit  judges  and  chancellors.     Ex  parte  Keeling,  474. 

6.  Mandamus  to  circuit  judge,  in  matter  of  prohibition  to  probate  judge. — 

When  a  prohibition  has  been  improperly  granted  by  a  circuit  judge, 
to  restrain  a  probate  judge  from  acting  on  an  application  for  bail  in 
a  case  which  is  within  his  jurisdiction,  this  court  will  award  a  man- 
damus to  set  aside  the  order  for  the  prohibition.     lb.  4  74. 

Burglary. 

7.  What  constitutes  offence.  —  Entering  a  house   through  an   open  win- 

dow, is  not  a  sufficient  breaking  to  constitute  burglary.  Pines  v. 
The  Stale,  153. 

8.  Sufficiency  of  indictment.  — An  indictment  for  burglary  (Rev.  Code,  § 

3695;  Form  No.  35,  p.  811),  which  charges  that  the  defendant 
"broke  into  the  storehouse  of  M.  D."  &c,  "with  the  intent  to 
steal,"  \s  fatally  defective,  because  it  does  not  aver  an  entrance. 
lb.  153. 

9.  Same.,  —  An  indictment  for  burglary   (Rev.   Code,  §  3695),    which 

charges  the  prisoner  with  breaking  and  entering  a  house,  "in  which 
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there  was  stored  at  the  time  cotton  in  the  seed,"  without  anflP^r- 
ment  that  it  was  a  thing  of  value,  is  fatally  defective.  A^"i*'  §* 
Coleman  v.  The  State,  126. 

Change  Bills,  Emitting  or  Circulating. 
10.  What  constitutes  offence.  —  To  constitute  the  statutory  offence  of  mak- 
ing, emitting,  or  circulating  change-bills  to  be  used  as  money  (llev. 
Code,  §§  3643,  3644),  it  is  immaterial  what  name  was  given  to  the 
paper,  to  what  extent  it  was  circulated,  what  considerations  of  con- 
venience prompted  it,  or  what  benefit  accrued  from  it  to  the  accused 
or  any  one  else ;  nor  can  the  criminal  intent,  necessary  to  be  proved, 
be  avoided  by  showing  that  the  act  was  done  through  indifference, 
thoughtlessness,  or  mechanical  compliance  with  the  orders  of  some 
other  person.     Norvell  v.  The  State,  1  74. 

Charge  to  Jury.  See  that  title. 
Enticing  away  Servant. 
11.  What  constitutes  offence.  —  Under  an  indictment  for  enticing  away  a 
servant  or  laborer  under  written  contract  of  service  to  another  (Rev. 
Code,  §  3691),  a  conviction  cannot  be  had  on  proof  that  the  act  of 
hiring  was  done  by  the  defendant's  agent  or  partner  in  business,  and 
that  the  defendant  knowingly  received  a  part  of  the  profits  of  the 
laborer's  service.     Roseberry  v.  The  State,  160. 

12.  Sufficiency  of  indictment.  —  An  indictment  for  enticing  away  or  hiring 

a  servant  or  laborer  under  written  contract  of  service  to  another 
(Rev.  Code,  §  3691),  must  either  state  the  Christian  name  of  the 
laborer,  or  allege  that  it  is  unknown.     lb.  160. 

Evidence. 

13.  Character. —  The  rule   of  law  is  settled  in  this  State,  that  evidence 

of  good  character  is  admissible  for  the  defendant  in  a  criminal  case, 
not  only  where  a  doubt  exists  on  the  other  proof,  but  to  generate  a 
doubt  of  his  guilt.     Carson  v.  The  State,  135. 

14.  Confessions.  —  The   prisoner's  confessions  in  this  case,  made  to  the 

bailiff  who  had  him  in  custody,  were  held  to  have  been  improperly 
received  as  evidence  against  him;  because  the  bailiff  had  said  to  him, 
while  in  his  custody,  that  if  he  would  confess  the  offence,  and  tell 
where  the  stolen  property  was,  he  should  be  turned  loose;  and  it 
was  not  shown  that  anything  had  afterwards  occurred  to  destroy  the 
influence  of  the  promise  thus  made.      Ward  v.  The  State,  120. 

15.  Declarations  denying  former  admissions,    but  not  forming  part  of  res 

gestoz.  —  When  the  defendant's  admissions  or  confessions,  in  a  crim- 
inal case,  have  been  offered  in  evidence  against  him,  he  cannot  be 
allowed  to  prove  that,  when  questioned  afterwards  on  the  subject,  he 
denied  that  he  had  made  them,  and  said  that  he  knew  nothing  about 
the  matter.     William  Ray  v.  The  State,  104. 

16.  To  what  witness  may  testify. —  A  witness,  testifying  to  an  admission  by 

the  defendant  in  a  criminal  case,  may  be  asked  "  whether  or  not  he 
supposeil  that  the  defendant  wa*  jesting."     lb.  104. 

17.  Dying  declarations. —  Under  an  indictment  for  the  carnal  knowledge 

or  abuse  of  a  female  child  under  ten  years  of  age  (Rev.  Code,  §  3663), 
the  dying  declarations  of  the  child  upon  whom  the  offence  was  com- 
mitted, identifying  the  prisoner  as  the  perpetrator,  are  not  compe- 
tent evidence.     Johnson  v.  The  State,  456. 

18.  General  charge  on  evidence.  —  A  general  charge  on  the  evidence  in  a 

criminal  case  is  always  of  doubtful  propriety,  and  should  neve  r  b 
given,  when  requested,  unless  the  evidence  is  conclusive  in  its  char- 
acter, and  leaves  no  inference  of  fact  to  be  drawn  by  the  jury  from 
the  facts  proved.     Perkins  v.  The  State,  154. 
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19.  Charge  as  to  reasonable  doubt.  —  A  charge  to  the  jury,   in  a  criminal 

case,  instructing  them  that,  "  before  the  defendant  can  be  convicted, 
the  evidence  must  be  such  as  will  exclude  every  doubt,  to  that  cer- 
*'  tainty  which  controls  and  decides  the  conduct  of  men  in  the  highest 
and  most  important  affairs,  and  to  that  moral  certainty  which  ex- 
cludes every  supposition  but  that  of  his  guilt,  and  every  reasonable 
doubt,"  is  calculated  to  confuse  and  mislead  the  jury,  and  is  prop- 
erly refused.  William  Ray  v.  The  Slate,  104;  Cohen  v.  The  Slate, 
108. 

20.  Same.  —  A  charge  asked  in  a  criminal  case,  in  these  words  :   "  A 

reasonable  doubt  has  been  defined  to  be  a  doubt  for  which  a  reason 
could  be  given  :  a  probability  of  the  defendant's  innocence  is  a  just 
foundation  for  a  reasonable  doubt  of  his  guilt,  and  therefore  for  his 
acquittal,"  is  calculated  to  confuse  and  mislead  the  jury,  and  is  prop- 
erly refused.  William  Ray  v.  The  State,  104.  But  see  Cohen  v. 
The  State,  108. 

21.  Charge  as  to  credibility  of  witness  impeached  or  contradicted. —  A  charge 

asked  in  a  criminal  case,  in  these  words:  "  The  testimony  of  a  wit- 
ness for  the  prosecution,  who  is  shown  to  be  unworthy  of  credit,  is 
not  sufficient  to  justify  a  conviction,  without  corroborating  evidence; 
and  such  corroborating  evidence,  to  avail  anything,  must  be  a  fact 
tending  to  show  the  guilt  of  the  defendant,"  is  calculated  to  mislead 
the  jury,  and  is  properly  refused.  William  Ray  v.  The  State,  104. 
But  see  Cohen  v.  The  State,  108. 

Forgery. 

22.  What  constitutes  offence.  —  A  written  order  or  request  for  money,  pur- 

{•orting  to  be  addressed  by  a  son  to  his  father,  if  falsely  and  fraudu- 
ently  done,  constitutes  a  forgery  within  the  meaning  of  the  statute. 
Rev.  Code,  §  3702.     Jones  v.  The  State,  161. 

23.  Sufficiency  of  indictment.  —  An  indictment  which  alleges  that  the  de- 

fendant "  lorged  an  order  for  money,  in  words  and  substance  as  fol- 
lows "  (setting  it  out),  "  with  intent  to  defraud,"  is  sufficiently  cer- 
tain and  definite,  being  analogous  to  the  forms  prescribed  by  the 
Revised  Code  in  other  cases.     lb.  161. 

Fraudulent  Exhibition  of  False  Cotton  Sample. 

24.  Sufficiency  of  indictment.  —  An  indictment  (under  Rev.  Code,  §3731) 

which  alleges  that  the  defendant  "fraudulently  exhibited  a  false 
sample  of  cotton,  by  means  whereof  one  VV.  G.  was  injured,"  is  suf- 
ficient.    Cowles  v.  The  State,  454. 

25.  Proof  of  injury  or  damage. —  To  prove  injury  to  the  purchaser  by  the 

fraudulent  exhibition  of  a  false  cotton  sample,  the  difference  in 
value  between  the  cotton  as  delivered  and  that  represented  by  the 
sample,  at  the  time  and  place  of  sale,  must  be  shown  ;  if  the  purchaser 
shipped  the  cotton  to  Mobile,  and  there  sold  it  at  a  small  advance 
on  ihe  price  paid  by  him,  the  prosecution  cannot  be  allowed,  for  the 
purpose  of  showing  injury  or  damage  to  him,  to  prove  that  the  cost 
of  transportation  to  Mobile  was  greater  than  this  difference  in  price. 
lb.  454. 

Gaming. 

26.  Betting  at  cards  "m  public  place."  —  Under    an    indictment  which 

charges  the  defendant  with  betting  at  "  a  game  played  with  cards 
Hi  a  public  place  "  (Rev.  Code,  §  3622),  a  conviction  may  be  had  on 
proof  that  the  game  was  played  "  at  a  house  where  spirituous  liquors 
were  retailed;"  and  if  the  playing  was  in  an  open  place,  within  ten 
feet  of  the  door  of  the  house,  and  within  full  view  of  it,  this,  in 
contemplation  of  law,  is  at  the  house.     Ray  v.  The  State,  172. 
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27.  Same.  — Under  an  indictment  which  charges  the  defendant  with  bet- 

ting "  at  a  game  played  with  cards  in  a  public  place"  (Rev.  Code, 
§  3622),  a  conviction  may  be  had,  on  proof  that  the  game  was  played 
"  at  a  house  where  spirituous  liquors  were  retailed  ;  "  and  if  the  play- 
ing was  in  an  open  place,  within  ten  feet  of  the  door  of  the  house, 
and  in  full  view  of  it,  this,  in  contemplation  of  law,  is  at  the  house. 
(Brickell,  J.,  dissenting,  held,  that  the  previous  decisions  of  this 
court,  under  indictments  for  playing  cards  "in  a  public  place," 
should  govern  this  and  similar  cases ;  and  that  where  the  indictment 
charged  the  playing  to  have  been  at  or  in  "  a  public  place,"  while 
the  proof  showed  that  it  was  at  one  of  places  specifically  named  in 
the  statute,  the  variance  was  fatal,  and  no  conviction  could  be  had.) 
Napier  v.  The  State,  168. 

28.  Sufficiency  of  indictment.  —  An  indictment,  which  alleges  that  the  de- 

fendant "  bet  fractional  currency  of  the  United  States,"  the  denomi- 
nation and  value  of  which  are  averred,  "at  a  game  played  with 
cards  in  a  highway,  or  public  place"  (Rev.  Code,  §  3622),  is  suffi- 
cient,    lb.  168. 

29.  Same.  —  An  indictment,  which  alleges  that  the  defendant  "bet  frac- 

tional currency  of  the  United  States,"  the  denomination  and  value 
of  which  are  averred,  "  at  a  game  played  with  cards  by  him  in  a 
public  place  "  (Rev.  Code,  §  3622).  is  sufficient.  Ray  v.  The  State, 
172. 

30.  Suffering  gaming  on  premises  of  licensed  retailer.  —  A  licensed  retailer, 

or  the  proprietor  or  keeper  of  a  house  in  which  spirituous  liquors 
are  retailed,  who  would  relieve  himself  from  criminal  liability  for 
suffering  gaming  in  his  house  (Rev.  Code,  §  3625),  must  do  some- 
thing more  than  merely  to  forbid  or  remonstrate  against  the  playing; 
he  must  use  all  legal  and  peaceable  means  to  prevent  it.  Wilcox  v. 
The  State,  142. 

Homicide. 

31.  Where   two  fight   willingly.  —  If    two    persons   fight   willingly,   on   a 

sudden  quarrel  or  provocation,  and  one  kills  the  other,  our  statute 
makes  the  killing  manslaughter  in  the  first  degree  (Rev.  Code,  § 
3659) ;  and  if  the  killing  is  committed  during  a  renewal  of  the 
fight,  after  the  lapse  of  a  sufficient  cooling  time  for  passion  to 
subside,  each  being  armed  with  a  deadly  weapon,  this  is  murder; 
and  the  slayer  cannot,  in  either  case,  invoke  the  doctrine  of  self-de- 
fence, or  claim  any  immunity  on  account  of  his  ill-health  or  inferior 
size.     Cales  \.  The  State,  166. 

32.  By  officer,  when  resisted  in  making  arrest.  —  If  a  person,  having  au- 

thority to  arrest,  and  using  the  proper  means  for  that  purpose,  be 
resisted,  he  may  repel  force  by  force,  and  need  not  give  back ;  and 
if  the  party  making  resistance  be  unavoidably  killed  in  the  struggle, 
the  homicide  is  justifiable.  But  a  mere  attitude  of  defiance,  or  prep- 
aration to  resist,  not  amounting  to  an  assault,  especially  in  cases 
of  misdemeanor,  will  not  justify  the  killing.  Clements  v.  The  State, 
117. 

33.  By  person  having  authority  to  arrest.  —  On  the  trial  of  a  person  for  the 

murder  of  another,  for  whose  arrest  he  had  a  warrant  at  the  time  of 
the  killing,  a  charge  to  the  jury,  which  instructs  them  that  "  if  they 
believe,  from  the  evidence,  that  the  prisoner  went  out  with  a  prede- 
termination to  kill  the  deceased,  having  the  warrant  is  no  excuse, 
and  he  is  guilty  of  murder  in  the  first  degree,"  is  erroneous  :  the  evil 
intention  must  coexist  with  and  prompt  the  deed.     lb.  117. 

34.  Presumption  of  malice.  —  It  is  not  error  for  the  court  to  instruct  the 

jury  "  that  every  unexplained  homicide  is  presumptively  malicious." 
lb.  117. 
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35.  Proof  as  to  manner  or  means.  —  Where  the  indictment  alleged  that 

the  prisoner  killed  the  deceased,  "  by  cutting  his  head  off  with  a 
knife,  or  with  an  axe;"  and  the  proof  was,  that  the  deceased  came 
to  his  death  by  some  sort  of  cutting  about  the  neck  ;  a  charge  to  the 
jury,  that  if  they  were  convinced,  beyond  a  reasonable  doubt,  that 
the  deceased  "came  to  his  death  at  the  hands  of  tbe  defendant,  it 
matters  not  what  sort  of  weapon  he  was  killed  with,  or  how  the 
weapon  was  used,"  is  not  erroneous.     Rodgers  v.  The  State,  102. 

36.  Charge  on   effect  of  evidence. —  A   charge,  instructing  the  jury  in  a 

criminal  case,  "  that  upon  the  evidence,  the  defendant  was  guilty  of 
murder  in  the  first  degree,  or  of  nothing,"  is  a  charge  on  the  effect 
of  the  evidence  (Rev.  Code,  §  2678),  and,  if  given  without  request 
of  either  party,  is  erroneous.     Beasley  v.  The  State,  149. 

Indictment. 

37.  Bad  punctuation.  —  Bad  punctuation  does  not  vitiate  an  indictment. 

Wardv.  The  State,  120. 

38.  Joinder  of  offences.  —  Two  misdemeanors,  one  punishable  by  fine  and 

imprisonment,  and  the  other  by  fine  only,  cannot  be  joined  in  one  in- 
dictment, even  in  separate  counts.     Norvell  v.  The  State,  174. 

39.  Recitals  as  to  grand  jury.  —  An  indictment  which,  on  its  face,  pur- 

ports to  have  been  found  by  the  "  grand  jury  of  said  court,"  instead 
of  "said  county,"  is  not  demurrable  on  that  account,  when  the 
caption  shows  that  the  grand  jury  was  properly  organized.  Perkins 
v.  The  State,  154. 

40.  Waiver  of  defective  service  of  copy.  — Where  the  prisoner,  charged 

with  a  capital  offence,  is  served  with  an  imperfect  copy  of  the  in- 
dictment against  him  (Rev.  Co<!e,  §  4171),  which,  though  defective, 
is  nevertheless  sufficient  to  inform  him  of  the  nature  and  cause  of 
the  accusation  against  him;  and  pleads  not  guilt)',  and  permits  the. 
jury  to  be  empanelled,  sworn,  and  charged  with  his  trial,  —  he  cannot 
object  to  proceeding  with  the  trial  on  account  of  the  defective  ser- 
vice, when  the  prosecuting  attorney  offers  to  read  the  indictment  to 
the  jury.      Wade  v.  The  State,  164. 

41.  Service  of  copy,  §*c.  —  A  recital  in  the  record,  that  "a  copy  of  the 

indictment,  together  with  a  list  of  the  jurors  regularly  empanelled 
for  the  second  week  of  this  term,  and  the  fifty  tales  jurors  summoned 
in  this  case,  was  served  on  tbe  defendant  one  entire  day  before  the 
day  of  trial,"  shows  a  substantial  compliance  with  the  requisitions  of 
the  statute  (Rev.  Code,  §  4171),  in  the  absence  of  objection  in  the 
primary  court.     Rodgers  v.  The  State,  102. 

42.  For  assault   and  battery,   or  assault    with  intent  to  murder. — An  in- 

dictment which  charges  that  the  defendants,  "  unlawfully,  and  with 
make  aforethought,  did  assault  A.  B.  with  the  intent  to  murder  him," 
is  good  as  an  indictment  for  an  assault,  but  not  for  an  assault  with 
intent  to  murder;  and  on  a  verdict  of  "guilty  as  charged  in  the  in- 
dictment," it  is  erroneous  to  render  judgment  of  imprisonment  in  the 
penitentiary.     Wood  v.  The  Slate,  144. 

43.  For  statutory  assault  with  pistol.  —  An  indictment  founded  on  section 

3672  of  the  Revised  Code,  which  charges  that  the  defendants  "did 
assault  and  beat  A.  B.  with  a  rope,  stick,  or  whip,  having  in  their 
possession  at  the  time  a  pistol,  with  the  intent  to  intimidate  the  said 
A.  B.,  and  prevent  him  from  defending  himself,"  although  it  may 
not  sufficiently  charge  the  statutory  offence,  is  nevertheless  sufficient, 
after  verdict,  to  support  conviction  ibr  an  assault  and  battery.  Hig- 
ginbotham  v.  The  State,  133. 

44.  For  burglary.  —  An  indictment  for  burglary  (Rev.  Code,  §  3695), 

which  charges  the  prisoner  with  breaking  and  entering  a  house,  "  in 
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which  there  was  stored  at  the  time  cotton  in  the  seed,"  without  an 
averment  that  it  was  a  thing  of  value,  is  fatally  defective.  Norris  if 
Coleman  v.  The  State,  126. 

45.  For  burglary.  —  An   indictment   for    burglary  (Rev.   Code,  §  3695, 

Form  No.  35,  p.  81 1),  which  charges  that  the  defendant  "  broke  into 
the  storehouse  of  M.  D."  &c,  "  with  the  intent  to  steal,"  is  fatally 
defective,  because  it  does  not  aver  an  entrance.  Pines  v.  The  State, 
153. 

46.  Same. — 'It  is  no  objection  to  an  indictment  for  burglary,  under  the 

forms  allowed  by  the  Code,  that  the  house  broken  into  is  alleged,  in 
the  disjunctive,  to  have  been  "  a  building  within  the  curtilage  of  a 
dwelling-house,  or  a  shop,  storehouse,  warehouse,  or  other  building 
of  W.  H."     Ward  v.  The  State,  120. 

47.  For  enticing  away  servant.  —  An  indictment  for  enticing  away  or  hir- 

ing a  servant  or  laborer  underwritten  contract  of  service  to  another 
(Rev.  Code,  §  3691),  must  either  state  the  Christian  name  of  the 
laborer,  or  allege  that  it  is  unknown.     Roseberry  v .  The  Stale,  160. 

48.  For  forgery.  —  An   indictment   which    alleges   that  the   defendant 

"forged  an  order  for  money,  in  words  and  substance  as  follows" 
(setting  it  out),  "  with  intent  to  defraud,"  is  sufficiently  certain  and 
definite,  being  analogous  to  the  forms  prescribed  by  the  Revised  Code 
in  other  cases.     Jones  v.  The  State,  161. 

49.  For  fraudulent   exhibition    of  false   cotton   sample An  indictment 

(under  Rev.  Code,  §  3731)  which  alleges  that  the  defendant  "  fraud- 
ulently exhibited  a  false  sample  of  cotton,  by  means  whereof  one 
W.  G.  was  injured,"  is  sufficient.      Cowles  v.  The  State,  454. 

50.  For  gaming.  —  An  indictment,  which  alleges  that  the  defendant  "  bet 

fractional  currency  of  the  United  States,"  the  denomination  and  value 
of  which  are  averred,  "  at  a  game  played  with  cards  in  a  highway, 
or  public  place  "  (Rev.  Code,  §  3622),  is  sufficient.  Napier  v.  The 
State,  168. 

51.  Same.  —  An  indictment,  which  alleges  that  the  defendant  "  bet  frac- 

tional currency  of  the  United  States,"  the  denomination  and  value 
of  which  are  averred,  "at  a  game  played  with  cards  by  him  in  a 
public  place"  (Rev.  Code,  §  3622),  is  sufficient.  Ray  v.  The  State, 
172. 

52.  For  larceny  from  the  person.  —  An  indictment  for  larceny  from  the 

person  (Rev.  Code,  §  3707),  which  alleges  the  felonious  taking  from 
the  person  of  W.  E.  B.  of  "  one  pocket-book,  containing  fifty  dollars 
in  national  currency  of  the  United  States,  the  exact  denomination  of 
which  is  to  the  grand  jury  unknown,"  and  several  "  notes  "  on  per- 
sons whose  names  are  mentioned,  with  the  amount  of  each,  "  of  the 
value  of  more  than  fifty  dollars,  the  personal  property  of  W.  E.  B.," 
contains  a  sufficient  description  of  the  stolen  property.  Du  Bois  v. 
The  Stale,  139. 

53.  For  violation  of  revenue  late.  —  In  an  indictment  against  an  attorney- 

at-law,  under  the  111th  section  of  the  revenue  law  of  1868,  for  practis- 
ing his  profession  without  a  revenue  license,  an  averment  that  he 
"  violated  the  provisions  of"  said  law,  "  in  this,  that  he  practised  the 
profession  of  law,  for  the  practice  or  carrying  on  of  which  a  license 
is  by  law  required  to  be  taken  out,  without  having  paid  for  and  taken 
out  said  license,"  is  sufficient  on  demurrer ;  and  it  is  not  necessary 
that  the  indictment  should  state  the  price  of  the  required  license. 
Cousins  v.  The  State,  113. 

54.  Same. — An  indictment  under  the  revenue  law  of  1868  (Sess.  Acts 

1868,  pp.  329-31,  §§  111,  112),  for  carrying  on  the  business  of  a  re- 
tailer without  a  license,  must  allege  the  place  at  which  the  business 
was  carried  on.     Harris  v.  The  State,  127. 
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Larceny. 

55.  Sufficiency  of  indictment   in  description   of  stolen  property.  —  An  in- 

dictment for  larceny  from  the  person  (Rev.  Code,  §  3707),  which 
alleges  the  felonious  taking  from  the  person  of  W.  E.  B.  of  "  one 
pocket-book,  containing  fifty  dollars  in  national  currency  of  the 
United  States,  the  exact  denomination  of  which  is  to  the  grand  jury 
unknown,"  and  several  "notes"  on  persons  whose  names  are  men- 
tioned, with  the  amount  of  each,  "of  the  value  of  more  .than  fifty  dol- 
lars, the  personal  property  of  W.  E.  B.,"  contains  a  sufficient  de- 
scription of  the  stolen  property.     Du  Bois  v.  The  State,  139. 

56.  Proof  of  value  of  stolen  notes.  — Under  such  an  indictment,  the  prose- 

cution may  prove  the  value  of  the  "  notes  "  alleged  to  have  been 
stolen,  as  a  fact  necessary  to  fix  the  grade  of  the  offence.     lb.  139. 

57.  Verdict.  —  Where  the  value  of  the  stolen  property  is  alleged  in  the 

indictment,  a  verdict  of  "guilty  as  charged  in  the  indictment"  is 
sufficient,  and  it  is  not  necessary  that  it  should  assess  the  value  of 
each  article  of  the  stolen  property,     lb.  1 39. 

58.  Punishment.  —  On  a  conviction  of  grand  larceny,  or  knowingly  re- 

ceiving stolen  goods  of  value  greater  than  one  hundred  dollars  ( Rev. 
Code,  §§  3706,  3710),  the  court  has  no  authority  to  sentence  the  pris- 
oner to  imprisonment  in  the  county  jail,  since  the  statute  only  pre- 
scribes imprisonment  in  the  penitentiary;  but,  on  the  reversal  of  such 
erroneous  judgment,  the  cause  will  be  remanded,  not  for  a  new  trial, 
but  that  the  proper  judgment  may  be  rendered.  De  Bardelaben  v. 
The  Stale,  1 79. 

59.  Same.  —  Under  a  conviction  for  larceny,  or  receiving  stolen  goods,  if 

the  value  of  the  goods  is  assessed  by  the  jury  at  one  hundred  dollars, 
the  punishment  must  be  by  imprisonment  in  the  county  jail  or  hard 
labor  for  the  county,  and  cannot  exceed  twelve  months  (Rev.  Code, 
§§  3708,  3710);  if  it  exceeds  one  hundred  dollars,  the  offence  is  a 
felony,  and  punishable  by  imprisonment  in  the  penitentiary.  Cohen 
v.  The  State,  108. 

Pleas  and  Defences. 

60.  Alibi.  — A  charge  to  the  jury,  in  a  criminal  case,  "  that  the  law  al- 

ways looks  with  suspicion  on  the  defence  of  an  alibi,"  does  not  as- 
sert a  correct  legal  proposition,  is  an  invasion  of  the  province  of  the 
jury,  and  is  unfair  to  the  accused.     Spencer  v.  The  State,  124. 

61.  Drunkenness,  and  mental  unsoundness,  as  excuse  for  crime.  —  Although 

"  drunkenness,  in  itself,  is  no  palliation  or  excuse  for  crime"  com- 
mitted while  under  its  influence;  yet  mental  unsoundness,  superin- 
duced by  excessive  drunkenness,  and  continuing  after  the  intoxica- 
cation  has  subsided,  may  be  an  excuse.     Beasley  v.  The  State,  149. 

62.  Unauthorized  discharge  of  jury.  — The  unauthorized  discharge  of  the 

jury  in  a  criminal  case,  after  the  trial  has  been  begun,  amounts  to  an 
acquittal,  and  is  available  as  a  defence,  on  another  trial,  under  the 
plea  of  former  acquittal.     Ex  parte  Clements,  459. 

63.  Mandamus.  — A  mandamus  will  not  be  awarded  in  a  criminal  case  to 

procure  the  petitioner's  discharge  from  custody  and  further  prose- 
cution under  an  indictment,  when  the  facts  relied  on  are  available  as  a 
defence  under  the  plea  of  former  acquittal.     lb.  459. 

Rape. 

64.  Verdict    of  guilty  under  indictment  charging  disjunctive    offences.  — 

Under  an  indictment  charging,  in  the  same  count,  in  the  disjunc- 
tive, that  the  defendant  committed  one  or  the  other  of  two  offences, 
or  different  grades  of  the  same  offence, —  e.  g.,  that  he  "  did  car- 
nally know,  or  abuse  in  the  attempt  to  carnally  know,"  a  female  child 
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under  ten  years  of  age  (Rev.  Code,  §3663),  —  a  verdict  of  "  guilty" 
is  sufficient,  and  not  ground  of  error,  or  of  motion  in  arrest  of  judg- 
ment.    Johnson  v.  The  State,  456. 

65.  Dying  declarations.  —  Under  an  indictment  for  the  carnal  knowledge 

or  abuse  of  a  female  child  under  ten  years  of  asje  (Rev.  Code, 
§  3663),  the  dying  declarations  of  the  child  upon  whom  the  offence 
was  committed,  identifying  the  prisoner  as  the  perpetrator,  are  not 
competent  evidence,     lb.  456. 

66.  Competency  of  child  as  witness. —  A  female  child,  eight  years  of  age, 

upon  whom  the  alleged  criminal  assault  was  made,  is  a  competent 
witness  for  the  prosecution,  notwithstanding  her  tender  years.  Wade 
v.  The  State,  164. 

Receiving  Stolen  Goods. 

67.  Proof  of  value  of  stolen  property. —  On  a  trial  under  an  indictment 

for  receiving  stolen  property,  the  owner  of  the  property  may  state 
what  its  value  was  to  him,  since  that  is  a  fact  tending,  however 
slightly,  to  show  its  real  value.     Cohen  v.  The  State,  108. 

68.  Punishment.  —  Under  a  conviction  for  larceny,   or  receiving  stolen 

goods,  if  the  value  of  the  goods  is  assessed  by  the  jury  at  one  hun- 
dred dollars,  the  punishment  must  be  by  imprisonment  in  the  county 
jail  or  hard  labor  for  the  county,  and  cannot  exceed  twelve  months 
(Rev.  Code,  §§  3708,  3710);  if  it  exceeds  one  hundred  dollars,  the 
offence  is  a  felony,  and  punishable  by  imprisonment  in  the  peniten- 
tiary,    lb.  108. 

69.  Same.  —  On  a  conviction  of  grand  larceny,  or  knowingly  receiving 

stolen  goods  of  value  greater  than  one  hundred  dollars  (Rev.  Code, 
§§  3706,  3710),  the  court  has  no  authority  to  sentence  the  prisoner  to 
imprisonment  in  the  county  jail,  since  the  statute  only  prescribes  im- 
prisonment in  the  penitentiary;  but,  on  the  reversal  of  such  errone- 
ous judgment,  the  cause  will  be  remanded,  not  for  a  new  trial,  but 
that  the  proper  judgment  may  be  rendered.  De  Bardelaben  v.  The 
State,  179. 

Revenue  Law,  Violations  of. 

70.  Constitutionality  of  revenue  law  in  requiring  license  to  be  taken  out  by 

laioyers,  and  punishing  failure  as  misdemeanor. —  The  legislature  has 
the  undoubted  right  to  require  lawyers,  as  well  as  persons  engaged 
in  any  other  profession,  occupation,  or  business,  to  take  out  a  rev- 
enue license,  and  to  make  the  engaging  in  any  such  profession  or 
business,  without  first  taking  out  the  required  license,  punishable 
as  a  misdemeanor  by  fine  and  imprisonment.  (Saffold,  J.,  dis- 
senting, held  that,  since  imprisonment  for  debt  was  prohibited  by 
the  constitution,  a  person  who  violated  the  provisions  of  the  law,  by 
failing  to  take  out  a  license,  could  not  be  punished  by  imprisonment, 
though  the  amount  of  the  license  might  be  collected  by  execution.) 
Cousins  v.  The  State,  113.  See,  also,  Goldthwaite  v.  City  Council  of 
Montgomery,  486. 

71.  Sufficiency  of  indictment,  against  attorney-at-law.  —  In  an  indictment 

against  an  attorney-at-law,  under  the  111th  section  of  the  revenue  law 
of  1868,  for  practising  his  profession  without  a  revenue  license,  an 
averment  that  he  "  violated  the  provisions  of"  said  law,  "  in  this, 
that  he  practised  the  profession  of  law,  for  the  practice  or  carrying 
on  of  which  a  license  is  by  law  required  to  be  taken  out,  without 
having  paid  for  and  taken  out  said  license,"  is  sufficient  on  de- 
murrer ;  and  it  is  not  necessary  that  the  indictment  should  state  the 
price  of  the  required  license,     lb.  113. 

72.  Same,  against  retailer  of  spirituous  liquors.  —  An  indictment  under  the 
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revenue  law  of*  18G8  (Sess.  Acts  1868,  pp.  329-31,  §§  111,  112),  for 
carrying  on  the  business  of  a  retailer  without  a  license,  must  allege  the 
place  at  which  the  business  was  carried  on.     Harris  v.  Slate,  127. 

73.  "  Engaging  in  or  carrying  on  business  ;  "  what  constitutes.  —  To  "  engage 

in  or  carry  on  any  business,"  within  the  meaning  of  the  revenue  law, 
is  to  pursue  an  occupation  or  employment  as  a  livelihood,  or  as  a 
source  of  profit ;  but  it  is  not  necessary  that  it  should  be  the  party's 
sole  occupation  or  employment.  It  is  a  question  of  intention  for  the 
determination  of  the  jury.     lb.  127. 

74.  Carrying  on  business  of  retailing  spirituous  liquors  ;  what  constitutes.  — 

Under  an  indictment  for  carrying  on  the  business  of  retailing  spirit- 
uous liquors  without  a  revenue  license  (Sess.  Acts  1868,  pp.  329-30, 
§§  105,  112),  a  conviction  may  be  had  on  proof  that  the  defendant, 
"  on  a  few  several  occasions,  sold  case  whiskey  in  quantities  less  than 
one  quart,"  and  that  he  had  no  license.     Lemons  v.  The  State,  130. 

75.  Liability  of  partners  and  partnership  for  violation  of  revenue  laws.  — 

Where  two  persons  are  jointly  indicted  for  carrying  on  the  business 
of  retailing  spirituous  liquors  without  a  license,  a  joint  fine  may  be 
assessed  against  them,  if  they  acted  as  a  firm  in  carrying  on  the 
business,  or  a  separate  fine  against  each,  if  they  acted  individually. 
lb.  130. 

76.  Conviction  for  retailing  spirituous  liquors,  under  indictment  for  violation 

of  revenue  law.  — Under  an  indictment  for  carrying  on  the  business 
of  retailing  spirituous  liquors  without  a  license,  in  violation  of  the 
provisions  of  the  revenue  law  of  1868,  a  conviction  may  be  sustained 
for  retailing  without  a  license,  under  section  3618  of  the  Revised 
Code.     lb.  130.     But  see  note  at  bottom  of  page  131. 

77.  Agency  of  foreign  insurance  company  ;  when  revenue  license  is  neces- 

sary. —  The  agent  of  a  foreign  insurance  company,  who  keeps  his 
office  in  West  Point,  Georgia,  and  there  transacts  his  business,  is 
not  required  to  take  out  a  license  under  the  revenue  law  of  1868 
(Sess.  Acts  1868,  p.  330,  §  107),  because  he  issues  policies  on  houses 
located  in  Alabama  ;  nor  is  a  single  act  of  examining  one  house  in 
this  State,  with  a  view  to  its  insurance,  sufficient  to  bring  him  within 
the  provisions  of  said  law,  although  a  personal  canvassing  in  this 
State  for  applications  for  insurance  might  subject  him  to  its  penalties. 
Jackson  v.  The  State,  141. 

78.  Commi<sion-merchant ;   what   constitutes   carrying   on  business  of.  —  A 

commission-merchant,  as  the  term  is  used  in  the  revenue  law  of  1868, 
is  synonymous  with  the  legal  term  factor,  and  means  one  who  re- 
ceives goods,  chattels,  or  merchandise,  for  sale,  exchange,  or  other 
disposition,  and  who  is  to  receive  a  compensation  for  his  services,  to 
be  paid  by  the  owner,  or  derived  from  the  sale,  &c.  of  the  goods ;  one 
who  "  shipped  cotton  for  different  parties,  or  for  about  ten  or  twelve 
different  persons,  to  a  firm  in  Boston,  and  received  a  return  commis- 
sion on  the  cotton  so  shipped,"  is  only  a  shipping  and  forwarding 
agent,  and  cannot  he  said  to  be  carrying  on  the  business  of  a  commis- 
sion-merchant.    Perkins  v.  The  State,  154. 

Sabbath-breaking. 

79.  Shooting.  —  To  shoot  at  a  dog  on  Sunday,  in  wantonness  and  mis- 

chief, is  a  violation  of  the  statute  (Rev.  Code,  §  3614)  against  Sab- 
bath-breaking.    Smith  v.  The  State,  159. 

Verdict. 

80.  Under  indictment  for  larceny.  —  Where  the  value  of  the  stolen  prop- 

erty is  alleged  in  the  indictment,  a  verdict  of  "  guilty  as  charged  in 
the  indictment  "  is  sufficient,  and  it  is  not  necessary  that  it  should 
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assess  the  value  of  each  article  of  the  stolen  property.  Du  Bois  v. 
The  State,  139. 
81.  Verdict  under  indictment  charging  disjunctive  offences.  —  Under  an  in- 
dictment charging,  in  the  same  count,  in  the  disjunctive,  that  the 
defendant  committed  one  or  the  other  of  two  offVnces,  or  different 
grades  of  the  same  offence,  —  e.  g.,  that  he  "  did  carnally  know,  or 
abuse  in  the  attempt  to  carnally  know,"  a  female  child  under  ten 
years  of  age  (Rev.  Code,  §  3663),  —  a  verdict  of  "guilty"  is  suffi- 
cient, and  not  ground  of  error,  or  of  motion  in  arrest  of  judgment. 
Johnson  v.  The  State,  456. 

DAMAGES. 

1.  For  breach  of  contract  of  employment.  —  In  an  action  against  the  pro- 

prietor of  a  school,  for  the  breach  of  a  contract  to  employ  the  plain- 
tiff as  a  teacher,  made  for  her  by  her  father  during  her  absence  in 
Europe,  where  she  was  travelling  with  her  mother,  the  plaintiff  can- 
not recover,  as  a  part  of  her  damages,  the  expenses  of  her  journey 
home,  when  it  does  not  appear  that  such  expenses  were  incurred  in 
consequence  of  the  contract,  or  were  in  the  contemplation  of  the 
parties  when  it  was  made.     Benziger  v.  Miller,  206. 

2.  Same ;  evidence  in  mitigation.  —  In  such  action,  the  defendant  may 

show,  in  mitigation  of  damages,  that  the  plaintiff  obtained  other 
employment  during  the  time  covered  by  the  contract,  and  received 
compensation  for  it;  but  the  declarations  of  the  plaintiff's  father  as 
to  such  employment  and  compensation,  though  made  in  her  presence, 
are  mere  hearsay,  and  therefore  inadmissible  as  evidence  to  prove 
the  fact.     lb.  206. 

3.  Measure  of  damages  for  failure  to  deliver  goods  sold.  —  The  measure 

of  damages  which  the  purchaser  is  entitled  to  recover,  or  recoup,  on 
account  of  the  vendor's  failure  or  refusal  to  deliver  the  goods,  is  the 
difference  between  the  agreed  price  and  the  market  price  at  the 
time  they  ought  to  have  been  delivered.  Harralson  Sr  Co.  v.  Stein,  347. 

4.  Recoupment   of  damages   by  purchaser,  on  partial   delivery  of  goods 

sold.  —  In  an  action  by  the  vendor,  to  recover  the  price  of  goods  sold 
and  only  delivered  in  part,  the  purchaser  may  recoup  any  damages 
sustained  by  him  by  reason  of  the  failure  or  refusal  to  deliver  the 
residue,     lb.  34  7. 

5.  In  trespass,  for  injuries  to  person.  —  In  an  action  by  a  minor,  having 

no  father  or  guardian,  to  recover  damages  for  personal  injuries  in- 
flicted on  her,  her  bill  for  medical  attendance  during  her  illness, 
caused  by  such  injuries,  may  be  recovered  as  special  damages,  though 
it  has  not  been  paid.     Forbes  v.  Loftin,  396. 

6.  Same ;  for  personal  property  destroyed.  —  In   trespass  for  injuries  in- 

flicted on  a  slave,  which  caused  his  death,  the  measure  of  damages 
is  the  value  of  the  slave  at  the  time  of  the  trespass,  with  interest 
thereon;  and  the  jury  cannot  look  to  the  hire  in  estimating  the 
damages.     FaiUs  Adm'r  v.  Presley' s  Adm'r,  342. 

7.  In  trover,  for  injury  to  fence. —  In  trover  for  the  conversion  of  certain 

fence-rails,  or  to  recover  damages  for  the  removal  of  a  partition 
fence,  whereby  plaintiff's  lands  were  left  uninclosed  and  exposed, 
the  defendant  cannot  be  allowed  to  prove,  in  mitigation  of  damages, 
"  that  plaintiff's  premises  were  of  small  value  ;  "  notwithstanding  the 
plaintiff  had  been  allowed  to  prove,  without  objection,  the  value  of 
the  rent  of  his  lands.     Avary  v.  Searcy,  54. 

8.  Proof  of  injury,  or  damage.  —  To  prove  injury  to  the  purchaser  by 

the  fraudulent  exhibition  of  a  false  cotton  sample,  the  difference  in 
value  between  the  cotton  as  delivered  and  that  represented  by  the 
sample,  at  the  time  and  place  of  sale,  must  be  shown;  if  the  pur- 
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chaser  shipped  the  cotton  to  Mobile,  and  there  sold  it  at  a  small  ad- 
vance on  the  price  paid  by  him,  the  prosecution  cannot  be  allowed, 
for  the  purpose  of  showing  injury  or  damage  to  him,  to  prove  that 
the  cost  of  transportation  to  Mobile  was  greater  than  this  difference 
in  price.     Cowles  v.  The  State,  454. 

DEEDS. 

1.  Cancellation.  —  The  cancellation  or  destruction  of  a  deed  for  land  does 

not  divest  the  title  out  of  the  grantee,  nor  reinvest  it  in  the  grantor, 
though  such  was  the  intention  of  the  parties.     Reavis  v.  Reavis,  60. 

2.  Admissibility  of  parol  evidence  to  affect.  —  A  creditor,  proceeding  by 

garnishment  against  the  grantee  of  his  debtor,  and  contesting  the 
answer  under  an  issue  on  the  common  counts,  cannot  claim  the 
benefit  of  a  verbal  promise  by  the  garnishee,  exacted  from  him  by 
the  debtor  as  a  condition  of  the  execution  of  the  conveyance,  to  pay 
said  creditor's  claim  in  full,  when  the  conveyance  recites,  as  its  con- 
sideration, the  garnishee's  promise  to  pay  all  the  creditors  of  the 
grantors  one  half  of  their  respective  debts.  Murphy  §•  Co.  v.  Cald- 
well, 461. 

3.  Construction  of  boundary  in  deed  for  land,  and  admissibility  of  parol  evi- 

dence to  explain.  —  In  the  construction  of  deeds,  or  other  written 
contracts,  parol  evidence  is  inadmissible  to  establish  an  intention 
different  from  that  which  is  expressed,  but  may  be  received  to  ex- 
plain what  is  meant  by  the  words  used;  and  it  is  available  for  the 
court,  as  well  as  for  the  jury.  Thus,  in  an  action  to  recover  damages 
for  the  erection  of  a  mill-dam,  which  overflowed  plaintiff's  lands,  the 
words,  "  Down  the  east  bank  of  said  creek  to  the  ford  below  the 
mill,  thence  with  the  centre  of  the  creek  to  the  section  line,"  are 
properly  construed  by  the  court  to  mean  the  top  of  the  bank  above 
the  ford,  and  not  the  low-water  line,  when  it  is  shown  that  the  plain- 
tiff's vendor,  at  the  time  of  the  sale  and  conveyance  to  him,  also 
owned  the  adjacent  lands  on  the  opposite  side  of  the  creek,  and  had 
erected  on  them  a  mill,  with  a  dam  extending  across  the  creek, 
which  he  continued  to  use  after  the  sale  and  conveyance  to  the  plain- 
tiff, and  until  he  sold  them  to  the  defendant.    Jenkins  v.  Cooper,  419. 

4.  When  conveyance  of  lands  will  relate  back;  relinquishment  of  dower  be- 

tween dates  of  contract  and  conveyance. —  Where  the  vendor  of  lands 
receives  payment  of  the  purchase-money  at  the  time  of  the  sale,  and 
puts  the  purchaser  in  possession,  his  deed  subsequently  executed 
will  relate  back  to  the  date  of  the  contract;  and  his  wife's  relinquish- 
ment of  dower  to  the  purchaser,  executed  during  the  intermediate 
time,  will  be  upheld.     Nelson  v.  Holly,  3. 

5.  Conveyance  of  lands  by  husband  to  wife  during  coverture.  —  If  the  hus- 

band is  indebted  to  the  wife  as  her  guardian  at  the  time  of  the  mar- 
riage, he  may  lawfully  convey  his  lands,  or  other  property,  to  her 
during  the  coverture,  in  payment  of  such  indebtedness.  Barclay  v. 
Plant,  509. 

6.  Conveyance  to  executors  of  deceased  purchaser  at  mortgage  sale.  —  On 

the  death  of  the  purchaser  at  a  sale  made  under  a  power  contained 
in  a  mortgage,  without  having  completed  the  purchase,  his  executors 
may  pay  the  purchase-money,  and  take  a  deed  to  themselves  as  ex- 
ecutors, in  trust  for  the  persons  interested  in  the  estate;  and  on  the 
title  conveyed  by  such  a  deed  they  may  recover  in  ejectment  against 
the  mortgagor.     Lewis  v.  Wells,  198. 

DETINUE. 

1.    When  bailee  may  maintain  detinue.  —  A  bailee,  with  whom  a  yoke  of 
oxen  are  left  "  as  a  pawn  or  indemnity  ' '  for  the  return  of  a  hired 
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horse,,  may  maintain  detinue  for  them  against  any  person  who  does 
not  show  a  better  title.  Notes  v.  Marable,  366. 
2.  When  mortgagee  may  maintain  detinue.  —  A  mortgagee  of  personal 
property,  after  the  law  day  has  passed,  having  the  legal  title,  and 
the  right  to  the  immediate  possession,  may  maintain  detinue  against 
the  mortgagor,  although  the  mortgage  itself  contains  no  provision  au- 
thorizing him  to  take  possession.     Mervine  v.  White,  388. 

DISCONTINUANCE. 

What  constitutes. —  A  motion  for  a  summary  judgment  against  a  sheriff 
and  his  sureties  is  not  discontinued  by  the  mere  omission  of  the  plain- 
tiff to  have  it  formally  continued  at  a  former  term.  Russell  v.  Jiolfe, 
56. 

DOWER.     See  Deeds,  4. 

DURESS. 

What  constitutes.  —  Threats  of  attaching  a  tenant's  crop  for  the  payment 
of  rent,  made  by  a  person  who  has  entered  for  the  purpose  of  col- 
lecting or  securing  the  rent  before  its  maturity,  and  who  is  accom- 
panied by  a  constable,  but  has  no  legal  process,  do  not  constitute 
duress.     Lehman,  Durr  if  Co.  v.  Shackleford,  437. 

EJECTMENT. 

When  vendor  cannot  maintain  ejectment  against  purchaser.  —  A  vendor  of 
land  cannot  recover  against  the  purchaser  in  ejectment,  or  in  a  stat- 
utory action  in  the  nature  of  ejectment  (Rev.  Code,  §§  261 1-14),  by 
proving  only  that  he  once  sold  the  land  to  defendant,  and  executed 
to  him  a  bond  for  titles,  which  is  not  produced:  he  must  show  title 
in  himself,  or  a  right  to  the  possession.     Olive  v.  Adams,  373. 

ERROR  AND  APPEAL. 

1.  When  appeal  lies.  —  An  appeal  does  not  lie  from  the  refusal  of  the  pro- 

bate court  to  allow  an  account  informally  presented  by  an  executor, 
without  a  settlement  in  due  form.  Trammell's  Executors  v.  Tram- 
melt's  Heirs,  39. 

2.  Non  suit;  ivhen  appeal  lies.  —  A  nonsuit,  taken  by  the  plaintiff  in  con- 

sequence of  the  ruling  of  the  court  sustaining  a  demurrer  to  his 
complaint,  is  voluntary,  and  not  revisable  on  appeal  under  section 
2759  of  the  Revised  Code.  Amerson  v.  Montgomery  §•  Mobile  Rail- 
road Co.  497. 

3.  Parties  to  appeal.  —  Where  an  appeal  is  taken  in  the  names  of  two 

joint  defendants  in  a  Judgment  or  decree,  one  of  whom  is  dead,  and 
a  motion  is  made  to  dismiss  the  appeal  on  that  ground,  the  surviving 
defendant  will  be  allowed  to  strike  out  the  name  of  the  deceased, 
and  to  assign  errors  and  proceed  in  his  own  name  alone.  Alexander 
v.  Rea,  64. 

4.  Amendment  of  appeal,  citation,  Sfc.  —  Where  the  names  of  the  parties 

to  the  judgment  or  decree  appealed  from  are  incorrectly  stated  in 
the  certificate  of  appeal,  citation,  and  acknowledgment  of  security 
for  costs,  the  mistake  may  be  amended  in  the  appellate  court  (Rev. 
Code,  §§  4420-21),  and  does  not  furnish  sufficient  ground  for  a  dis- 
missal of  the  appeal  on  motion,     lb.  64. 

5.  Sufficiency  of  appeal  bond.  —  It  is  not  necessary  that  an  appeal  or  su- 

persedeas bond  should  show  on  its  face  which  of  the  obligors  are  sure- 
ties, and  which  are  principals.      Cullen  v.  Lee,  494. 

6.  Sufficiency  of  security  far  costs.  — An  acknowledgment  in  these  words, 

"  We  acknowledge  ourselves  securities  for  all  the  costs  of  the  appeal 
taken  by  Matthew  A.M.  and  James  B.  M.  from  the  judgment  in  said 
cause,"  is  sufficient  security  for  the  costs  of  the  appeal,  although 
there  is  another  appellant,  who  is  shown  to  be  a  married  woman,  and 
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whose  separate  estate  is  affected  by  the  decree  appealed  from ;  and 
it  is  not  necessary  that  the  approval  of  the  security  should  Be  shown 
by  the  written  indorsement  of  the  clerk  or  register  who  accepted  it. 
Marshall  v.  Croom,  479. 

7.  Practice  on  suggestion  of  appellant's  insanity.' — On  suggestion  to  this 

court,  supported  by  affidavits,  that  the  appellant  has  become  insane 
since  the  appeal  was  sued  out,  but  no  inquisition  of  lunacy  has  been 
held,  the  cause  will  be  continued,  to  afford  an  opportunity  for  such 
inquisition.     Hollingsworth  v.  Chapman,  23. 

8.  Practice  on  motion  to  strike  out  bill  of  exceptions.  —  When  a  bill  of  ex- 

ceptions is  incorporated  in  the  transcript  by  the  clerk,  and  appears 
to  be  regular  on  its  face,  it  cannot  be  struck  out  on  motion,  supported 
by  affidavits,  on  the  ground  that  it  was  not  signed  by  the  presiding 
judge  on  the  trial.  If  the  record  has  been  improperly  made  up  in 
the  court  below,  it  must  be  corrected  in  that  court,  and  the  amended 
record  brought  up  by  certiorari,     lb.  23. 

9.  When  certiorari  will  not  be  aicarded  to  appellant.  —  Under  the  lllh  rule 

of  practice  (Rev.  Code, . p.  817),  a  certiorari  from  this  court  will  not 
be  awarded,  at  the  instance  of  the  appellant,  to  bring  up  pleadings 
which  appear  to  have  been  omitted  from  the  transcript,  without  any 
showing  as  to  the  contents  of  the  omitted  pleadings,  or  the  time 
when  the  appellant  discovered  the  defects  of  the  transcript,  or  the 
diligence  exercised  by  him  in  attempting  to  cure  them;  nor  where 
the  omitted  pleadings  appear  to  have  been  mere  nullities,  which 
might  have  been  stricken  out  as  frivolous.  Curry  v.  Woodward, 
258. 

10.  When  bill  of  exceptions  will  not  be  established,  nor  brought  upon  certiorari. 

—  This  court  will  not  establish  a  bill  of  exceptions,  nor,  if  signed, 
award  a  certiorari  to  bring  it  up  as  a  part  of  the  record,  when  there 
are  blanks  in  material  parts  of  it,  and  the  papers  to  be  inserted  are 
not  properly  identified.     Tuskaloosa  County  v.  Logan,  504. 

11.  Summons  and  severance.  —  Where  there  is  a  summons  and  severance 

on  appeal,  the  parties  who  assign  errors  will  be  treated  as  the  only 
appellants,  and  will  not  be  heard  to  complain  of  errors  which  are 
only  prejudicial  to  the  parties  who  refuse  to  join  in  the  assignment. 
Mill  sap  v.  Stanley,  319. 

12.  Affirmance  for  want  of  assignment  of  errors.  —  An  affirmance  for  want 

of  an  assignment  of  errors,  rendered  at  the  second  term  after  the 
cause  was  docketed,  will  not  be  set  aside  and  vacated,  on  motion,  on 
the  ground  that  the  failure  to  assign  errors  was  the  result  of  forget- 
fulness  on  the  part  of  counsel,  superinduced  by  the  omission  of  the 
clerk  to  enter  their  names  on  the  docket  at  the  said  second  term. 
Dorsey  v.  Dumas's  Heirs,  244. 

13.  Sufficiency  of  assignments  of  error.  —  An  assignment  of  error  in  these 

words,  "  The  court  erred  as  shown  in  the  bill  of  exceptions, "  or, 
"  The  court  erred  in  each  ruling  and  decision  made  by  it,  to  which 
the  appellants  excepted,"  is  too  general  and  vague  to  bring  it  within 
the  requirements  of  the  rule  of  practice.  Morris  Sr  Blair  v.  Poillon, 
403. 

14.  Same.  — An  assignment  of  error  in  these  words,  "  The  court  erred  in 

the  decree  rendered,"  or,  "In  decreeing'relief  to  the  complainant," 
is  not  sufficiently  specific  and  definite.     Alexander  v.  liea,  450. 

15.  Waiver  of  points  not  urged  or  assigned  as  error.  —  An  assignment  of 

error,  not  urged  or  noticed  in  the  brief  of  the  appellant's  counsel,  will 
be  considered  as  waived;  and  so  also  a  point  which,  though  excepted 
to  in  the  court  below,  and  urged  in  the  brief,  is  not  specially  assigned 
as  error.     Rowland  If  Co.  v.  Plummer,  182. 

16.  Waiver  of  assignments  of  error  not  insisted  on.  —  An  assignment  of 
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error  will  be  considered  as  waived,  or  abandoned,  when  it  is  not 
pressed  in  the  argument  or  brief  of  counsel,  and  supported  by 
reasoning  on  general  principles  of  law,  or  by  the  citation  of  adjudged 
cases,  or  text-books  of  recognized  authority.  It  is  not  enough  to 
say,  "  All  the  assignments  of  error  are  insisted  on,  and  none  are 
abandoned."     Ashley's  Adm'r  v.  Martin  §•  Wife,  537. 

17.  What  is  revisable.  —  In  the  examination  of  witnesses,  much  must  nec- 

essarily be  left  to  the  discretion  of  the  presiding  judge  in  the  court 
below,  particularly  in  the  case  of  a  female  child  of  tender  years,  who 
is  offered  as  a  witness  to  prove  carnal  abuse  of  her  person ;  and  this 
discretion  will  not  be  revised  by  the  appellate  court,  unless  it  clearly 
appears  to  have  been  improperly  exercised.  Wade  v.  The  State, 
164. 

18.  Error  without  injury,  in  charge  to  jury  against  plaintiff"  showing  no  title. 

—  When  the  record  does  not  show  that  the  plaintiff  below  had  or 
offered  any  evidence  whatever  of  right  or  title  in  himself  to  main- 
tain the  action,  this  court  will  not,  at  his  instance,  reverse  the  judg- 
ment on  account  of  an  erroneous  charge  to  the  jury,  since  such 
charge  could  have  worked  no  injury  to  him.  Bradley  v.  Hunter, 
265. 

19.  Same ;  in  overruling  demurrer  to  special  count.  —  The  overruling  of  a 

demurrer  to  a  special  count,  which  is  defective,  is  error  without  in- 
jury, when  the  bill  of  exceptions  shows  that  the  plaintiff  was  enti- 
tled to  recover  under  the  other  good  counts  in  his  complaint.  Hill's 
Adm'r  v.  Nichols,  336. 

20.  Same ;  in  overruling  demurrer  to  complaint.  —  The  overruling  of  a  de- 

murrer to  the  complaint  is  error  without  injury,  when  the  defendant 
had  the  full  benefit  of  his  demurrer  under  the  issue  joined  on  his  plea; 
or  when,  if  the  judgment  should  be  reversed  on  account  of  the  error, 
he  could  not  claim  any  benefit  by  the  demurrer,  because  of  a  repeal 
of  the  law  on  which  its  validity  depended.  Fail's  Adm'r  v.  Pres- 
ley's Adm'r,  342. 

21.  Same  ;  in  rulings  and  charge  as  to  irrelevant  evidence.  — The  rulings  of 

the  court  below  in  reference  to  the  admissibility  and  effect  of  irrele- 
vant evidence,  which  the  record  affirmatively  shows  could  not  have 
prejudiced  the  appellant,  are  no  ground  for  a  reversal  of  the  judg- 
ment.    Grubbs  v.   Vicksburg  §*  Brunswick  Railroad  Co.  398. 

ESTATES   OF   DECEDENTS. 

1.  Forfeiture  of  clahn  under  statute  of  non-claim.  —  If  a  creditor  fails  to 

present  or  file  his  claim  against  the  decedent's  estate  within  the  time 
prescribed  by  the  statute  (Rev.  Code,  §  2239),  because  he  expects 
to  receive  a  larger  amount  from  the  estate  as  a  legacy  under  the  de- 
cedent's will,  this  does  not  excuse  his  failure,  nor  relieve  his  claim 
from  forfeiture.     Gordon  v.  Ballentine's  Adm'r,  99. 

2.  Sale  of  lands,  by  order  of  probate  court,  for  division;  place  of  sale.  — 

When  a  decedent's  lands,  consisting  of  an  entire  tract  which  lies  in 
two  or  more  counties,  are  sold  for  division  among  the  heirs  (Rev. 
Code,  §§  2090,  2221),  the  order  of  sale  must  be  made  by  the  probate 
court  which  has  jurisdiction  of  the  estate;  but  the  place  of  sale, 
which  must  be  specified  in  the  order,  may  be  in  either  one  of  the 
counties.     Calloway  v.  Kirkland,  401. 

3.  Sale  of  lands  for  payment  of  debts  ;  description  of  lands  in  petition. — 

In  proceedings  before  the  probate  court  for  the  sale  of  a  decedent's 
lands  for  the  payment  of  debts,  if  the  lands  are  so  described  in  the 
petition  that  the  court,  aided  by  its  judicial  knowledge  of  the  surveys 
of  the  public  lands,  must  know  that  they  are  situated  in  the  county, 
this  is  sufficient  to  support  the  jurisdiction  of  the  court.  Money  v. 
Turnipseed,  499. 
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4.  Same ;  same.  —  "  Section  12,  T.  17,  R.  21,"  as  used  in  describing  the 

lands  in  the  administrator's  petition,  though  defective  as  a  matter  of 
pleading,  are  sufficient  to  sustain  the  sale,  when  collaterally  assailed; 
and  if  the  order  of  sale  shows  that  the  lands  are  situated  in  the 
county,  although  that  fact  is  not  averred  in  the  petition,  this  will  be 
sufficient  to  sustain  the  jurisdiction  of  the  court.  Wright's  Heirs  v. 
Ware,  549. 

5.  Same ;  sufficiency  of  petition  in  averring  necessity  for  sale.  —  When  the 

administrator's  petition,  asking  a  sale  of  his  intestate's  lands  for  the 
payment  of  debts  (Code  of  1852,  §  1755),  alleges  that  the  estate  "is 
involved  in  debts,  and  a  sale  of  some  portion  of  said  estate  is  neces- 
sary for  the  purpose  of  paying  debts,  and,  in  the  opinion  of  your 
petitioner,  it  will  be  more  beneficial  for  the  estate  that  the  above 
land  should  be  sold,  for  the  purpose  of  paying  debts,  than  slaves," 
—  these  averments  will  be  held  sufficient  to  sustain  the  jurisdiction 
of  the  court,  when  the  sale  is  collaterally  impeached,  in  a  controversy 
between  the  purchaser  and  the  heirs-at-law  of  the  intestate,   lb.  549. 

6.  Same  ;  proof  liby  depositions  as  in  chancery  cases."  —  When  the  re- 

citals of  the  record  show,  that  a  commission  was  ordered  to  be  is- 
sued to  two  persons  by  name,  "  to  take  the  testimony  in  this  cause, 
and  report  the  same  to  the  court  on  "  a  specified  day ;  and  that  said 
commissioners  "  returned  the  same  to  the  court,  which,  by  order  of  the 
court,  is  opened,  read,  and  ordered  of  file  among  the  papers  in  the 
cause ;  ' '  and  that  "  the  court  proceeding  to  examine  the  testimony 
taken  in  the  cause,  from  which  it  appears  that  it  will  be  more  for  the 
benefit  of  the  estate  that  the  said  lands  should  be  sold  than  slaves ; ' ' 
these  recitals  will  be  sufficient,  when  the  sale  is  collaterally  assailed, 
to  show  that  proof  of  the  necessity  for  the  sale  was  ' '  taken  by  dep- 
osition as  in  chancery  cases."     lb.  549. 

7.  Constitutionality  of  private  legislative  act,  removing  administration  of  de- 

cedent's estate  from  county  of  his  residence.  —  A  private  act  of  the  leg- 
islature, removing  the  administration  of  a  decedent's  estate  from  the 
county  of  his  residence  at  the  time  of  his  death,  to  another  specified 
county,  is  not  violative  of  any  constitutional  provision.     lb.  549. 

8.  Presentation  of  claim  against  decedent's  estate,  and  against  insolvent  es- 

tate. —  Where  a  non-negotiable  note,  which  has  been  assigned  by 
indorsement,  is  filed  in  the  office  of  the  probate  judge,  as  a  claim 
against  the  estate  of  the  deceased  indorser  (Rev.  Code,  §  2241), 
accompanied  with  an  affidavit,  "  that  the  above  attached  note,  and 
the  indorsement  thereof,  is  correct,"  this  is  a  sufficient  presentation 
to  prevent  the  bar  of  the  statute  of  non-claim ;  and  if  the  estate  is 
afterwards  declared  insolvent,  and  the  claim  is  subsequently  filed 
against  it  in  the  same  form,  and  with  the  same  affidavit  only  attached, 
the  filing  is  sufficient  (Rev.  Code,  §  2196),  and  the  defects  of  the 
affidavit  may  be  supplied  at  any  time  before  the  final  decree.  Walker 
v.  Wigginton's  Adm'r,  579. 

ESTOPPEL. 

En  pais  against  administrator.  —  An  administrator  cannot  maintain  an 
action  for  the  recovery  of  a  watch,  which  the  friends  of  the  intestate 
pawned  to  procure  his  coffin,  if  he  was  a  party  to  the  transaction, 
though  not  then  the  administrator,  and  the  price  of  the  coffin  has 
not  been  paid  ;  but  proof  of  his  presence  and  passive  assent  merely 
is  not  sufficient  to  defeat  his  action.  Jones's  Adm'r  v.  Long  if 
McMorris,  498. 

VOL.  II.  41 
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Admissibility  and  Relevancy. 

1.  Proof  of  malice  in  suing  out  attachment.  —  In  an  action  on  an  attach- 

ment bond,  a  second  attachment,  sued  out  by  the  plaintiff  therein 
against  the  defendant  one  week  after  the  first,  is  relevant  evidence 
on  the  question  of  malice.     Ryall  v.  Marx  Sf  Co.  31. 

2.  Proof  of  plaintiff's  improper  motive   in   bringing  suit.  —  In   trespass 

for  the  erection  of  a  mill-dam,  which  overflowed  plaintiff's  lands, 
the  admission  of  evidence  tending  to  show  that,  in  bringing  the 
suit,  the  plaintiff's  motive  was  to  harass  the  defendant  into  sell- 
ing his  mill,  cannot  be  held  erroneous  by  the  appellate  court,  when 
the  record  does  not  show  whether  it  was  relevant  or  irrelevant  to 
the  issues  joined.     Jenkins  v.  Cooper,  419. 

3.  Proof  of  general  pecuniary  condition  of  country,  as  relevant  to  ques- 

tion of  guardian's  diligence  or  negligence  in  lending  out  ward's  sur- 
plus moneys.  —  Where  the  issue  is,  whether  a  guardian  has  been 
guilty  of  culpable  negligence  in  not  lending  out  his  ward's  surplus 
moneys  in  his  hands,  evidence  showing  the  general  pecuniary  embar- 
rassment and  insolvency  of  the  people  of  the  county  in  which  the 
guardian  then  resided,  and  of  the  adjacent  counties,  is  relevant  and 
admissible.     Ashley's  Adm'r  v.  Martin  Sf  Wife,  537. 

4.  Qui-tam  action  against  probate  judge  ;  proof  of  plaintiff's  ability,  promise, 

and  failure  to  prevent  marriage.  —  In  a  qui-tam  action  against  a  pro- 
bate judge,  for  illegally  issuing  a  marriage  license  to  a  minor  with- 
out the  consent  of  his  parents  (Rev.  Code,  §§  2339,  2342),  the 
defendant  cannot  be  allowed  to  prove  that,  after  the  issue  of  the 
license,  but  before  the  celebration  of  the  marriage,  and  in  ample  time 
to  prevent  it,  the  plaintiff,  who  was  the  father  of  the  minor,  was  in- 
formed of  the  issue  of  the  license,  and  promised  to  prevent  the  mar- 
riage, but  made  no  effort  to  do  so.      Wood  v.  Farnell,  546. 

5.  Proof  of  injury  or  damage.  —  To  prove  injury  to  the  purchaser  by 

the  fraudulent  exhibition  of  a  false  cotton  sample,  the  difference 
in  value  between  the  cotton  as  delivered  and  that  represented  by  the 
sample,  at  the  time  and  place  of  sale,  must  be  shown ;  if  the  pur- 
chaser shipped  the  cotton  to  Mobile,  and  there  sold  it  at  a  small  ad- 
vance on  the  price  paid  by  him,  the  prosecution  cannot  be  allowed, 
for  the  purpose  of  showing  injury  or  damage  to  him,  to  prove  that 
the  cost  of  transportation  to  Mobile  was  greater  than  this  difference 
in  price.     Cowles  v.  The  State,  454. 

6.  Proof  of  fraud. —  On  the  issue  of  fraud  vel  non  in  the  creation  of 

a  debt  by  a  bankrupt,  by  false  representations  as  to  the  pecuniary 
circumstances  of  his  copartner  and  the  partnership,  whereby  he 
procured  goods  on  credit,  the  evidence  of  indebtedness  must  be  con- 
fined to  debts  existing  at  the  time  the  representations  were  made  ; 
but  subsequent  transactions,  indicating  antecedent  indebtedness, 
would  be  competent  evidence.     Broadnax  v.  Bradford  §•  Co.  270. 

7.  Same  ;   insolvency  of  trustee  or  assignee.  —  On  the  trial  of  an  issue 

respecting  the  validity  of  the  transfer  of  a  promissory  note  by  the 
husband  to  a  trustee  for  the  wife,  between  the  trustee  and  attaching 
creditors  of  the  husband,  the  creditors  cannot  be  allowed  to  prove 
that  the  trustee  was  insolvent  at  the  time  the  note  was  transferred  to 
him,  since  the  fact  of  his  insolvency  does  not  affect  the  validity  of 
the  assignment,  nor  the  rights  of  the  respective  parties  under  it. 
Rowland  Sf  Co.  v.  Plummer,  182. 

8.  Garnishment ;  proof  of  other  writs.  —  When  a  garnishee  admits  an 

indebtedness  in  his  answer,  or  it  is  established  against  him  on  a 
contest  of  his  answer,  he  may  reduce  the  amount  of  the  plaintiff's 
recovery  against  him,  by  showing  that  another  creditor  has  recovered 
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a  judgment  in  garnishment  against  him,  which  he  has  paid;  but  he 
cannot  complain  of  the  rejection  of  such  garnishment  and  judgment 
as  evidence,  when  he  does  not  show  that  his  indebtedness  was  less 
than  the  amount  of  the  two  judgments  rendered  against  him.  New 
Orleans,  Mobile  §•  Chattanooga  Railroad  Co.  v.  Long,  498. 
9.  Proof  of  character  in  criminal  case.  —  The  rule  of  law  is  settled 
in  this  State,  that  evidence  of  good  character  is  admissible  for  the 
defendant  in  a  criminal  case,  not  only  where  a  doubt  exists  on  the 
other  proof,  but  to  generate  a  doubt  of  his  guilt.  Carson  v.  The 
State,  1 35. 

10.  Proof  of  value  of  stolen  property. —  On  a  trial  under  an  indictment 

for  receiving  stolen  property,  the  owner  of  the  property  may  state 
what  its  value  was  to  him,  since  that  is  a  fact  tending,  however 
slightly,  to  show  its  real  value.     Cohen  v.  The  State,  108. 

Admissions,  Confessions,  and  Declarations. 

11.  Proof  of  partnership.  —  The  declaration  or  admission  of  one  partner, 

that  another  person  is  a  member  of  the  firm,  is  not  competent  evi- 
dence to  prove  the  partnership  as  against  the  latter,  when  not  made 
in  his  presence.     Cross  v.  Langley,  8. 

12.  Admission  of  record  by  affidavit  in  cause. — The  affidavit  of  the  plaintiff, 

made  on  a  motion  to  set  aside  an  entry  of  satisfaction  of  a  judgment, 
that  another  person  had  an  interest  in  the  judgment  jointly  with 
him,  is  admissible  evidence  for  the  defendant  under  the  plea  of  pay- 
ment, in  a  subsequent  action  on  the  judgment,  in  support  of  partial 
payments  made  to  that  person.     Penn  v.  Edwards,  63. 

13.  Declarations  made  in  party's  presence.  —  When  an  infant  sues  for  the 

breach  of  a  contract  of  employment,  made  for  her  by  her  father, 
the  defendant  may  show,  in  mitigation  of  damages,  that  the  plaintiff 
obtained  other  employment  during  the  time  covered  by  the  contract, 
and  received  compensation  for  it ;  but  the  declarations  of  the  plain- 
tiff's  father  as  to  such  employment  and  compensation,  though  made 
in  her  presence,  are  mere  hearsay,  and  therefore  inadmissible  as  evi- 
dence to  prove  the  fact.     Benziger  v.  Miller,  207. 

14.  Proof  of  boundary.  —  A  disputed  boundary  line  may  be  proved  by 

reputation,  or  by  the  admissions  of  an  adverse  party  in  interest. 
Shook  v.  Pate,  91. 

15.  Diagram  of  land. — In  testifying  as  to  a  disputed  boundary  line,  a 

surveyor  may  use  a  diagram  to  illustrate  his  evidence,  or  make  it  in- 
telligible to  the  jury,  although  the  diagram  was  not  made  by  himself, 
and  is  not  shown  to  contain  a  perfectly  accurate  description  of  the 
lands.     lb.  91. 

16.  Ex  parte  survey.  —  A  survey  of  a  disputed  line,  made  by  any  other 

person  than  the  county  surveyor,  is  not  competent  evidence  against 
a  party  who  had  no  notice  of  it,  and  who  did  not  participate  in 
making  it.     A  vary  v.  Searcy,  54. 

17.  Confessions  in    criminal  case.  —  The  prisoner's  confessions  in  this 

case,  made  to  the  bailiff  who  had  him  in  custody,  were  held  to  have 
been  improperly  received  as  evidence  against  him ;  because  the  bailiff 
had  said  to  him,  while  in  his  custody,  that  if  he  would  confess  the 
offence,  and  tell  where  the  stolen  property  was,  he  should  be  turned 
loose ;  and  it  was  not  shown  that  anything  had  afterwards  occurred 
to  destroy  the  influence  of  the  promise  thus  made.  Ward  v.  The 
State,  120. 

18.  Declarations  denying  former  admissions,   but  not  forming  part  of  res 

gesta.  —  When  the  defendant's  admissions  or  confessions,  in  a  crim- 
inal case,  have  been  offered  in  evidence  against  him,  he  cannot  be 
allowed  to  prove  that,  when  questioned  afterwards  on  the  subject, 
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he  denied  that  he  had  made  them,  and  said  that  he  knew  nothing 
about  the  matter.     Ray  v.  The  State,  104. 

19.  Dying  declarations. —  Under  an  indictment  for  the  carnal  knowledge 

or  abuse  of  a  female  child  under  ten  years  of  age  (Rev.  Code,  §  3663), 
the  dying  declarations  of  the  child  upon  whom  the  offence  was  com- 
mitted, identifying  the  prisoner  as  the  perpetrator,  are  not  competent 
evidence.     Johnson  v.  The  State,  456. 

Burden  and  Weight  of  Proof. 

20.  Under  plea  of  payment.  —  When  the  plea  of  payment  is  interposed, 

in  an  action  on  an  open  account,  the  burden  of  proof  is  on  the  de- 
fendant; and  if  the  evidence  on  that  point  is  equally  balanced,  the 
plaintiff  is  entitled  to  a  verdict.  Shulman,  Goetter  if  Weil  v.  Brantley 
§•  Copeland,  81. 

21.  As  to  transfer  of  note,  on  contest  between  attaching  creditors  and  trans- 

feree.—  Where  a  garnishee  answers,  admitting  the  execution  of  a 
promissory  note  by  him  to  the  defendant  in  attachment,  but  stating 
that,  since  the  service  of  the  garnishment,  he  has  been  notified  of  the 
transfer  of  said  note  to  another  person;  and  an  issue  is  thereupon 
made  up  under  the  statute  (Rev.  Code,  §  2978)  between  the  plaintiff 
in  attachment  and  the  transferee ;  in  which  the  latter  alleges  "  that 
said  promissory  note  was,  for  valuable  consideration,  transferred  and 
assigned  by  indorsement  to  him,  and  that  he  is  the  lawful  holder 
thereof; "  and  the  plaintiff  "  takes  issue  on  the  facts  stated  in  said 
claim,  and  denies  that  the  claimant  is  the  owner  of  said  note,"  —  the 
plaintiff  is  the  actor,  and  the  onus  is  on  him  to  prove  the  invalidity 
of  the  alleged  transfer.     Rowland  Sf  Co.  v.  Plummer,  182. 

22.  As  to  breach  of  special  contract.  —  In  an  action  for  the  breach  of  a 

written  contract,  which  acknowledges  the  receipt  of  money  "  on  ac- 
count of  application  for  salt,"  the  onus  is  on  the  defendant  to  show 
the  delivery  of  the  salt,  and  not  on  the  plaintiff  to  show  its  non-de- 
livery.    Hill's  Adm'r  v.  Nichols,  336. 

23.  Weight  of  positive  and  negative  testimony.  —  A  charge  asked,  in  these 

words:  "When  testimony  is  of  a  positive  character,  it  cannot  be 
overturned  by  mere  negative  testimony,"  is  properly  refused.  Stod- 
dard v.  Kelly's  Adm'r,  453. 

24.  Charge  as  to  reasonable  doubt  in  criminal   case.  —  A  charge  to  the 

jury  in  a  criminal  case,  asserting  that,  "  before  the  defendant  can  be 
convicted,  the  evidence  must  be  such  as  will  exclude  every  doubt,  to 
that  certainty  which  controls  and  decides  the  conduct  of  men  in  the 
highest  and  most  important  affairs,  and  to  that  moral  certainty  which 
excludes  every  supposition  but  that  of  his  guilt,  and  every  reasonable 
doubt,"  is  calculated  to  confuse  and  mislead  the  jury,  and  is  properly 
refused.     Cohen  v.  The  State,  108;  Ray  v.  The  State,  104. 

25.  Same.  —  A  charge  asked  in  a  criminal  case,  in  these  words  :    "A 

reasonable  doubt  has  been  defined  to  be  a  doubt  for  which  a  reason 
could  be  given:  a  probability  of  the  defendant's  innocence  is  a  just 
foundation  for  a  reasonable  doubt  of  his  guilt,  and  therefore  for  his 
acquittal,"  asserts  a  correct  legal  proposition,  and  its  refusal  is  error. 
Cohen  v.  The  State,  108.     But  see  William  Ray  v.  The  State,  104. 

26.  Charge  as   to   credibility   of  witness   impeached   or   contradicted.  —  A 

charge  asked  in  a  criminal  case,  in  these  words:  "  The  testimony  of 
a  witness  for  the  prosecution,  who  is  shown  to  be  unworthy  of  credit, 
is  not  sufficient  to  justify  a  conviction,  without  corroborating  evi- 
dence; and  such  corroborating  evidence,  to  avail  anything,  must  be 
a  fact  tending  to  show  the  guilt  of  the  defendant,"  asserts  a  correct 
legal  proposition,  and  its  refusal  is  error.  Cohen  v.  The  State,  108. 
But  see  William  Ray  v.  The  State,  104. 
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Judicial  Knowledge. 

27.  Terms  of  court,  and  coincidence  of  days  of  week  and  month.  —  This  court 

will  take  judicial  notice  of  the  commencement  and  duration  of  the 
terms  of  the  circuit  court,  and  of  the  coincidence  of  the  days  of  the 
week  and  month,  so  as  to  determine  that  a  specified  day  fell  in  the 
second  week  of  the  term  of  the  court  below.  Rodgers  v.  The  State, 
102. 

28.  Public  historical  facts.  —  In  this  case,  the  court  takes  judicial  notice 

of  the  fact,  as  a  matter  of  public  history,  that  the  evil  sought  to 
be  remedied  by  the  "funding  act"  of  Dec.  19,  1873,  in  requiring 
county  treasurers,  under  penalties,  to  pay  into  the  treasury  the  iden- 
tical moneys  received  by  them  in  payment  of  taxes,  was  speculation 
by  those  officers  in  warrants  issued  by  the  State;  and  also  of  the  his- 
torical fact,  that  the  purpose  of  the  constitutional  provision,  "  No 
money  shall  be  drawn  from  the  treasury  but  in  pursuance  of  an  ap- 
propriation made  by  law,"  was  to  prevent  the  executive  power  from 
controlling  the  public,  moneys,  and  not  to  restrict  the  legislative 
power.     Smith  v.  Speed,  276. 

29.  Government  surveys  of  public  lands. —  The  courts  will  take  judicial 

notice  of  the  government  surveys  of  the  public  lands  in  this  State, 
and  know  that  lands  lying  in  "township  seven,  range  twenty-nine," 
can  only  be  found  in  Henry  county.     Money  v.  Turnipseed,  499. 

30.  General  pecuniary  condition  of  country.  —  The  courts  will  take  judi- 

cial notice  of  the  fact,  as  a  part  of  the  history  of  the  times,  that  the 
people  of  this  State  were,  in  1867,  in  a  condition  of  very  great  pecun- 
iary embarrassment  and  insolvency,  and  that,  in  consequence  of 
this  state  of  affairs,  it  may  not  have  been  practicable  for  a  guardian, 
at  that  time,  to  make  a  safe  loan  of  a  large  sum  of  money,  without 
some  delay  after  its  receipt.     Ashley's  Adm'r  v.  Martin  Sf  Wife,  537. 

Objections  to  Evidence. 

81.  General  objection. —  The  written  contract  on  which  the  action  is 
founded  is  "  evidence  of  the  existence  of  the  debt,  or  that  the  party 
undertook  to  perform  the  duty  for  which  it  was  given  "  (Rev.  Code, 
§  2681);  and  if  it  is  not,  of  itself,  competent  evidence  under  the  com- 
mon counts  in  the  complaint,  an  objection  to  its  admissibility  must 
be  confined  to  those  counts.     HilVs  Adm'r  v.  Nichols,  336. 

32.  Waiver  of  defective  proof  —  A  party  cannot  claim  any  advantage, 

in  instructions  to  the  jury,  on  account  of  the  absence  of  evidence 
which  was  excluded  on  his  own  motion,     lb.  336. 

33.  Irrelevant  evidence  in  rebuttal  of  irrelevant  evidence.  —  When  irrel- 

evant evidence  has  been  admitted  without  objection,  the  adverse 
party  may  move  to  exclude  it,  at  any  time  before  the  cause  has  been 
submitted  to  the  jury,  but  he  has  no  right  to  rebut  it  by  other  irrele- 
vant evidence.     Avary  v.  Searcy,  54. 

34.  Error  without  injury  in  rulings  and  charge  as  to  irrelevant  evidence.  — 

The  rulings  of  the  court  below  in  reference  to  the  admissibility 
and  effect  of  irrelevant  evidence,  which  the  record  affirmatively 
shows  could  not  have  prejudiced  the  appellant,  are  no  ground  for  a 
reversal  of  the  judgment.  Grubbs  v.  Vicksburg  fy  Brunswick  Rail- 
road Co.  398. 

Opinion,  and  Legal  Conclusion. 

35.  What  witness  may  testify,  as  matter  of  fact.  —  In  an  action  to  recover 

damages  for  the  removal  of  a  partition  fence,  although  the  evidence 
does  not  show  that  the  fence  was  a  statutory  partition  fence  (Rev. 
Code,  §  1292),  a  witness  may  testify  that  it  "  was  a  partition  fence," 
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if  he  knows  the  fact  that  it  was  erected  by  agreement  between  the 
parties  who  owned  the  lands;  and  the  statement  is  not  objectionable, 
as  a  "  conclusion  of  law."     Avary  v.  Searcy,  54. 

36.  Same. —  A  witness,  testifying  to  an  admission  by  the  defendant  in 

a  criminal  case,  may  be  asked  "  whether  or  not  he  supposed  that 
the  defendant  was  jesting."     Ray  v.  The  State,  104. 

37.  When  witness  may  testify  from  written  memoranda,  without  personal  rec- 

ollection. —  A  witness  who,  in  the  course  of  his  duty  or  employ- 
ment, made  an  entry  of  a  transaction  at  the  time  it  occurred,  may 
testify  in  reference  to  it  from  his  entry,  although  he  has  no  personal 
recollection  of  the  matter.     Cowles  v.  The  State,  454. 

38.  County  surveyor  as  expert.  —  A  county  surveyor,  testifying  as  to  a 

line  which  he  has  himself  run,  may  state  that  it  was  run  correctly, 
and  may  state  the  facts  on  which  he  bases  his  opinion  of  its  correct- 
ness; as  that  he  found  the  "corner  stake,"  "bearing  points," 
"  marked  trees,"  &c.     Shook  v.  Pate,  91. 

Parol  and  Written. 

39.  Parol  agreement  outside  of  written.  —  In  a  contest  between  the  land- 

lord and  another  person,  as  to  the  relative  priority  of  their  liens  on 
the  tenant's  crop,  each  having  a  written  contract  with  the  tenant,  a 
parol  agreement  between  themselves  as  to  their  liens,  supported  by 
a  valid  consideration,  is  outside  of  their  written  contracts  with  the 
tenant,  and  between  different  parties,  and  may  therefore  be  upheld. 
Wells  v.  Thompson,  84. 

40.  Explanation  of  boundary  in  deed.  —  In  the  Construction  of  deeds,  or 

other  written  contracts,  parol  evidence  is  inadmissible  to  establish 
an  intention  different  from  that  which  is  expressed,  but  may  be  re- 
ceived to  explain  what  is  meant  by  the  words  used  ;  and  it  is  avail- 
able for  the  court,  as  well  as  for  the  jury.  Thus,  in  an  action  to 
recover  damages  for  the  erection  of  a  mill-dam,  which  overflowed 
plaintiff's  lands,  the  words,  "  Down  the  east  bank  of  said  creek  to 
the  ford  below  the  mill,  thence  with  the  centre  of  the  creek  to  the 
section  line,"  are  properly  construed  by  the  court  to  mean  the  top  of 
the  bank  above  the  ford,  and»  not  the  low-water  line,  when  it  is 
shown  that  the  plaintiffs  vendor,  at  the  time  of  the  sale  and  con- 
veyance to  him,  also  owned  the  adjacent  lands  on  the  opposite  side  of 
the  creek,  and  had  erected  on  them  a  mill,  with  a  dam  extending 
across  the  creek,  which  he  continued  to  use  after  the  sale  and  con- 
veyance to  the  plaintiff,  and  until  he  sold  them  to  the  defendant. 
Jenkins  v.  Cooper,  419. 

41.  Contradicting  recitals  of  deed  as  to  consideration.  —  A  creditor,  pro- 

ceeding by  garnishment  against  the  grantee  of  his  debtor,  and  con- 
testing the  answer  under  an  issue  on  the  common  counts,  cannot 
claim  the  benefit  of  a  verbal  promise  by  the  garnishee,  exacted  from 
him  by  the  debtor  as  a  condition  of  the  execution  of  the  conveyance, 
to  pay  said  creditor's  claim  in  full,  when  the  conveyance  recites,  as 
its  consideration,  the  garnishee's  promise  to  pay  all  the  creditors  of 
the  grantors  one  half  of  their  respective  debts.  Murphy  Sf  Co.  v. 
Caldwell,  461. 

Parties,  Examination  of. 

42.  In  actions  by  or  against  executors  or  administrators.  —  In    an   action 

against  an  executor  or  administrator,  founded  on  an  account,  or 
other  non-negotiable  contract  for  the  payment  of  money,  which  has 
been  assigned,  the  plaintiff's  assignor  or  transferror  is  not  a  compe- 
tent witness  for  him,  to  prove  any  transaction  with  or  statement  by 
the  decedent  in  his  lifetime..  (Peters,  C.  J.,  dissenting.)  Louis's 
Adm'r  v.  Easton,  470. 
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43.  Same.  —  In  an  action  by  a  surviving  partner,  to  recover  a  debt  due 

to  the  late  partnership,  the  defendant  is  a  competent  witness  for 
himself  (Rev.  Code,  §  2704),  and  may  testify  as  to  transactions  with 
the  deceased  partner ;  such  a  case  does  not  come  within  the  excep- 
tion to  the  statute,  as  to  suits  "  by  or  against  executors  or  adminis- 
trators."    Bragg  v.  Clark,  363. 

44.  Examination  of  party  as  witness  -against  himself.  —  Under  the  statute 

abolishing  the  incompetency  of  parties  as  witnesses  in  civil  cases, 
a  party  may  examine  his  adversary  as  a  witness  in  open  court,  and 
is  not  compelled  to  file  interrogatories  to  him,  as  under  the  former 
statute.  Revised  Code,  §§  2704,  2731.  (Peters,  C.  J.,  dissent- 
ing.)    Olive  v.  Adams,  373. 

Presumptions. 

45.  Payment  of  note.  —  Possession  of  a   promissory  note  by  the  maker, 

and  of  a  receipt  from  the  payee  for  the  amount  of  the  note,  to  be 
credited  on  the  note,  is  sufficient  to  create  a  presumption  of  payment 
of  the  note.     Penn  v.  Edwards,  63. 

46.  Malice  in  case  of  homicide.  —  It  is  not  error  for  the  court  to  in- 

struct the  jury,  on  a  trial  under  an  indictment  for  murder,  "  that 
every  unexplained  homicide  is  presumptively  malicious.  Clements  v. 
The  State,  117. 

47.  Settlement   of  accounts.  —  "Whatever  presumption   of   finality   arises 

from  a  settlement  of  accounts  between  two  parties,  is  rebutted  and 
destroyed  when  the  details  of  the  settlement  show  that  the  particu- 
lar matter  afterwards  litigated,  though  anterior  to  the  settlement, 
was  not  embraced  in  it.     Wharton  v.  Cain,  408. 

48.  As  to  meaning  of  "dollars"  in  note.  —  A  promissory  note  for  the 

payment  of  "  dollars,"  dated  in  January,  1865,  is  presumed  to  be 
payable  in  lawful  money,  and  not  in  Confederate  currency;  but  this 
presumption  may  be  rebutted  by  proof  of  an  agreement  or  under- 
standing, express  or  implied,  that  it  should  be  paid  in  Confederate 
currency.     Hightower  v.  Maull,  495. 

Primary  and  Secondary. 

49.  Notice  to  produce  papers.  — When  a  party  desires  to  use  as  evidence 

a  paper  or  writing  which  is  in  the  possession  of  his  adversary,  he 
must  give  notice  to  produce  it,  before  he  can  adduce  secondary  evi- 
dence of  its  contents.     Olive  v.  Adams,  373. 

Private  Writings. 

50.  Contract  sued   on.  —  The  written   contract  on  which   the   action   is 

founded  is  "  evidence  of  the  existence  of  the  debt,  or  that  the  party 
undertook  to  perform  the  duty  for  which  it  was  given  "  (Rev.  Code, 
§  2681);  and  if  it  is  not,  of  itself,  competent  evidence  under  the 
common  counts  in  the  complaint,  an  objection  to  its  admissibility 
must  be  confined  to  those  counts.     Hill's  Adm'r  v.  Nichols,  336. 

51.  Receipt.  —  A  receipt,  signed  "  Hill  &  Sulser,"  is  not  on  its  face  the 

obligation  of  a  partnership,  but  imposes  a  joint  and  several  liability 
on  the  parties  who  signed  it ;  and  in  an  action  on  such  receipt, 
against  Oliver  P.  Hill,  or  his  administrator,  the  writing  is  competent 
evidence,  without  proof  of  his  signature,  or  of  the  existence  of  a  part- 
nership,    lb.  336. 

Variance. 

52.  In  description  of  note  sued  on.  —  Where  the  promissory  note  sued  on 

is  described  in  the  complaint  as  payable  generally,  while  that  offered 
in  evidence  is  payable  at  a  bank,  or  other  specified  place,  the  vari- 


648  INDEX. 

EVIDENCE  —  Continued. 

ance  is  immaterial,  as  the  legal  effect  of  the  note  is  the  same  in  both 
cases.     Clark  v.  Moses,  326. 

53.  Same.  —  "When  a  promissory  note  is  on  its  face  made  negotiable  and 

payable  at  a  specified  place,  "  with  the  current  rate  of  exchange  on 
New  York,"  it  may  be  described  in  the  complaint  as  payable  gen- 
erally, and  the  other  words  may  be  omitted.  (Brickell,  J.,  dis- 
senting.)    Morris  &•  Blair  v.  JPoillon,  403. 

54.  Homicide ;  proof  as  to  manner  or  means.  —  Where  the  indictment  al- 

leged that  the  prisoner  killed  the  deceased,  "  by  cutting  his  head 
off  with  a  knife,  or  with  an  axe ; "  and  the  proof  was,  that  the  de- 
ceased came  to  his  death  by  some  sort  of  cutting  about  the  neck ;  a 
charge  to  the  jury,  that  if  they  were  convinced,  beyond  a  reasonable 
doubt,  that  the  deceased  "  came  to  his  death  at  the  hands  of  the  de- 
fendant, it  matters  not  what  sort  of  weapon  he  was  killed  with,  or 
how  the  weapon  was  used,"  is  not  erroneous.  Rodgers  v.  The 
State,  102. 

EXECUTION. 

1.  Execution  on  judgment  after  lapse  of  year  and  day.  —  An  execution  on 

a  judgment,  issued  after  the  lapse  of  a  year  and  a  day,  without  a  re- 
vivorDy  scire  facias,  although  forbidden  by  the  statute  (Rev.  Code, 
§  2830),  is  not  void,  but  voidable  only  at  the  option  of  the  defendant, 
unless  other  persons  have  in  the  mean  time  acquired  rights;  and  it  is 
sufficient  to  sustain  a  sale,  when  collaterally  assailed  by  another 
creditor  of  the  defendant,  although  the  plaintiff  in  execution  was  the 
wife  of  the  defendant,  and  herself  became  the  purchaser  at  the  sale. 
Brevard's  Executors  v.  Jones,  222. 

2.  Erasures  and  interlineations  in  execution  by  deputy  clerk.  —  Where  an 

execution  from  the  chancery  court,  not  having  been  levied,  was  taken 
by  the  sheriff,-  after  the  return  day  had  passed,  to  the  office  of  the 
register  in  chancery;  and  the  register's  deputy,  at  the  request  of  the 
sheriff,  thereupon  erased  the  name  of  the  month  to  which  the  execu- 
tion was  returnable,  and  substituted  the  name  of  the  next  month; 
and  this  was  done  a  second  time,  without  any  formal  return  of  the 
execution  being  made  in  either  instance,  —  held,  that  these  altera- 
tions did  not  affect  the  validity  of  the  execution,  or  of  a  sale  made 
under  it  after  the  second  alteration,  when  collaterally  assailed.  lb. 
222. 

3.  Return  of  execution  from  chancery  court.  —  An  execution  from  the  chan- 

cery court  is  required  to  be  made  returnable  on  the  first  Monday  in 
some  month  (Rev.  Code,  §  3478),  and  the  day  must  be  specified  in 
the  writ ;  and  if  the  day  specified  is  beyond  the  next  term  of  the 
court,  this  does  not  render  the  execution  void.     lb.  222. 

4.  Return  of  execution.  —  The  return  of  an  execution  must  be  made  to  the 

clerk  (Rev.  Code,  §  2852),  and  is  not  complete  when  the  execution 
is  found  in  the  sheriff's  office,  after  the  return  day,  with  his  return 
indorsed  on  it.     Balkum  v.  Harper's  Adm'r,  429. 

5.  Sales  of  lands  after  defendant's  death,  under  f.  fa.  levied  in  his  lifetime. 

—  Under  the  statute  which  allows  an  execution,  received  by  the 
sheriff  during  the  defendant's  lifetime,  to  be  levied  after  his  death 
(Rev.  Code,  §  2875),  lands  maybe  sold  after  the  defendant's  death, 
under  a  levy  made  in  his  lifetime,  and  personal  notice  thereof  given 
to  him.     Jones's  A  dm'r  v.  Ray,  600. 

6.  Proof  of  title  under  sheriff's  sale.  — "When  a  defendant  in  a  chancery 

cause  claims  title  under  a  purchase  at  sheriff's  sale,  but  not  in  re- 
sponse to  the  allegations  of  the  bill,  it  is  not  sufficient  for  him  to  pro- 
duce the  sheriff's  deed,  and  make  it  an  exhibit  to  his  answer;  he 
must  also  show  the  judgment,  execution,  and  levy.  Gordon  &  Stokes 
v.  Bell,  213. 
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7.  Title  of  purchaser  at  sheriff's  sale.  —  To  make  out  a  title  by  purchase 
at  sheriff's  sale,  the  purchaser  must  show  a  valid  judgment,  an  ex- 
ecution thereon,  a  levy  and  sale,  and  a  sheriff's  deed ;  and  if  his  deed 
shows  on  its  face  that  the  sale  was  made  under  an  execution  issued 
on  a  judgment  which  was  not  valid,  or  which  could  not  be  enforced 
by  execution,  he  cannot  supplement  his  title,  thus  acquired,  by  show- 
ing that  there  was  also  in  the  sheriff's  hands,  at  the  time  of  the  sale, 
an  execution  issued  on  a  valid  judgment.     Barclay  v.  Plant,  509. 

EXECUTORS  AND  ADMINISTRATORS. 

1 .  Grant  of  letters  testamentary  during  recent  war.  —  An  executor,  to  whom 

letters  testamentary  were  granted  by  the  probate  court  of  the  proper 
county  in  this  State  during  the  recent  war,  and  who  thereupon  in- 
stituted an  action,  after  the  close  of  the  war,  to  recover  assets  be- 
longing to  his  testator's  estate,  may  continue  such  action  by  virtue 
of  new  letters,  granted  to  him  since  its  commencement,  by  the  proper 
probate  court  of  the  present  government.  Gilmer's  Executor  v.  Pur- 
gason,  370. 

2.  When  administrator  may  sue  in  his  own  name.  —  An  administrator  may 

sue  in  his  own  name,  on  a  promissory  note  or  bill  of  exchange  payable 
to  himself  individually,  which  he  has  taken  in  settlement  or  compro- 
mise of  a  debt  due  to  the  estate ;  and  his  removal  pending  the  suit  is 
no  defence  to  the  action,  unless  it  is  shown  that  he  has  been  in  some 
way  discharged  from  the  liability  thus  incurred.  McGehee  v.  Slater, 
431. 

3.  Warranty  of  soundness  by  administrator,  on  sale  of  personal  properly.  — 

In  an  action  by  an  administrator,  on  a  promissory  note  given  for  the 
price  of  mules  sold  by  him,  a  plea  averring  that  he  represented  the 
mules  to  be  sound,  when  in  fact  they  were  unsound,  is  fully  met  and 
answered  by  a  replication,  that  he  sold  the  property  in  his  represen- 
tative character,  and  made  no  representations  of  soundness.  Stod- 
dard v.  Kelly's  Adm'r,  453. 

4.  Termination  of  administrator's  authority  pending  action  by  him;   how 

pleaded.  —  Under  the  plea  of  ne  unques  administrator,  to  an  action 
brought  by  an  administrator  in  his  official  capacity,  the  defendant 
cannot  show  that  the  plaintiff's  authority  has  ceased  since  the  com- 
mencement of  the  suit ;  that  fact  must  be  specially  pleaded  to  the 
further  maintenance  of  the  action,  or  puis  darrein  continuance,  ac- 
cording as  it  occurred  before  or  after  issue  joined  or  plea  pleaded. 
Wilson  v.  Bothwell's  Adm'r,  378. 

5.  Estoppel  against  administrator.  —  An  administrator  cannot  maintain  an 

action  for  the  recovery  of  a  watch,  which  the  friends  of  the  intestate 
pawned  to  procure  his  coffin,  if  he  was  a  party  to  the  transaction, 
though  not  then  the  administrator,  and  the  price  of  the  coffin  has  not 
been  paid ;  but  proof  of  his  presence  and  passive  assent  merely  is  not 
sufficient  to  defeat  his  action.  sTones's  Adm'r  v.  Logan  #•  McMorris, 
493. 

6.  Promissory  note  of  executor.  —  A  promissory  note,  given  by  an  execu- 

tor, is  his  personal  contract,  and  will  not  support  an  action  against 
him  in  his  official  capacity,  although  words  descriptive  of  his  repre- 
sentative character  are  added  to  his  signature.  Christian  v.  Morris, 
585. 

7.  Transfer  of  note  by  executor.  —  A  promissory  note,  payable  to  execu- 

tors, and  given  for  the  price  of  property  sold  by  them  under  an  order 
of  the  probate  court,  may  be  transferred  by  them  to  a  distributee,  in 
payment  pro  tanto  of  his  distributive  share  ;  and  such  transfer  passes 
a  title  to  the  distributee,  on  which  he  may  maintain  an  action  against 
the  maker,  or  successfully  defend  an  action  by  an  administrator  de 
bonis  non.     Clark  v.  Moses,  326. 
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8.  Final  settlement  of  administrator's  accounts,  rendered  in  1864,  and  exe- 

cuted. —  A  decree  of  the  probate  court,  rendered  in  August,  1864,  on 
final  settlement  of  an  administrator's  accounts,  will  not  be  set  aside 
and  vacated  on  the  ground  that  it  was  rendered  by  a  rebel  court,  and 
ordered  distribution  of  Confederate  bonds  and  assets,  when  it  appears 
that  the  distributee  who  complains  of  it,  being  under  no  legal  dis- 
ability at  the  time,  accepted  payment  in  such  funds,  and  gave  a  re- 
ceipt in  full  satisfaction  of  the  decree  in  his  favor,  and  that  the  court, 
on  the  filing  of  said  receipt,  entered  satisfaction  of  the  decree  and  dis- 
charged the  administrator  from  further  accountability.  Catlerlin  v. 
Morgan,  501. 

9.  When  equity  will  enjoin  execution  against  administrator  personally,  on 

judgment  against  him  officially.  —  When  an  execution  on  a  judgment 
or  decree  against  an  administrator,  to  be  levied  de  bonis  intestatis,  has 
been  returned  "  No  property  found,"  and  the  estate  is  afterwards  de- 
clared insolvent,  a  court  of  equity  will  enjoin  an  execution  against 
him  personally,  issued  after  the  declaration  of  insolvency,  although 
he  may  also  have  it  superseded.     Lambert  v.  Mallett,  73. 

10.  Same. — When  an  execution  on  a  judgment  or  decree  against  an  ad- 

ministrator, to  be  levied  de  bonis  intestatis,  has  been  returned  "  No 
property  found,"  and  the  estate  is  afterwards  declared  insolvent,  a 
court  of  equity  will  enjoin  an  execution  against  him  personally,  is- 
sued after  the  declaration  of  insolvency ;  and  it  is  no  defence  to  a 
bill  filed  for  that  purpose,  that  the  insolvency  of  the  estate  was  caused 
by  the  administrator's  neglect  to  collect  the  solvent  assets.  Balkum 
v.  Harper's  Adm'r,  429. 

11.  Sale  by  administrator  of  deceased  mortgagee,  under  power  in  mortgage.  — 

Where  a  mortgage  of  lands  contains  a  power  of  sale  by  the  mort- 
gagee, "  his  heirs,  and  assigns,"  on  default  being  made  in  the  payment 
of  the  secured  note;  and  the  mortgagee  dies,  leaving  the  unpaid  note 
as  assets  of  his  estate ;  the  power  of  sale  may  be  exercised  by  his  ad- 
ministrator, if  not  by  the  terms  of  the  mortgage  itself,  certainly  by 
virtue  of  the  statute.     Rev.  Code,  §  1589.     Lewis  v.  Wells,  198. 

12.  Conveyance  to  executors  of  deceased  purchaser  at  mortgage  sale.  —  On 

the  death  of  the  purchaser  at  a  sale  made  under  a  power  contained 
in  a  mortgage,  without  having  completed  the  purchase,  his  executors 
may  pay  the  purchase-money,  and  take  a  deed  to  themselves  as  ex- 
ecutors, in  trust  for  the  persons  interested  in  the  estate;  and  on  the 
title  conveyed  by  such  a  deed  they  may  recover  in  ejectment  against 
the  mortgagor.     lb.  198. 

13.  Ex  parte  alloivance  of  executor's  account  against  estate.  —  One  of  two 

joint  executors,  having  an  account  against  his  testator's  estate  for 
goods  furnished  during  a  series  of  years,  cannot  present  it  informally 
to  the  probate  court,  and  ask  its  allowance  :  he  must  make  a  settle- 
ment in  proper  form.  TrammelVs  Executors  v.  Trammell's  Heirs, 
39. 
EXEMPTION. 

1.  Allotment  of  exempt  property  for  use  of  decedent's  widow  and  family,  un- 

der act  of  February  8,  1872.  —  The  widow  of  a  decedent  may  elect, 
or  the  appraisers  appointed  by  the  court  may  allot  to  her,  money  in- 
stead of  other  personal  property,  as  exempt  from  administration  un- 
der the  pi-ovisions  of  the  act  approved  February  8,  1872  (Sess.  Acts 
1871-2,  p.  91);  and  when  such  allotment  is  made,  the  probate  court 
has  no  power,  ex  mero  motu,  to  set  it  aside.     Ex  parte  Reavis,  210. 

2.  Same,  under  Rev.  Code,  §  2061.  —  The  probate  court  has  no  power  to 

set  aside,  ex  mero  motu,  an  allotment  of  personal  property  made  by 
an  administrator,  as  exempt  from  administration  under  section  2061 
of  the  Revised  Code.     lb.  210. 
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3.  Partnership  property.  —  Money  or  property  belonging  to  a  partnership 

may  be  claimed  by  the  partners  individually,  as  exempt  from  levy  and 
sale  under  legal  process  against  them  individually.  Howard  v.  Jones 
if  Starke,  67. 

4.  Partner's  right  to  claim  exemption  of  partnership  property.  —  When  two 

members  of  an  insolvent  partnership  have,  without  the  consent  or  ac- 
quiescence of  the  third  partner,  assigned  the  partnership  assets  to  a 
trustee  for  the  benefit  of  its  creditors,  and  the  trustee  has  sold  them, 
the  third  partner  may  claim  his  interest  in  the  proceeds  of  sale,  to 
the  extent  of  one  thousand  dollars,  as  exempt  from  the  payment  of 
debts,  and  recover  it  by  action  against  the  trustee.  (Brickell,  J., 
dissenting.)     Dunklin  v.  Kimball,  251. 

FORGERY.     See  Criminal  Law,  22,  23. 

FRAUD. 

1.  When  misrepresentations  constitute  fraud.  —  Generally,  a  misrepresen- 

tation as  to  a  matter  of  law  is  not  a  fraud,  in  the  absence  of  special 
circumstances,  or  peculiar  relations  of  trust  and  confidence  between 
the  parties ;  but  a  misrepresentation  by  the  holder  of  a  tenant's  notes 
for  the  rent  of  land,  as  to  his  legal  right  in  respect  to  the  crop  grown 
on  the  land,  made  to  a  sub-tenant,  who  was  ignorant  of  the  terms  of 
the  contract  between  the  tenant  and  his  landlord,  and  by  which  he 
was  induced  to  surrender  a  legal  right,  would  be  a  misrepresentation 
as  to  a  matter  of  fact,  and  would  constitute  a  fraud.  Lehman,  Durr 
Sf  Co.  v.  Shackleford,  437. 

2.  Same.  —  False  representations  by  the  bankrupt,  as  to  the  pecuniary 

condition  of  the  partnership  of  which  he  is  a  member,  made  with  the 
intent  to  procure  goods  on  credit,  and  by  means  of  which  goods  were 
thus  obtained,  constitute  a  fraud  within  the  meaning  of  the  33d  sec- 
tion of  the  bankrupt  act,  and  avoid  his  discharge  as  to  the  debt  so 
created;  but  his  representations  as  to  the  pecuniary  circumstances 
of  his  copartner,  though  false,  are  not  fraudulent,  unless  they  were 
known  by  him  to  be  false,  or  were  made  with  the  intent  to  deceive; 
and  if  his  statements  as  to  the  pecuniary  circumstances  of  his  co- 
partner were  true,  his  failure  to  notify  the  creditor  of  an  assignment 
subsequently  made  by  said  partner,  would  not  constitute  a  fraud. 
Broadnax  v.  Bradford  Sf  Co.  271. 

3.  Proof  of  fraud. —  On  the  issue  of  fraud  vel  non  in  the  creation  of  a 

debt  by  a  bankrupt,  by  false  representations  as  to  the  pecuniary  cir- 
cumstances of  his  copartner  and  the  partnership,  whereby  he  pro- 
cured goods  on  credit,  the  evidence  of  indebtedness  must  be  confined 
to  debts  existing  at  the  time  the  representations  were  made;  but 
subsequent  transactions,  indicating  antecedent  indebtedness,  would 
be  competent  evidence.    lb.  271. 

4.  Fraudulent  chancery  decree.  —  A  decree  in  chancery  foreclosing  a  mort- 

gage, if  obtained  by  fraud,  is  void,  and  will  be  so  declared  at  the  in- 
stance of  a  party  whose  rights  are  injuriously  affected  by  it,  on  bill 
filed  to  set  it  aside  on  that  ground;  and  an  asserted  title,  founded 
upon  it,  is  also  void.     Eslava  v.  Eslava,  32. 

FRAUDS,  STATUTE  OF. 

1.  Contract  not  to  be  performed  within  one  year,  and  to  answer  for  default 
of  another.  — A  promise  by  the  landlord,  to  a  person  from  whose  ser- 
vice he  has  enticed  away  the  tenant,  and  to  whom  the  tenant  was 
then  indebted  for  advances  made  under  a  former  contract,  to  subor- 
dinate his  lien  as  landlord  on  the  tenant's  crop  to  the  other's  statu- 
tory lien  for  advances,  in  consideration  that  the  latter  would  forbear 
to  sue  him  for  damages,  is  not  within  the  statute  of  frauds  (Rev. 
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Code,  §  1862),  unless  the  landlord  also  agreed  to  answer  for  any  de- 
fault of  the  tenant  to  the  other.     Wells  v.  Thompson,  84. 

2.  Security  for  costs  by  non-resident.  —  An  indorsement  on  the  complaint, 

in  these  words,  "  E.  Brooks,  security  for  costs,"  which  is  shown  to 
have  been  written  by  the  plaintiff's  attorney,  in  the  presence  of  said 
Brooks,  and  by  his  direction,  is  not  a  compliance  with  the  statute 
(Rev.  Code,  §  2802),  which  requires  security  for  the  costs  in  actions 
by  non-residents;  but  is  void  under  the  statute  of  frauds  (Rev.  Code, 
§  1862),  and  incapable  of  confirmation  or  amendment.  Bullard  v. 
Johns,  382. 

3.  Contract  not  to  be  performed  within  one  year.  —  A  verbal  contract  for 

the  rent  of  a  house  for  the  term  of  one  year,  to  commence  at  a  future 
day,  is  void  under  the  statute  of  frauds.  Rev.  Code,  §  1862.  Par- 
ker's AdnCr  v.  Hollis  Sf  Alexander,  411. 

4.  What  is  sufficient  note  or  memorandum.  —  Where  parties  negotiate  by 

letter  for  the  performance  of  services  by  one  for  the  other,  and  the 
letters  show  on  their  face  that  they  are  merely  used  as  a  means  of 
communication,  and  are  not  intended  to  be  the  contract  itself,  it  is 
not  necessary  that  they  should  be  stamped  as  a  contract,  under 
"  schedule  B  "  of  the  internal  revenue  law;  though  one  of  them  may, 
nevertheless,  be  such  a  "  note  or  memorandum  of  the  contract,  ex- 
pressing the  consideration,  and  subscribed  by  the  party  to  be  charged 
therewith,"  as  will  satisfy  the  requisitions  of  the  statute  of  frauds. 
Rev.  Code,  §  1862.     Benziger  v.  Miller,  206. 

5.  Memorandum  of  sale  by  auctioneer.  —  A  memorandum  of  a  sale  made 

under  a  mortgage,  by  an  agent  who  also  acted  as  auctioneer,  and  in- 
dorsed on  the  mortgage,  in  these  words :  "  The  within  property  was 
this  day  sold  by  me,  as  agent  of  G.  M.  F.,  as  administrator  of  the 
mortgagee,  J.  P.  F.,  deceased,  for  $2,300,  at  public  auction,  to  E. 
Davis,  March  23,  1869,"  signed  by  the  said  agent,  contains  a  sub- 
stantial compliance  with  the  requisitions  of  the  statute  of  frauds. 
Rev.  Code,  §  1863.     Lewis  v.  Wells,  198. 

6.  Who  may  object  to  defective  memorandum  of  sale  by  auctioneer.  —  Only 

the  parties  to  the  sale  can  take  advantage  of  any  defects  or  irregu- 
larities in  the  memorandum  made  by  the  auctioneer ;  and  if  they 
complete  the  sale  without  objection,  by  payment  of  the  purchase- 
money,  and  execution  and  acceptance  of  a  deed,  it  does  not  lie  in  the 
mouth  of  the  mortgagor,  whose  lands  were  thus  sold  under  a  power 
contained  in  the  mortgage,  when  sued  by  the  purchaser,  to  object 
to  the  sufficiency  of  the  memorandum  made  by  the  auctioneer,  or  to 
the  fact  that  the  mortgagee's  agent  acted  as  auctioneer  at  the  sale. 
lb.  198. 

7.  Registration  of  assignment  of  promissory  note.  —  An  assignment  indorsed 

on  a  promissory  note,  in  these  words :  "  For  and  in  consideration  that 
I  am  indebted  to  my  wife,  A.  E.,  in  the  sum  of  $5,000,  for  money  of 
her  separate  estate  borrowed  and  used  by  me,  and  am  desirous  to 
pay  the  same,  I  do  hereby  transfer  and  assign  the  within  note  to  W. 
T.  P.,  as  trustee  for  the  said  A.  E.,  who,  as  trustee,  is  hereby  di- 
rected and  empowered  to  collect  the  amount  of  same  when  due,  and 
pay  the  proceeds  to  the  said  A.  E.  as  a  credit  on  my  indebtedness  to 
her,"  —  is  not  such  an  instrument  for  the  security  of  a  debt  as  is  re- 
quired to  be  recorded.  Rev.  Code,  §  1561.  Rowland  §"  Co.  v.  Plum- 
mer,  183. 

8.  Who  is  creditor  under  statute  of  frauds  (Rev.    Code,  §  1865).  —  One 

of  several  co-sureties,  who  has  paid  the  debt  in  full  to  the  creditor, 
is  a  creditor  of  a  co-surety  who  has  paid  nothing,  within  the  meaning 
of  the  statute  of  frauds  (Rev.  Code,  §§  1865,  1867),  from  the  time  of 
the  payment.     Crawford  v.  Kirksey,  591. 
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9.  Validity  of  conveyance  by  insolvent  debtor  to  bona  fide  creditor.  —  A 
debtor,  though  insolvent,  may  make  an  absolute  conveyance  of  a 
part  of  his  property  to  a  bond  fide  creditor,  in  payment  or  satisfaction 
of  his  debt,  if  there  is  no  intent  to  hinder,  delay,  or  defraud  his  other 
creditors;  and  a  court  of  equity  will  not  hold  such  conveyance  to  be 
fraudulent  and  void  as  against  other  creditors,  on  account  of  the  ad- 
mitted insolvency  of  the  debtor,  the  relationship  between  him  and 
the  grantee,  the  pendency  of  suits  against  him  for  a  large  amount, 
the  threatened  institution  of  other  suits,  the  failure  to  record  the  deed 
until  after  the  commencement  of  the  next  ensuing  term  of  the  court 
in  which  the  suits  were  pending,  and  the  retention  of  possession  by 
the  debtor  after  the  execution  of  the  conveyance.  These  facts, 
though  admitted  in  the  answers,  are  mere  indicia  of  fraud,  and  are 
not  sufficient,  of  themselves,  to  overcome  the  positive  denials  of 
fraud,  and  the  explanation  of  the  retention  of  possession  under  a  con- 
tract of  renting,  when  the  answers  are  offered  in  evidence  by  the 
complainant,  and  are  not  overturned  in  these  particulars  by  other 
evidence.     Crawford  v.  Kirksey,  591. 

10.  Validity  of  conveyance  for  indemnity  of  sureties  against  nominal  liability. 

—  A  deed  of  trust,  executed  by  an  insolvent  debtor,  to  indemnify  the 
sureties  on  his  official  bond  as  executor  or  administrator  against  their 
liability  on  the  bond,  is  without  consideration,  and  fraudulent  and 
void  as  against  creditors,  if,  at  the  time  of  its  execution,  their  liabil- 
ity was  merely  nominal,  and,  on  a  subsequent  final  settlement,  he" 
was  found  to  be  not  indebted  to  the  estate,  and  was  discharged.  lb. 
591. 

1 1 .  General  assignment  for  benefit  of  creditors.  —  If  a  debtor  makes  an  ab- 

solute conveyance  of  all  his  property  to  one  of  his  creditors,  in  con- 
sideration of  the  grantee's  promise  to  pay  another  creditor  the  full 
amount  of  his  debt,  and  to  pay  all  the  other  creditors  one  half  of 
their  respective  claims  (Rev.  Code,  §  1867),  the  stipulation  for  the 
benefit  of  the  creditor  who  was  to  be  paid  in  full  will  enure  to  the 
equal  benefit  of  all  the  others.     Murphy  &•  Co.  v.  Caldwell,  461. 

FRAUDULENT   CONVEYANCES.    See  Frauds,  Statute  of,  7-11. 
"  FUNDING  ACT." 

1.  Auditor's  duty,  under  15th  section,  in  issuing  warrants  on  treasury  payable 

in  state  obligations.  —  Under  the  "  Act  to  provide  for  the  funding  of 
the  domestic  debt  of  this  State,"  approved  December  19,  1873  (Ses- 
sion Acts  1873,  40-56),  the  15th  section  of  which  forbids  the  auditor 
to  issue  any  warrant  on  the  treasurer,  after  the  1st  day  of  January, 
1874,  unless  there  are  at  the  time  funds  in  the  treasury  which  can  be 
applied  to  its  payment;  while  the  first  proviso  to  that  section  de- 
clares, "  that  any  public  creditor  may,  if  he  elect,  receive  payment 
of  his  claim  on  the  warrant  of  the  auditor,  so  expressed,  in  the  obli- 
gations herein  authorized,  "if  such  be  then  in  the  treasury,"  the  ital- 
icized words  simply  mean,  that  the  obligations  must  be  in  the  pos- 
session, or  under  the  control  of  the  proper  state  officers,  and  not  that 
they  shall  have  been  issued  by  the  auditor,  and  shall  have  come  back 
into  the  treasury  in  payment  of  taxes;  and  it  is  the  duty  of  the  audi- 
tor, on  the  demand  of  any  state  officer  who  elects  to  receive  payment 
of  his  salary  in  such  obligations,  to  draw  his  warrant  on  the  treasurer, 
in  favor  of  such  officer,  expressing  on  its  face  that  it  is  payable  in 
such  obligations.     (Brickell,  J.,  dissenting.)     Smith  v.  Jones,  465. 

2.  Act  of  April  19,  1873,  "  to  keep  in  each  county  a  proportionate  share  of 

the  public  school  money,"  not  repealed  by  "  funding  act"  of  Dec.  19, 
1873.  —  The  act  approved  April  19,  1873,  entitled  "  An  act  to  keep 
in  each  county  a  proportionate  share  of  the  public  school  money  " 
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(Session  Acts  1872-73,  pp.  6-9),  which  requires  the  auditor  to  draw 
his  warrant  on  each  county  tax-collector,  in  favor  of  the  county 
treasurer,  for  ninety  per  cent,  of  the  amount  of  school  money  which 
the  county  will  be  entitled  to  receive/as  proximately  ascertained  and 
certified  to  the  auditor  by  the  superintendent  of  public  instruction; 
and  directs  the  tax-collector  to  pay  to  the  treasurer,  out  of  the 
moneys  collected  by  him  for  taxes,  the  amount  specified  in  this  war- 
rant, taking  the  treasurer's  receipt,  which  is  made  receivable  by  the 
auditor  as  a  voucher  in  favor  of  the  tax-collector,  is  not  repealed  by 
those  provisions  of  the  act  approved  December  19,  1873,  entitled 
"  An  act  to  provide  for  the  funding  of  the  domestic  debt  of  the 
State"  (Session  Acts  1873,  pp.  45-56),  which  require  the  tax-col- 
lector, under  heavy  penalties,  to  pay  into  the  treasury  the  identical 
moneys  received  by  him  in  payment  of  taxes,  and  forbids  its  use  by 
him  for  any  other  purpose.     Smith  v.  Speed,  276. 

GAMING.    See  Criminal  Law,  26-30. 
GARNISHMENT. 

1.  Joinder  of  persons  as  garnishees.  —  Any  number  of  persons  may  be 

joined  in  a  writ  of  garnishment,  whether  they  are  liable  or  indebted 
to  the  defendant  jointly  or  severally,  and  such  joinder  does  not  make 
the  writ  subject  to  a  plea  in  abatement.     Curry  v.  Woodward,  259. 

2.  Defects  in  garnishment;  how  taken  advantage  of.  —  A  demurrer  does 

not  lie  to  a  writ  of  garnishment,  which  is  mere  process,  and  serves 
its  purpose  when  it  brings  the  garnishee  into  court:  defects  in  it,  if 
available  at  all,  can  only  be  reached  by  motion  to  quash,  or -by  plea 
in  abatement.     lb.  259. 

3.  Garnishment  of  debtor  of  partner  individually,  under  attachment  against 

partnership.  —  In  an  action  against  a  partnership,  setting  out  the 
names  of  the  individual  partners,  commenced  by  attachment,  and 
founded  on  a  partnership  debt,  money  in  the  hands  of  a  garnishee, 
belonging  to  one  of  the  partners  individually,  may  be  subjected;  but 
a  chose  in  action  cannot.     Pearce  §"  Co.  v.  Shorter  Sf  Brother,  318. 

4.  What  demands  may  be  subjected  by  garnishment.  — A  garnishee  is  re- 

quired to  answer  as  to  any  indebtedness  on  his  part  to  the  defendant, 
at  the  time  of  the  service  of  the  garnishment,  or  at  the  time  of 
making  his  answer,  and  also  as  to  any  future  indebtedness  that  may 
arise  under  any  existing  contract  (Rev.  Code,  §  2944);  and  judgment 
may  be  rendered  against  him  for  any  such  indebtedness  admitted 
in  his  answer.  New  Orleans,  Mobile  §•  Chattanooga  Railroad  Co.  v. 
Long,  498. 

5.  Admissibility  of  other  garnishments  as  evidence.  —  When  a  garnishee 

admits  an  indebtedness  in  his  answer,  or  it  is  established  against  him 
on  a  contest  of  his  answer,  he  may  reduce  the  amount  of  the  plain- 
tiffs recovery  against  him,  by  showing  that  another  creditor  has  re- 
covered a  judgment  in  garnishment  against  him,  which  he  has  paid; 
but  he  cannot  complain  of  the  rejection  of  such  garnishment  and 
judgment  as  evidence,  when  he  does  not  show  that  his  indebtedness 
was  less  than  the  amount  of  the  two  judgments  rendered  against 
him.     lb.  498. 

6.  Burden  of  proof  as  to  transfer  of  note,  on  contest  between  attaching  cred- 

itors and  transferee.  —  Where  a  garnishee  answers,  admitting  the 
execution  of  a  promissory  note  by  him  to  the  defendant  in  attachment, 
but  stating  that,  since  the  service  of  the  garnishment,  he  has  been 
notified  of  the  transfer  of  said  note  to  another  person ;  and  an  issue 
is  thereupon  made  up  under  the  statute  (Rev.  Code,  §  2978)  between 
the  plaintiff  in  attachment  and  the  transferee;  in  which  the  latter 
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alleges  ' '  that  said  promissory  note  was,  for  valuable  consideration, 
transferred  and  assigned  by  indorsement  to  him,  and  that  he  is  the 
lawful  holder  thereof ; "  and  the  plaintiff  ' '  takes  issue  on  the  facts 
stated  in  said  claim,  and  denies  that  the  claimant  is  the  owner  of 
said  note,"  —  the  plaintiff  is  the  actor,  and  the  onus  is  on  him  to 
prove  the  invalidity  of  the  alleged  transfer.  Rowland  Sf  Co.  v. 
Plummer,  182. 

7.  Conflicting  rights  of  attaching  plaintiffs  and  transferee  of  note,  as  affected 

by  notice  of  transfer.  —  Where  the  plaintiffs  in  attachment  seek  to 
condemn,  in  the  hands  of  a  garnishee,  a  promissory  note  which  was 
transferred  by  the  defendant  in  attachment  to  a  trustee  for  his  wife; 
and  an  issue  is  made  up  between  them  and  the  transferee,  to  test 
their  respective  rights  to  the  note,  or  to  the  debt  evidenced  by  it;  if 
it  appears  that  the  transfer  was  in  fact  made  before  the  service  of 
the  garnishment,  although  the  garnishee  was  not  notified  of  it  until 
after  the  service,  the  claim  of  the  transferee  must  prevail  over  that 
of  the  plaintiff  in  attachment.     lb.  182. 

8.  When  judgment  cannot  be  rendered  against  garnishee  on  answer,  without 

summons  to  third  person  as  claimant  of  debt.  —  When  a  garnishee 
states  in  his  answer  that  he  purchased  from  the  defendant  his  in- 
terest in  a  mercantile  partnership,  and  gave  his  note  for  the  agreed 
price,  payable  to  said  defendant  as  agent  of  his  wife;  and  that  said 
defendant,  at  the  time  said  note  was  given,  "  said  that  he  owed 
debts,  and  probably  judgments,  and  that  he  was  operating  for  his 
wife,  and  wanted  the  contract  written  so  that  his  creditors  could  not 
touch  it;  "  it  is  error  to  render  judgment  against  the  garnishee,  for 
the  amount  of  the  debt  thus  admitted,  without  bringing  in  the  de- 
fendant's wife,  and  giving  her  an  opportunity  to  assert  her  right  to 
the  note.     Boyd  §•  Boyd  v.  Cobbs,  82. 

9.  Same.  —  Where  a  garnishee  states  in  his  answer,  that  he  had  pur- 

chased the  defendant's  stock  of  goods  from  an  assignee,  to  whom 
they  had  been  conveyed  for  the  benefit  of  creditors,  and  had  given 
his  several  promissory  notes  for  the  purchase-money,  some  payable 
to  the  assignee,  and  others  to  creditors  who  had  liens  on  the  goods, 
it  is  error  to  render  judgment  against  the  garnishee  on  this  answer 
(Rev.  Code,  §  2977),  without  bringing  in  these  parties  as  claimants. 
Motion  Sf  Falkner  v.  Escott  §•  Sons,  77. 
10.  Judgment  by  default  on  process  not  signed  by  clerk.  —  When  a  garnish- 
ment is  sued  out  in  aid  of  a  pending  suit,  and  the  record  shows  that 
the  summons  was  not  signed  by  the  clerk,  a  judgment  by  default 
against  the  original  defendant  is  void,  and  a  judgment  by  default 
against  the  garnishee  is  also  void.  Sheppard  v.  Powers  if  Brothers, 
377. 

GUARDIAN  AND  WARD. 

1.  When  guardian  may  sue  in  his  own  name.  —  A  guardian,  appointed  by 

a  probate  court  in  this  State,  in  June,  1861,  may  sue  in  his  own 
name  on  a  promissory  note  made  payable  to  him,  and  given  for  the 
hire  of  his  ward's  property.     Hightower  v.  J\ fault,  495. 

2.  Liability  of  guardian,  acting  under  void  appointment,  as  trustee  in  in- 

vitum.  —  One  who  assumes  to  act  as  the  guardian  of  an  infant,  with- 
out authority,  or  under  an  appointment  which  is  void  for  want  of 
jurisdiction  in  the  court  by  which  it  was  granted,  becomes  liable  as  a 
trustee  in  invitum,  and  may  be  made  to  account  in  a  court  of  equity. 
Corbitt  v.  Carroll,  315. 

3.  Same.  —  A  person  who  assumes  to  act  as  the  guardian  of  a  lunatic 

without  authority,  or  under  an  appointment  by  the  probate  court 
which  is  void  for  want  of  jurisdiction,  may  be  charged  as  a  trustee 
in  invitum,  and  compelled  to  account  in  the  chancery  court;  and  he 
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cannot  protect  himself  from  such  accounting  by  pleading  a  former 
settlement  in  the  probate  court,  which  was  void  for  want  of  jurisdic- 
tion.    Moody  v.  Bibb,  245. 

4.  Appointment  of  guardian  of  lunatic.  —  An  appointment  by  the  probate 

court,  in  1849,  of  a  guardian  for  a  supposed  lunatic,  without  an  in- 
quisition of  lunacy,  and  without  notice  to  the  lunatic,  is  absolutely 
void.     lb.  245. 

5.  Conversion  of  ward's  estate  by  guardian,  or  investment  in  Confederate 

treasury-notes.  —  Under  the  laws  which  were  in  force  in  this  State  at 
the  time  of  the  passage  of  the  act  approved  Nov.  9th,  1861  (Sess. 
Acts  1861,  pp.  53-54),  the  guardian  of  a  lunatic  had  no  authority  to 
convert  or  exchange  the  assets  of  his  ward's  estate  into  Confederate 
States  treasury-notes,  or  the  similar  notes  issued  by  the  state  govern- 
ment Existing  in  Alabama  during  the  war;  and  that  act,  being  passed 
by  the  said  illegal  state  government,  could  not  confer  any  such  au- 
thority ;  nor  is  such  unauthorized  conversion  validated  by  the  subse- 
quent enactment  of  February  23,  1866  (Rev.  Code,  §  2135),  entitled 
"  An  act  for  the  relief  of  executors,  administrators,  guardians,  and 
trustees."     lb.  245. 

6.  Receipt  of  Confederate  currency  by  guardian.  —  A  guardian  had  no 

authority,  during  the  late  war,  to  convert  his  ward's  funds  into  Con- 
federate States  bonds  or  treasury-notes,  nor  to  receive  payment  of  a 
debt  in  such  currency;  and  on  final  settlement  of  his  accounts  in 
equity,  he  will  be  charged  with  the  funds  so  converted,  or  the  debts 
so  collected,  on  proof  that  the  ward's  interest  accrued  before  the 
war.     Corbitt  v.  Carroll,  315. 

7.  Same.  — A  guardian  is  responsible  for  the  funds  of  his  wards,  converted 

by  him  during  the  late  war,  or  by  his  agent  or  attorney,  into  "  worth- 
less C.  S.  currency,"  or  Confederate  States  treasury-notes;  but  he 
cannot  be  charged  with  any  conversion,  or  neglect,  or  default,  where 
the  proof  only  shows  that  he  received  Confederate  currency,  in  1862, 
from  an  executor  in  Tennessee,  but  it  is  not  shown  when  or  how  the 
rights  of  the  wards  accrued.     Newman  v.  Reed,  297. 

8.  Guardian's  commissions.  —  A  guardian  is  entitled,  on  final  settlement 

of  his  accounts,  to  commissions  on  the  amount  of  his  receipts  and 
disbursements,  as  shown  by  the  record;  and  no  voucher  or  proof  ali- 
unde is  necessary  to  sustain  the  item  for  such  credit,     lb.  297. 

9.  Vouchers  for  credits,  and  proof  thereof.  —  When  the  items  of  credit 

in  a  guardian's  account  current  are  objected  to  and  contested  on  his 
final  settlement,  they  should  not  be  allowed,  unless  supported  by 
proper  vouchers  and  sufficient  proof  of  their  correctness.     lb.  297. 

10.  Parties  to  decree. —  A  decree  of  the  probate  court,  rendered  against  a 

guardian  on  final  settlement  of  his  accounts,  will  not  be  reversed  on 
error  or  appeal,  at  his  instance,  because  the  names  of  all  the  wards 
are  not  set  out  in  the  decree,  when  their  names  are  fully  shown  by 
the  record,  and  no  objection  was  taken  in  the  court  below  on  account 
of  the  parties.     Lb.  297. 

11.  Loan  of  ward' s  funds  by  guardian.  —  A  guardian  has  authority,  and 

it  is  made  his  duty  by  statute  (Rev.  Code,  §  2426),  to  lend  out  the 
surplus  money  of  his  ward  on  bond  and  mortgage,  or  on  good  per- 
sonal security;  and  if  he  takes  a  note  with  sufficient  sureties  for 
money  thus  loaned,  and  resigns  before  the  note  becomes  due,  he  is 
not  responsible  for  any  loss  that  may  afterwards  occur,     lb.  297. 

12.  Same.  —  In  the  discharge  of  the  duty  imposed  on  him  by  law  (Rev. 

Code,  §  2426),  to  lend  out,  "if  practicable,"  his  ward's  surplus 
moneys  in  his  hands,  on  bond  and  mortgage,  or  on  good  personal 
security,  a  guardian  must  be  allowed  a  reasonable  time  after  the  re- 
ceipt of  the  money,  and  can  only  be  required  to  exercise  his  best 
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judgment  and  discretion  under  all  the  circumstances  of  the  particu- 
lar case;  and  he  cannot  be  charged  with  interest  on  such  surplus 
funds  not  loaned  out,  unless  he  is  shown  to  have  been  guilty  of  cul- 
pable negligence  in  not  lending  them  out.  Ashley's  Adm'r  v.  Mar- 
tin fr  Wife,  537. 

13.  Waiver  of  conversion  of  ward's  funds  from  currency  into  gold.  —  If  a 

guardian,  acting  under  an  order  of  the  probate  court,  buys  gold  with 
currency  belonging  to  his  ward's  estate;  and  the  ward,  after  her 
marriage,  receives  the  gold  without  objection,  she  cannot  afterwards 
charge  him  with  the  premium  paid,  as  for  an  unauthorized  conver- 
sion,    lb.  53  7. 

14.  Counsel  fees.  —  On  final  settlement  of   the  accounts  of  a  deceased 

guardian,  by  his  widow  as  administratrix,  she  should  be  allowed 
reasonable  counsel  fees  for  services  rendered  on  the  settlement,  to  be 
paid  out  of  the  ward's  estate,  when  the  matters  principally  contested 
are  all  decided  against  the  ward.     lb.  537. 

15.  Conclusiveness  of  annual  settlements.  —  On  final  settlement  of  a  guar- 

dian's accounts,  previous  annual  or  partial  settlements  made  by  him 
"  are  presumed  to  be  correct,  but  may  be  impeached  for  fraud,  or 
for  any  arithmetical  or  other  error "  (Rev.  Code,  §  2422)  ;  and 
under  this  judicial  presumption,  the  annual  settlement  must  stand, 
and  be  deemed  correct,  until  successfully  impeached  for  fraud,  mis- 
take, or  error,     lb.  537. 

16.  Settlement  of  guardian's  accounts  before  ward's  majority.  —  A  final  set- 

tlement of  a  guardian's  accounts,  made  by  him  voluntarily  before  his 
ward  has  attained  majority,  is  not  void  on  that  account.  Spencer  v. 
Spencer's  Execufor,  445. 

17.  Liability  of  guardian's  surety.  —  On   final  settlement  of  a  guardian's 

accounts  in  equity,  the  sureties  on  his  official  bond  are  responsible 
equally  with  their  principal;  and  they  cannot  escape  responsibility 
on  account  of  the  invalidity  of  his  appointment,  when  he  is  held  ac- 
countable as  a  trustee  in  invitum.     Corbitt  v.  Carroll,  315. 

HUSBAND  AND  WIFE. 

1 .  Liability  of  husband,  and  of  wife's  statutory  separate  estate,  for  goods 

bought  by  wife.  —  Where  goods  are  purchased  by  the  wife,  consisting 
partly  of  necessary  household  supplies  and  partly  of  articles  in- 
tended for  resale  by  her,  neither  her  husband,  nor  her  statutory  sep- 
arate estate,  is  liable  for  the  latter  articles ;  but  this  does  not  dis- 
charge or  affect  the  liability  which  the  statute  impo-es  on  them  for 
the  necessaries.  Rev.  Code,  §  2376.  Parker  #"  Wife  v.  Dillard  &r 
Jones,  14. 

2.  Purchase  by  wife  of  husband's  lands,  at  sale  by  assignee  in  bankruptcy. — 

A  married  woman,  owning  a  statutory  separate  estate,  may,  with  the 
assent  of  her  husband,  become  the  purchaser  of  his  lands  at  a  sale 
made  by  his  assignee  in  bankruptcy,  and  take  the  title  in  her  own 
name;  and  the  lands  so  purchased,  and  paid  for  with  her  own  funds, 
become  a  part  of  her  statutory  separate  estate.   Blum  v.  Harrison,  16. 

3.  Wife's  separate  estate ;  how  created,  and  tchen  protected  against  huband's 

creditors.  —  A  married  woman  may,  with  the  consent,  or  approbation 
of  her  husband,  acquire  a  separate  estate  in  the  ravings  of  her  own 
industry  and  economy,  which  a  chancery  court  will  protect  against 
the  subsequent  creditors  of  her  husband ;  and  if  her  husband  uses 
her  separate  funds,  thus  acquired,  in  the  purchase  of  lands,  taking 
the  title  to  himself  individually,  and  mortgages  these  lands,  against 
her  consent,  to  secure  debts  subsequently  contracted  by  him,  she 
may  maintain  a  bill  in  chancery,  after  her  husband's  death,  against 

vol.  n.  42 
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the  mortgagee  and  a  purchaser  at  the  mortgage  sale.  Rivers  v. 
Carleton.,  40. 

4.  Allegations  of  wife's  bill,  as  to  creation  of  her  separate  estate.  —  In  a  bill 

filed  by  a  married  woman  or  widow,  seeking  to  establish  her  title  to 
certain  real  estate,  which  she  claims  as  her  separate  estate,  because 
purchased  with  funds  acquired  by  her  own  industry  and  economy  ; 
an  averment  that  the  property  "is  her  separate  estate"  must,  on 
demurrer,  be  held  equivalent  to  an  averment  that  it  was  so  acquired 
with  the  consent,  concurrence,  or  approbation  of  her  husband.  lb. 
40. 

5.  When  wife,  having  adequate  remedy  at  laic,  cannot,  come  into  equity  to 

protect  statutory  separate  estate.  —  A  married  woman,  having  an  un- 
recorded deed  from  her  husband,  for  lands  which  he  conveyed  to  her 
in  consideration  of  her  separate  property  previously  converted  by  him 
to  his  own  use,  and  which  liave  been  subsequently  sold  under  execu- 
tion against  him,  and  recovered  by  the  purchaser  in  an  action  of 
ejectment  against  her  tenant,  cannot  maintain  a  bill  in  equity  to  en- 
join a  writ  of  hab.fac.  poss.  on  the  judgment,  since  she  has  an  ade- 
quate remedy  at  law.     Holloway  v.  Grace,  42. 

6.  Wife's  statutory  separate  estate;  when  declared,  and  protected  against 

mortgage  of  husband  and  wife.  —  Lands  conveyed  by  the  wife's  guar- 
dian to  her  husband,  in  satisfaction  of  a  decree  rendered  against  him 
on  settlement  of  his  guardianship,  will  be  decreed  in  equity  to  be  her 
statutory  separate  estate,  and  will  be  protected  against  a  mortgage 
executed  by  her  and  her  husband  to  one  who  had  notice  of  her  equi- 
table rights.     Fry  v.  Hamner,  52. 

7.  Mortgage  by  husband  and  wife,  of  wife's  lands ;  resulting  trust.  —  A 

promissory  note,  and  a  mortgage  on  the  wife's  lands  to  secure  it, 
both  signed  by  husband  and  wife,  and  given  for  money  advanced  to 
them  to  enable  them  to  cultivate  the  land,  and  to  pay  off  a  valid  out- 
standing incumbrance  on  it,  are  absolutely  void,  as  against  the  wife 
and  her  statutory  separate  estate;  and  the  mortgagee  cannot  claim 
a  resulting  trust  in  the  land  to  the  extent  of  the  money  paid  in  ex- 
tinguishment of  the  valid  incumbrance,  nor  be  subrogated  to  the 
rights  of  the  party  who  held  that  incumbrance,     lb.  52. 

8.  Same;  same.  —  If  a  married  woman   borrows  money  to  pay  for  land, 

and  takes  the  title  in  her  own  name;  and  afterwards,  without  the 
concurrence  of  her  husband,  executes  her  promissory  note  to  the 
lender  for  the  sum  borrowed,  and  a  mortgage  on  the  land  to  secure 
its  payment,  —  the  note  and  mortgage  are  both  void,  and  create  no 
liability  against  her  personally,  or  against  her  statutory  separate  es- 
tate; nor  can  the  mortgagee  claim  a  resulting  trust  in  the  lands,  be- 
cause his  money  was  loaned  for  the  purpose  of  being  used  in  making 
the  purchase,  and  was  so  used.     Riley  v.  Pierce,  93. 

9.  Loan  of  money  by  wife  to  husband.  —  The  wife  may  lend  to  her  hus- 

band, and  he  may  lawfully  borrow  from  her,  money  belonging  to  her 
statutory  separate  estate;  and  he  thereby  becomes  her  debtor  for  the 
sum  so  borrowed.     Rowland  $•  Co.  v.  Plummer,  182. 

10.  Transfer   of  promissory  note,  by  husband,  to  trustee  for  wife.  —  If  the 

husband  is  indebted  to  the  wife,  for  moneys  belonging  to  the  corpus 
of  her  statutory  separate  estate,  which  he  has  received  and  used,  he 
may  lawfully  transfer  to  her,  or  to  another  person  as  trustee  for  her, 
a  promissory  note  of  which  he  is  the  owner  and  holder;  and  so  far 
as  the  rights  of  his  other  creditors  are  concerned,  such  transfer  stands 
on  the  same  footing  as  any  other  conveyance  by  a  debtor.     lb.  182. 

11.  Competency  of  husband,  as  witness  for  wife's  trustee. —  Under  the  stat- 

utes of  this  State  abolishing  the  common-law  rule  as  to  the  incom- 
petency of  witnesses  on  the  ground  of  interest  (Rev.   Code,  §§  2704, 
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2731),  the  husband  is  a  competent  witness  for  the  wife's  trustee, 
claiming  a  promissory  note  under  a  transfer  by  the  husband,  in  a 
contest  with  an  attaching  creditor  of  the  husband.  Rowland  v. 
Plummet,  182. 

12.  When  wife  may  enjoin  execution  in  favor  of  husband's  creditors.  —  When 

an  execution  against  the  husband  is  levied  on  property,  real  or  per- 
sonal, to  which  the  wife  has  the  legal  title,  she  has  an  adequate  rem- 
edy at  law,  and  cannot  resort  to  equity  without  showing  special  cir- 
cumstances; but  if  her  title  is  founded  on  a  purchase  at  sheriffs 
sale  under  execution  against  her  husband,  issued  on  a  chancery  de- 
cree in  her  own  favor,  which  would  not  be  conclusive  on  a  purchaser 
at  a  subsequent  execution  sale  against  him,  and,  in  the  event  of  a 
contest  with  such  purchaser,  the  controversy  would  involve  transac- 
tions between  husband  and  wife,  and  rights  of  property,  perhaps, 
only  sustainable  in  equity,  she  may  come  into  equity,  to  have  her 
rights  declared  and  established,  and  to  enjoin  the  execution  sale. 
Brevard's  Executors  v.  Jones  If  Wife,  221. 

13.  Respective  rights  of  husband  and  wife,  at  common  law  and  by  statute,  in 

wife's  lands,  or  proceeds  of  sale  thereof.  —  At  common  law,  the  hus- 
band acquired  by  the  marriage  a  life  estate  in  the  wife's  lands,  as 
tenant  by  the  curtesy,  after  issue  born,  and  this  was  subject  to  the 
payment  of  his  debts;  and  if  the  land  was  sold  by  them,  and  thus 
converted  into  personalty,  the  money  became  his  absolutely  when 
collected.  But,  where  such  a  sale  and  conversion  of  the  wife's  lands 
has  been  made  since  the  passage  of  the  several  statutes  securing  to 
married  women  their  separate  estates,  the  money  becomes  a  part  of 
the  wife's  statutory  separate  estate,  although  the  lands  were  acquired 
l)v  her  during  the  marriage,  and  before  the  passage  of  those  laws. 
lb.  221. 

14.  Wife's  interest,  under  deed  and  law,  in  property  conveyed  by  husband  to 

trustee  for  her.  —  The  act  of  1848,  for  the  protection  of  the  estates  of 
married  women,  operates  on  property  which  was  conveyed  by  the 
husband,  in  1849,  to  a  trustee,  for  the  use  and  benefit  of  the  wife  for 
life,  with  remainder  to  their  children,  but  not  in  any  event  to  be 
subject  to  his  debts  or  contracts;  and  protects  her  interest  in  every 
respect  not  protected  by  the  deed.     lb.  221. 

15.  Removal  of  houses  from  wife's  lands.  —  Where  buildings  are  removed 

from  the  wife's  lands  by  the  husband,  and  placed  on  adjacent  lands 
belonging  to  himself,  with  the  understanding  between  them  that  he 
is  to  erect  in  their  stead  buildings  of  greater  value,  this  precludes 
the  idea  of  a  gift  by  the  wife,  and  renders  the  husband  liable  for  the 
damage  done  to  her  lands  by  the  removal,  on  his  failure  to  erect 
other  buildings  as  contemplated.     lb.  221. 

16.  Investment  of  wife's  money  in  stock  in  incorporated  mining  company. — 

Where  the  wife  received  money  in  1854,  which  her  husband  used 
and  appropriated,  and  repaid  her  the  amount  in  1867 ;  and  she  then 
purchased,  and  paid  for  with  these  funds,  stock  in  an  incorporated 
mining  company,  for  which  her  husband  had  previously  subscribed, 
but  had  not  paid,  and  took  the  certificate  in  her  own  name,  —  hetd, 
that  this  was  a  legitimate  investment  of  the  funds  of  her  statutory 
separate  estate.     lb.  221. 

1 7.  Restitution  by  husband,  of  rents  and  profits  of  wife's  statutory  separate 

estate  used  by  him.  —  Although  the  husband  is  not  required  to  ac- 
count to  the  wife,  for  the  rents,  income,  and  profits  of  her  statutory 
separate  estate,  received  by  him  and  appropriated  to  his  own  use, 
yet  he  may  account  to  her,  and  make  restitution ;  and  if  he  does  so, 
the  transaction  cannot  be  impeached  by  his  creditors  as  a  voluntary 
conveyance,  but  is  subject,  so  far  as  the  question  of  fraud  is  involved, 
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to  the  same  rules  which  apply  to  transactions  or  conveyances  between 
other  persons.     Brevard's  Executors  v.  Jones  Sf  Wife,  221. 

18.  Wife's  separate  estate  by  contract;  how  created,  and  how  charged. — 

Where  the  property  of  the  intended  wife  is  conveyed,  by  ante-nup- 
tial settlement,  to  a  trustee  for  her  sole  and  separate  use  and  benefit 
during  the  coverture,  and  not  to  be  subject  to  the  debts  or  contracts 
of  her  husband,  the  property  is  held  under  the  provisions  of  the  deed, 
and  not  under  the  statutes  governing  the  separate  estates  of  married 
women;  and  it  may  be  charged  in  equity  with  the  payment  of  debts 
contracted  by  her  without  the  concurrence  of  her  trustee  or  husband, 
if  the  deed  contains  no  restriction  of  her  power  to  charge  it.  Braune 
v.  McGee  §•  Wife,  359. 

19.  Conveyance  of  lands  by  husband  to  wife  during  coverture.  —  If  the  hus- 

band is  indebted  to  the  wife  as  her  guardian  at  the  time  of  the  mar- 
riage, he  may  lawfully  convey  his  lands,  or  other  property,  to  her 
during  the  coverture,  in  payment  of  such  indebtedness.  Barclay  v. 
Plant,  509. 

20.  When  wife  may  come  into  equity,  to  recover  or  protect  statutory  separate 

estate.  —  A  married  woman,  asserting  title  to  lands,  as  a  part  of  her 
statutory  separate  estate,  under  a  valid  conveyance  from  her  husband 
during  coverture,  may  maintain  a  suit  in  equity  against  a  subsequent 
purchaser  at  execution  sale  against  the  husband,  to  whom  the  hus- 
band voluntarily  surrendered  the  possession,  to  recover  the  posses- 
sion of  the  lands,  and  to  establish  and  quiet  her  title.     lb.  509. 

21.  Possession  of  lands  by  husband  and  wife;  rents  and  profits. —  When 

the  husband  conveys  to  the  wife  during  coverture,  by  a  valid  deed, 
lands  of  which  he  is  possessed  in  his  own  right,  his  deed  passes  his 
title  to  her,  and  his  subsequent  possession  will  be  referred  to  her 
title  ;  and  his  surrender  of  that  possession,  without  her  consent,  to  a 
subsequent  purchaser  at  execution  sale  against  himself,  cannot  defeat 
or  affect  her  rights  under  his  conveyance,  except  as  to  the  rents  and 
profits  afterwards  accruing,  which  will  belong  to  such  purchaser  un- 
til the  removal  of  the  husband  as  trustee  of  the  wife's  estate.    lb.  509. 

INDICTMENT.     See  Criminal  Law,  37-54. 

INFANTS. 

1.  Action  by  infant,  on  contract  for  personal  services.  — An  infant  may  sue 

for  the  breach  of  a  contract  for  employment  as  a  teacher,  made  for 
her  by  her  father,  although  her  father  might  also  maintain  an  action; 
and  his  relinquishment  of  his  right  to  her  services  or  wages,  in  such 
case,  may  be  inferred  from  circumstances.     Benziger  v.  Miller,  206. 

2.  Payment  to  father,  as  agent  of  child.  —  When  an  infant  sues  for  the 

breach  of  a  contract  of  employment,  made  for  her  by  her  father,  the 
defendant  may  prove  payments  made  to  her  father  on  account  of  her 
services,  if  it  appears  that  she  was  living  with  him  at  the  time,  and 
the  evidence  justifies  the  belief  that,  in  receiving  the  money,  he  was 
acting  as  her  agent,  or  in  the  exercise  of  proper  parental  care  and 
authority,     lb.  206. 

3.  Custody  of  infants.  —  The  custody  of  a  child  is  always  a  proper  sub- 

ject of  chancery  jurisdiction;  and  it  is  immaterial  whether  that  juris- 
diction is  invoked  by  bill,  petition,  or  application  for  habeas  corpus. 
In  the  decision  of  the  question,  the  welfare  of  the  child  is  the  chief 
consideration  ;  and  when  there  is  no  property,  letters  of  guardianship 
have  but  little  weight.  In  this  case,  the  court,  affirming  the  decision 
of  the  chancellor,  refused  to  withdraw  a  female  child,  nine  years  of 
age,  at  the  suit  of  her  paternal  grandmother,  from  the  custody  of  her 
uncle  by  marriage,  who  was  also  her  father  by  statutory  adoption, 
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was  possessed  of  a  large  estate,  and  shown  to  be  a  suitable  and  proper 
person  to  have  the  care  of  her;  the  evidence  showing  that  the  grand- 
mother was  in  limited  circumstances,  and  had  the  care  and  custody 
of  the  girl's  only  brother;  and  the  girl  herself,  on  personal  examina- 
tion by  the  chancellor,  expressing  a  preference  to  remain  with  her 
uncle.      Woodruff  v.  Conley,  304. 

INJUNCTION.     See  Chancery,  4-10,  21,  22,  27,  42-44. 

INSOLVENT  ESTATES. 

1.  Landlord's  lien  on  crop,  for  rent,  not  destroyed  by  tenant's  death,  and  in- 

solvency of  his  estate.  —  The  landlord's  lien  on  crops  grown  on  the 
rented  lands,  for  the  rent  of  the  current  year,  as  declared  by  the 
statute  (Rev.  Code,  §  29C1),  is  not  created  by  the  levy  of  an  attach- 
ment, but  grows  out  of  the  contract;  and  if  the  tenant  dies  after  the 
levy  of  an  attachment,  and  his  estate  is  declared  insolvent,  the  lien 
of  the  attachment  is  not  thereby  dissolved  or  destroyed.  McDon- 
ald's Adm'r  v.  Morrison,  30. 

2.  Who  may  fie  claim. —  A  promissory  note,  payable  to  a  guardian  indi- 

vidually, and  taken  by  him  to  secure  a  debt  due  to  the  estates  of  his 
several  wards,  may  be  filed  by  his  administrator,  as  a  claim  against 
the  insolvent  estate  of  one  of  the  makers,  although  it  is  shown  that 
he  is  also  the  administrator  of  one  of  the  deceased  wards,  and  that 
the  note  came  to  his  hands  as  assets  of  said  ward's  estate ;  and  a 
decree  in  his  favor,  in  either  capacity,  will  equally  protect  the  debt- 
or's estate.     Iilankenship' s  Adm'r  v.  Nimmo's  Adm'r,  506. 

3.  Trial  of  contested  claim.  —  When  a  claim  filed  against  an  insolvent 

estate  is  contested,  if  neither  party  demands  a  trial  by  jury  (Rev. 
Code,  §  2203),  the  court  may  try  the  contest  without  a  jury.  lb.  506. 

4.  Presentation  of  claim.  —  Where  a  non-negotiable  note,  which  has  been 

assigned  by  indorsement,  is  filed  in  the  office  of  the  probate  judge, 
as  a  claim  against  the  estate  of  the  deceased  indorser  (Rev.  Code, 
§  2241),  accompanied  with  an  affidavit,  "  that  the  above  attached 
note,  and  the  indorsement  thereof,  is  correct,"  this  is  a  sufficient 
presentation  to  prevent  the  bar  of  the  statute  of  non-claim;  and  if 
the  estate  is  afterwards  declared  insolvent,  and  the  claim  is  subse- 
quently filed  against  it  in  the  same  form,  and  with  the  same  affidavit 
only  attached,  the  filing  is  sufficient  (Rev.  Code,  §  2196),  and  the 
defects  of  the  affidavit  may  be  supplied  at  any  time  before  the  final 
decree.      Walker  v.  Wigginton' s  Adm'r,  579. 

5.  Equitable  set-off  against  judgment  in  favor  of  insolvent  estate.  —  After 

the  estate  of  a  deceased  judgment  creditor  has  been  declared  in- 
solvent, the  judgment  debtor  cannot  come  into  equity  to  establish  a 
set-off  against  the  judgment,  since  he  has  an  adequate  remedy  in 
the  probate  court.     lb.  579. 
INTERNAL  REVENUE. 

1.  Stamp  on  indorsement  of  note.  —  An  indorsement  on  a  promissory  note 

on  the  6th  June,  1870,  which  was  not  stamped  as  required  by  the 
acts  of  congress  then  in  force,  may  nevertheless  be  read  in  evidence, 
if  it  appears  that  the  proper  stamps  were  afterwards  affixed.  Row- 
land fy  Co.  v.  Plummer,  182. 

2.  Stamp  on  contract.  —  Where  parties  negotiate  by  letter  for  the  per- 

formance of  services  by  one  for  the  other,  and  the  letters  show  on 
their  face  that  they  are  merely  used  as  a  means  of  communication, 
and  are  not  intended  to  be  the  contract  itself,  it  is  not  necessary  that 
they  should  be  stamped  as  a  contract,  under  "  schedule  B  "  of  the 
internal  revenue  law ;  though  one  of  them  may,  nevertheless,  be  such 
a  "  note  or  memorandum  of  the  contract,  expressing  the  considera- 
tion, and  subscribed  by  the  party  to  be  charged  therewith,"  as  will  sat- 
isfy the  requisitions  of  the  statute  of  frauds.  Benziger  v.  Miller,  206. 
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1.  Amendment  nunc  pro  tunc.  —  When  a  judgment  is  amended,  nunc  pro 

tunc,  pending  an  appeal,  the  amendment  is  properly  included  in  the 
return  to  a  certiorari  previously  sued  out.  Drake  &•  Wife  v.  John- 
ston Sf  Seats,  1. 

2.  Clerical  misprision  ;  judgment  corrected  and  affirmed.  —  On  the  rendi- 

tion of  a  judgment  by  default,  in  an  action  on  a  promissory  note,  it 
is  the  duty  of  the  clerk  to  compute  the  interest  (Rev.  Code,  §  2770), 
allowing  proper  credits  for  partial  payments  made,  and  to  enter 
judgment  for  the  amount  ascertained  to  be  due  ;  and  if,  by  mistake, 
judgment  is  entered  for  a  greater  amount  than  is  actually  due,  the 
judgment  will  be  corrected  on  appeal,  and  affirmed  at  the  costs  of 
the  defendant.     Lenoir  v.  Broadhead's  Adm'r,  58. 

3.  Same;  same.  —  Where  the  summons  and  complaint  are  against  the 

defendant  individually,  but  add  to  his  name  the  words  "  adminis- 
trator of  A.  B.,  deceased,"  &c,  and  the  complaint  shows  a  cause  of 
action  against  him  individually;  while  the  judgment  is  against  him 
as  the  administrator  of  said  A.  B.,  deceased,  but  does  not  direct  the 
execution  to  be  levied  de  bonis  intestatis;  the  judgment  may  be 
amended,  so  as  to  make  it  conform  to  the  complaint,  and  conse- 
quently the  clerical  error  furnishes  no  ground  for  a  reversal.  Pool 
v.  Minge,  100. 

4.  Same  ;  same.  —  A  judgment  on  verdict  for  the  plaintiff,  in  an  action 

on  a  promissory  note,  should  be  for  the  amount  ascertained  by  the 
verdict,  and  not  for  "the  damages  so  assessed;"  but,  when  the 
amount  of  the  verdict  is  shown  by  the  record,  this  court  will  correct 
and  affirm  the  judgment.     Morris  Sj"  Blair  v.  Poillon,  403. 

5.  Form  of  judgment  on  note  payable  in  gold.  —  In  an  action  on  a  prom- 

issory note,  dated  and  due  in  1866,  and  payable  on  its  face  "in 
gold  "  (or  in  trover  for  its  conversion,  or  a  special  action  on  the  case 
in  reference  to  it),  judgment  for  the  plaintiff  should  be  for  "dol- 
lars "  simply,  and  not  for  "  dollars  in  gold,"  since  the  passage  of  the 
"  legal  tender  "  acts  of  congress.     Munter  $c  Faber  v.  Rogers,  284. 

6.  Judgment  for  greater  sum  than  claimed  in  complaint.  —  Where  the  judg- 

ment is  by  default,  with  writ  of  inquiry;  and  the  verdict  of  the  jury, 
on  the  execution  of  the  writ,  is  for  a  greater  amount  than  the  sum 
claimed  in  the  complaint,  with  interest  thereon,  —  this  is  not  a  mat- 
ter which  is  available  on  error.    Drake  §'  Wife  v.  Johnston  Sf  Seats,  1. 

7.  Judgment  by  default  on  process  not  signed  by  clerk.  —  When  a  garnish- 

ment is  sued  out  in  aid  of  a  pending  suit,  and  the  record  shows  that 
the  summons  was  not  signed  by  the  clerk,  a  judgment  by  default 
against  the  original  defendant  is  void,  and  a  judgment  by  default 
against  the  garnishee  is  also  void.  Sheppard  v.  Powers  §*  Brothers, 
377. 

8.  Judgment  against  surviving  obligors  and  personal  representative  of  de- 

ceased obligor.  —  On  the  death  of  one  of  several  defendants,  jointly 
sued  in  an  action  for  breach  of  contract  (Rev.  Code,  §§  2546-47),  if 
his  personal  representative  is  regularly  brought  in,  or  appears  with- 
out objection,  a  judgment  may  be  rendered  against  him,  to  be  levied 
de  bonis  intestatis,  at  the  same  time  a  judgment  is  rendered  against 
the  other  defendants,  unless  it  appears  that  eighteen  months  have 
not  elapsed  since  the  grant  of  his  letters.  Parker's  Adm'r  v.  Abrams, 
35. 

9.  Motion  in  arrest.  —  A  motion  in  arrest  of  judgment  must  be  founded 

on  matter  of  record;   and  if  the  complaint  contains  a  substantial 
cause  of  action  (Rev.  Code,  §  2811),  the  judgment  will  not  be  ar- 
rested on  account  of  an  irregularity  which  is  amendable,  or  which 
has  been  waived  by  appearance,     lb.  35. 
10.  Compromise  of  judgment  by  one  of  joint  owners. —  One  of  several 
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joint  owners  of  a  judgment  may  compound  or  compromise  his  inter- 
est in  it  with  the  debtor  without  the  consent  of  the  others.  Penn  v. 
Edwards,  63. 

11.  Judgment   against   municipal   corporation;    how   collected.  —  When   a 

judgment  has  been  rendered  against  a  municipal  corporation,  and  an 
execution  thereon  has  been  returned  "  No  property  found,"  the  cor- 
poration may  be  compelled  by  mandamus  to  levy  and  collect  a  proper 
tax  to  satisfy  it ;  but  the  private  property  of  the  inhabitants  cannot 
be  seized  under  execution  on  such  judgment.  Miller  v.  Mc  Williams, 
427. 

12.  Judgments  rendered   during   late  war. —  Judgments   rendered  by  the 

courts  of  this  State  during  the  late  war,  though  not  void,  did  not, 
prior  to  the  passage  of  the  act  approved  February  19,  1867  (Rev. 
Code,  §  2877),  create  any  lien  on  the  property  of  the  defendants 
therein,  and  could  not  be  enforced  by  execution.  Barclay  v.  Plant, 
509. 

13.  Same.  —  Under  the  decisions  of  this  court,  settlements  made  by  the 

probate  court  during  the  late  war  are  not  conclusive,  but  are  to  be 
treated  as  foreign  judgments  only.     Millsap  v.  Stanley,  319. 

14.  Same.  —  A  decree  of  the  probate  court,  rendered  in  August,  1864,  on 

final  settlement  of  an  administrator's  accounts,  will  not  be  set  aside 
and  vacated,  on  the  ground  that  it  was  rendered  by  a  rebel  court, 
and  ordered  distribution  of  Confederate  bonds  and  assets,  when  it 
appears  that  the  distributees  who  complain  of  it,  being  under  no 
legal  disability  at  the  time,  accepted  payment  in  such  funds,  and 
gave  a  receipt  in  full  satisfaction  of  the  decree,  and  that  the  court, 
on  the  filing  of  the  receipt,  entered  satisfaction  of  the  decree,  and 
discharged  the  administrator  from  further  accountability.  Catterlin 
v.  Morgan,  5.01. 

15.  Conclusiveness  of  judgment,  as  plea  of  former  recovery.  —  In  an  action 

on  a  simple  contract,  a  judgment  recovered  by  the  plaintiff  against 
the  defendant  in  a  former  action,  which  was  founded  on  a  separate 
and  distinct  contract,  is  not  conclusive  as  a  plea  of  former  recovery, 
because  the  plaintiff  might  have  embraced  in  that  action  the  demand 
on  which  his  second  suit  is  founded.  New  Orleans,  Mobile  Sf  Texas 
Railroad  Co.  v.  Castello,  12. 

16.  Conclusiveness  of  probate   decree.  —  A  decree  of  the   probate  court, 

rendered  on  the  final  settlement  of  the  accounts  of  the  adminis- 
trator in  chief  of  an  insolvent  estate,  is  conclusive  on  him.  as  to  the 
assets  returned  by  him  as  the  property  of  the  estate  ;  and  if  he  is 
continued  in  office,  as  the  administrator  of  the  insolvent  estate,  he 
cannot  be  allowed,  on  a  subsequent  settlement  with  the  creditors,  to 
show  that  a  note  for  money  loaned,  payable  to  himself  as  adminis- 
trator in  chief,  and  which  he  had  returned  on  his  former  settlement 
as  the  property  of  the  estate,  was  so  returned  by  mistake,  and  in 
fact  belonged  to  himself.  McDonald's  Adm'r  v.  McDonald's  Cred- 
itors, 26. 

1 7.  Conclusiveness  of  recitals  in  probate  decree,  as  to  payment  of  purchase- 

money.  —  Recitals  in  the  decree  of  the  probate  court,  confirming  a 
sale  of  land  made  by  an  administrator  under  its  order,  as  to  the  pay- 
ment of  the  purchase-money,  are  not  conclusive  on  a  subsequent  ad- 
ministrator, when  seeking  to  enforce  a  vendor's  lien  on  the  land. 
Hudgens  v.  Cameron's  Adm'r,  379. 

18.  Conclusiveness  of  annual  settlements.  —  On  final  settlement  of  a  guar- 

dian's accounts,  previous  annual  or  partial  settlements  made  by  him 
"  are  presumed  to  be  correct,  but  may  be  impeached  for  fraud,  or  for 
any  arithmetical  or  other  error"  (Rev.  Code,  §  2422);  and  under 
this  judicial  presumption,  the  annual  settlement  must  stand,  and  be 
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deemed  correct,  until  successfully  impeached  for  fraud,  mistake,  or 
error.     Ashley's  Aclm'rv.  Martin  Sf  Wife,  537. 

19.  Conclusiveness  of  proceedings  in  bankruptcy.  — The  assignee  of  a  bank- 

rupt's estate,  regularly  appointed,  may  sue  for  and  recover,  by  action 
at  law,  lands  conveyed  by  the  bankrupt  in  fraud  of  the  bankrupt 
act;  and  neither  a  contest  of  the  bankrupt's  right  to  a  discharge  by 
a  creditor,  nor  the  bankrupt's  examination  on  that  contest,  nor  his 
final  discharge  by  the  bankrupt  court,  is  conclusive  on  the  assignee 
in  such  action,  as  to  the  conveyance  of  the  lands  by  the  bankrupt. 
Bradley  v.  Hunter,  265. 

20.  Parlies  to  decree.  —  A  decree  of  the  probate  court,  rendered  against  a 

guardian  on  final  settlement  of  his  accounts,  will  not  be  reversed  on 
error  or  appeal,  at  his  instance,  because  the  names  of  all  the  wards 
are  not  set  out  in  the  decree,  when  their  names  are  fully  shown  by 
the  record,  and  no  objection  was  taken  in  the  court  below  on  account 
of  the  parties.     Newman  v.  Heed,  297. 

21.  Fraudulent   chancery  decree.  —  A   decree   in    chancery,  foreclosing  a 

mortgage,  if  obtained  by  fraud,  is  void,  and  will  be  so  declared  at 
the  instance  of  a  party  whose  rights  are  injuriously  affected  by  it, 
on  bill  filed  to  set  it  aside  on  that  ground  ;  and  an  asserted  title, 
founded  upon  it,  is  also  void.      Eslava  v.  Eslava,  32. 

22.  Same.  —  A  bill  impeaching  a  decree  for  fraud,  which  is  an  original 

bill  in  the  nature  of  a  bill  of  review,  cannot  be  maintained,  where 
there  appears  to  have  been  no  intentional  fraud,  and  the  party  com- 
plaining has  not  been  injured.     Slallworih  v.  Blum,  46. 

23.  Chancery  decree;  whether  final  or  interlocutory.  —  In  a  chancery  cause, 

the  object  of  which  is  to  compel  a  final  settlement  of  the  defendant's 
administration  on  an  intestate's  estate,  and  a  distribution  of  the  un- 
administered  assets  among  the  complainants  as  heirs-at-law  and  dis- 
tributees, a  decree,  rendered  on  the  defendant's  motion  for  a  contin- 
uance, in  these  words:  "  The  case  being  heard  by  tbe  court,  the 
motion  of  defendant  is  granted,  on  condition  that  the  defendant 
consents  to  a  decree  being  rendered  against  him,  in  favor  of  com- 
I  plainants,  for  the  sum  of  seven  thousand  dollars,  it  appearing  to  the 
satisfaction  of  the  court  that  he  is  indebted  to  complainants  in  a  sum 
exceeding  seven  thousand  dollars.  It  is  therefore  considered,  adjudged, 
and  decreed,  that  complainants  recover  of  defendant  the  sum  of  seven 
thousand  dollars,  for  which  execution  may  issue.  It  is  further  ordered, 
that  the  report  of  the  register  in  this  cause  be  set  aside,  and  that  the 
reference  be  continued  under  existing  order  that  he  report  to  the 
next  term.  All  other  questions  are  reserved  for  the  further  con- 
sideration of  the  court,"  —  is  not  interlocutory  but  final,  so  far  as  it 
relates  to  the  seven  thousand  dollars,  and  cannot  be  altered,  or  set 
aside,  on  petition,  after  the  adjournment  of  the  term  at  which  it  was 
rendered ;  and  if  it  is  erroneous,  the  error  is  cured  or  waived  by  the 
consent.     Mead  v.  Christian,  561. 

JUDICIAL  NOTICE.     See  Evidence,  27-30. 

JURISDICTION. 

1.  Of  city  court  of  Montgomery,  and  of  circuit  courts,  in  civil  cases  involv- 

ing more  than  $50  and  less  than  $100.  —  In  civil  causes,  where  the 
amount  in  controversy  is  between  fifty  and  one  hundred  dollars,  the 
city  court  of  Montgomery,  like  the  circuit  court,  has  concurrent  ju- 
risdiction with  justices  of  the  peace  ;  which  jurisdiction  is  derived 
from  constitutional  provisions,  and  is  not  affected  by  any  inconsist- 
ent statutory  provisions  contained  in  the  Revised  Code.  Carew  Sf 
Son  v.  Lillienthall,  44. 

2.  Of  state  courts  in  matters  of  bankruptcy.  —  "  Debts  created  by  the  fraud 
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or  embezzlement  of  the  bankrupt,  or  by  his  defalcation  as  a  public 
officer,  or  while  acting  in  any  fiduciary  character  "  (Bankrupt  Law 
of  1867,  §  33).  are  not  affected  by  a  discharge  in  bankruptcy,  and 
are  not  within  the  exclusive  jurisdiction  of  the  bankrupt  court. 
When  the  bankrupt's  discharge  is  pleaded  to  an  action  on  such  a 
debt,  it  is  a  good  replication  that  the  debt  was  created  by  fraud, 
&c. ;  and  the  court  in  which  the  action  is  brought  has  jurisdiction  to 
try  the  issue.  Broadnax  v.  Bradford  if  Co.  270. 
3.  Of  probate  judge  to  grant  bail  in  capital  felonies.  —  Under  section  4264 
of  the  Revised  Code,  a  probate  judge  had  no  jurisdiction,  on  habeas 
corpus,  to  grant  bail  to  a  person  who  was  confined  under  a  charge  of 
a  capital  felony;  but  under  the  act  approved  March  20, 1873,  amend- 
ing that  section  (Session  Acts  1872-3,  p.  120),  he  has  equal  jurisdic- 
tion in  such  cases,  within  the  limits  of  his  county,  with  circuit  judges 
and  chancellors.     Ex  parte  Keeling,  474. 

JURORS  AND  JURY. 

1.  Competency  of  juror,  as  affected  by  belief  of  defendant's  guilt.  —  A  per- 

son called  as  a  juror  in  a  criminal  case,  who  states  "  that  he  believed 
the  defendant  guilty  from  what  he  had  heard,  but,  if  the  evidence 
should  show  him  to  be  innocent,  his  belief  would  not  bias  his  verdict, 
and  he  would  do  what  was  right"  (Rev.  Code,  §  4180),  is  compe- 
tent as  a  juror.     Carson  v.  The  State,  134. 

2.  Oath  of  petit  jury.  —  Where  the  jury  are  sworn,  in  a  criminal  case, 

"  well  and  truly  to  try  the  issue  joined,  and  true  verdict  to  render 
according  to  the  evidence  "  (Rev.  Code,  §  4092),  this  is  a  substan- 
tial compliance  with  the  statute.     Hendrix  v.  The  Stale,  148. 

3.  Same.  —  A  recital  in  the  record,  that  the  jury  was  M  sworn,  under  the 

forms  of  law,  to  try  the  issues  joined  between  the  State  of  Alabama 
and  the  defendant,"  shows  a  substantial  compliance  with  the  requi- 
sitions of  the  statute  (Rev.  Code,  §  4092).  De  Bardelaben  v.  The 
State,  1 79. 

4.  Presumption  as  to  regular  empanelling  of  jury.  —  A  recital  in  the  rec- 

ord, that  the  defendants  came  in  person,  and  by  attorney,  "  and 
pleaded  not  guilty  to  the  charge  in  the  indictment  made,  and  there- 
upon came  twelve  persons,  having  the  qualification  required  by  law, 
as  petit  jurors,  and  were  sworn,"  &c,  is  sufficient,  on  error,  to  show 
that  the  jury  was  regularly  empanelled,     lb.  1 79. 

5.  Sufficiency  of  indictment,  in  recitals  as  to  grand  jury.  —  An  indictment 

which,  on  its  face,  purports  to  have  been  found  by  the  "grand  jury 
of  said  court,"  instead  of  "said  county,"  is  not  demurrable  on  that 
account,  when  the  caption  shows  that  the  grand  jury  was  regularly 
organized.     Perkins  v.  The  State,  154. 

6.  Unauthorized  interference  of  court  with  jury  ichile  considering  of  their 

verdict.  —  Where  the  jury  in  a  criminal  case,  after  deliberating  for 
several  hours  on  their  verdict,  were  brought  into  court,  by  order  of 
the  presiding  judge,  without  solicitation  by  them,  and  asked  why 
they  did  not  find  a  verdict;  and  on  being  told  that  they  disagreed, 
he  said  to  them,  "  that  he  would  keep  the  court  open  until  they  did 
agree;  that  they  had  nothing  to  do  but  to  find  the  defendant  guilty ; 
that  they  were  bound  to  find  him  guilty  under  the  charge  of  the 
court,  or  they  would  be  guilty  of  moral  perjury,"  —  held,  that  this 
was  a  most  unprecedented  and  unwarrantable  interference  with  the 
deliberations  and  province  of  the  jury,  and  was  sufficient,  of  itself,  to 
vitiate  any  verdict  of  guilty  and  judgment  of  conviction.     lb.  154. 

7.  Unauthorized  discharge  of  jury  in  criminal  case.  —  The  unauthorized 

discharge  of  the  jury  in  a  criminal  case,  after  the  trial  has  been  begun, 
amounts  to  an  acquittal,  and  is  available  as  a  defence,  on  another 
trial,  under  the  plea  of  former  acquittal.     Ex  parte  Clements,  459. 
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1.  Appeal  and  certiorari  from  justice's  court ;  when  triable.  —  A  case  com- 

menced in  a  justice's  court,  and  removed  by  the  defendant,  by  appeal 
or  certiorari,  into  the  circuit  court,  should  not  be  dismissed  at  the 
first  term,  for  want  of  prosecution,  when  the  record  does  not  show 
that  the  plaintiff  had  five  days'  written  notice  of  the  appeal  or  cer- 
tiorari (Rev.  Code,  §  2778),  but  the  cause  should  be  continued  until 
the  next  term,  in  order  that  the  proper  notice  may  be  given.  Kane 
v.  Gammell,  492. 

2.  Demurrer,  on  appeal  from  justice.  —  In  an  appeal  case  from  the  judg- 

ment of  a  justice  of  the  peace,  in  an  action  of  unlawful  detainer,  the 
court  should  not  consider  any  other  causes  of  demurrer  than  those 
specially  assigned  before  the  justice,  if  the  complaint  is  not  substan- 
tially defective;  and  the  causes  of  demurrer  assigned  before  the  jus- 
tice, if  they  are  not  also  urged  on  the  appeal,  are  waived,  and  will 
not  be  considered  on  error  in  this  court.     Jonsen  v.  Nabring,  392. 

3.  Plea  of  tender. —  The  statute  which  requires  that  a  plea  of  tender 

"  must  be  accompanied  by  a  delivery  of  the  money  to  the  clerk  of 
the  court "  (Rev.  Code,  §  2648),  does  not  apply  to  actions  com- 
menced before  a  justice  of  the  peace.     lb.  392. 

LANDLORD   AND   TENANT. 

1.  Agreement  to  cultivate  land  on  shares.  —  An  agreement  between  the 

owner  of  land  and  another  person,  to  the  effect  that  the  latter  shall 
cultivate  the  land,  and  shall  pay  to  the  former  a  specified  portion  of 
the  products,  although  it  may  create  a  tenancy  in  common  in  the 
crops,  is  not  necessarily  inconsistent  with  the  relation  of  landlord  and 
tenant.     S wanner  v.  Swanner,  66. 

2.  Implied  renewal  of  lease;  when  recovery  may  be  had  under  common 

counts.  —  When  a  tenant  holds  over  after  the  expiration  of  his  lease, 
a  continuance  of  the  tenancy  on  the  same  terms  will  be  presumed 
against  him;  and  in  such  case,  a  recovery  may  be  had  against  him 
on  the  common  counts,  although  a  new  contract  Was  made  during  the 
former  term,  which,  being  verbal,  was  void  under  the  statute  of 
frauds.     Parker's  Adm'r  v.  Hollis  $•  Alexander,  41 1. 

3.  Destruction  of  leased  premises  by  fire  ;  lessee's  right  to  return  of  rent 

paid  in  advance.  —  In  the  absence  of  an  express  stipulation  to  the 
contrary,  a  lessee  cannot  claim  a  pro  rata  return  of  the  rent  paid  in 
advance,  on  account  of  a  partial  destruction  by  fire,  during  the  term, 
of  the  leased  buildings;  and  when  such  a  stipulation  is  inserted  in 
the  lease,  it  is  for  his  benefit,  and  is  waived  by  him,  if  he  continues 
in  possession  after  the  fire,  using  the  remaining  buildings  for  the 
purpose  contemplated  by  the  lease ;  nor  is  it  necessary  that  the  les- 
sor, before  he  can  claim  that  such  stipulation  has  been  waived,  should 
have  demanded  the  surrender  of  the  premises.  Chamberlain  v. 
Godfrey's  Adm'r,  530. 

4.  Liens  of  landlord  and  mortgagee  on  tenant's  crop,  for  advances. —  A 

landlord's  statutory  lien  on  the  crop  of  his  tenant,  for  advances  made 
by  him  to  aid  in  its  cultivation  (Sess.  Acts  1870-71,  p.  19),  is  supe- 
rior to  that  of  another  person,  to  whom  the  tenant  was  indebted  for 
advances  made  under  a  former  contract,  and  whose  lien  for  such  ad- 
vances, whether  in  the  form  of  a  mortgage,  or  a  statutory  note  or 
obligation  (Rev.  Code,  §  1858),  was  given  after  the  contract  of  rent- 
ing commenced,  but  before  any  advances  were  made  by  the  landlord. 
Wells  v.  Thompson,  83. 

5.  Landlord's  lien  not  destroyed  by  tenant's  death,  and  insolvency  of  his  es- 

tate. —  The  landlord's  lien  on  crops  grown  on  the  rented  lands  for 
the  rent  of  the  current  year,  as  declared  by  statute  (Rev.  Code,  § 
2961),  is  not  created  by  the  levy  of  an  attachment,  but  grows  out  o 
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the  contract ;  and  if  tbe  tenant  dies  after  the  levy  of  an  attachment, 
and  his  estate  is  declared  insolvent,  the  lien  of  the  attachment  is  not 
thereby  dissolved  or  destroyed.    McDonald's  AdrtCr  v.  Morrison,  30. 

LARCENY.     See  Criminal  Law,  55-59. 
LEGACY  AND   DEVISE. 

1.  Construction  of  will  conferring  on  executor  power  to  sell  and  reinvest 

property,  as  affecting  vesting  of  legacies  and  legatee's  right  to  recover. 
—  Where  a  testator  directed  the  whole  of  his  property,  real  and  per- 
sonal, to  be  equally  divided  between  his  wife  and  children,  and  to 
be  kept  together  by  his  executor  and  executrix  during  the  widow- 
hood of  his  wife,  or  until  his  children  became  of  age  or  married, "  and 
then,  and  not  till  then,  dividends  to  take  place  as  often  as  they  be- 
come of  age  or  marry  ;  "  bequeathing  to  his  daughters  that  portion 
of  his  personal  property  which  they  might  "inherit  upon  a  dividend, 
to  them  and  their  heirs  forever;  "  and  giving  to  his  executor  and 
executrix  a  discretionary  power  to  sell  any  property,  and  reinvest 
the  proceeds  in  other  property,  for  the  benefit  of  his  wife  and  chil- 
dren ;  held,  that  the  legacies  to  the  children  vested  in  them  the  ab- 
solute title,  and  not  in  the  executor  as  trustee  for  them;  and  that 
the  executor  could  not,  after  the  death  of  the  widow  and  executrix, 
and  after  the  lapse  of  eighteen  months  from  the  grant  of  letters  tes- 
tamentary, successfully  resist  an  application  by  a  legatee  of  mature 
age  for  the  recovery  of  her  legacy,  on  account  of  said  discretionary 
power  to  sell  and  reinvest.     Charles  v.  Stickney,  86. 

2.  Construction  of  will,  as  to  wife's  interest  in  personalty.  —  Where  a  testa- 

tor directed  his  property  to  be  kept  together,  under  the  management 
of  his  executors  and  his  wife,  until  the  majority  or  marriage  of  his 
eldest  child,  who  was  then  to  receive  an  equal  portion  according  to 
the  number  of  children  living  at, that  time,  "  allowing  my  wife  Mary 
E.  a  child's  part ; "  which  portion  was  to  be  "  the  standard  by  which 
to  distribute  the  personal  property  to  the  other  children;  "  "  provided 
that,  in  the  event  of  the  marriage  of  my  wife  after  my  death,  then 
my  personal  property  be  equally  devided  between  her  and  the  chil- 
dren; "  and  devised  the  land  on  which  he  lived  to  his  wife  for  life, 
with  remainder  to  his  children,  —  held,  that  the  widow  took  an  ab- 
solute estate,  and  not  merely  an  estate  for  life,  in  her  share  of  the 
personalty.     Brevard's  Executors  v.  Jones  &f  Wife,  222. 

3.  Bequest  "for  use  and  benefit  of  S.  and  her  children,  and  after  her  death 

for  use  and  benefit  of  her  children."  —  Where  a  testator  directed  his 
executors  to  lay  aside  four  hundred  dollars  annually,  for  ten  years, 
"  to  be  managed  by  them,  for  the  sole  and  special  use  and  benefit  of 
Sarah  A.  S.  and  her  children,  and,  after  her  death,  for  the  special 
use  and  benefit  of  her  children,  but  not  subject  in  any  manner  what- 
ever to  the  control  of  her  husband,"  —  held,  that  the  bequest  created 
a  particular  estate  in  S.  and  her  children  during  her  life,  with  re- 
mainder to  all  of  her  children,  whether  living  at  the  death  of  the 
testator,  or  born  afterwards ;  and  that  on  the  death  of  one  of  the 
children,  who  was  living  when  the  testator  died,  and  who  afterwards 
died  before  the  mother,  its  share  in  this  remainder  passed  to  its  per- 
sonal representative.     Banks  $f  Wife  v.  Jones,  480. 

4.  When  legatee  may  come  into  equity. —  A  legatee  may  file  a  bill  in  equity 

for  the  recovery  of  his  legacy,  whether  the  executor  has  assented 
thereto  or  not,  although  he  might  also  enforce  its  payment,  after  the 
executor  has  assented,  by  proceedings  in  the  probate  court.  Millsap 
v.  Stanley,  319. 

5.  Parties  to  bill.  —  When  a  bill  is  filed  by  one  of  several  legatees,  to  re- 

cover his  share  of  a  pecuniary  legacy  in  the  hands  of  the  executor, 
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himself  and  the  executor  are  the  only  necessary  parties  to  the  bill; 
but  the  joinder  of  all  the  other  legatees  interested  in  the  fund,  and 
the  personal  representatives  of  those  who  have  died,  does  not  make 
the  bill  multifarious,  or  demurrable  for  misjoinder.  Millsap  v.  Stan- 
ley,   319. 

6.  Same.  —  One  of  the  two  co-sureties  on  an  executor's  official  bond,  who 

is  alleged  to  be  a  discharged  bankrupt  and  insolvent,  is  not  a  neces- 
sary party  to  a  bill  for  the  recovery  of  a  legacy,  filed  against  the  ex- 
ecutor and  the  other  surety.     lb.  319. 

7.  Statute  of  limitations.  —  The  statute  which  allows  a  bill  in  chancery  to 

be  filed,  for  the  correction  of  errors  in  a  settlement  made  by  the 
probate  court,  within  two  years  after  the  rendition  of  the  decree 
(Rev.  Code,  §  2274),  does  not  apply  to  a  bill  filed  by  a  legatee 
against  an  executor,  asking  for  an  account  and  the  recovery  of  a 
legacy,  and  seeking  to  set  aside,  as  void,  settlements  made  by  the 
probate  court  during  the  late  war,  which,  under  the  decisions  of  this 
court,  are  not  conclusive,  but  are  to  be  treated  as  foreign  judgments 
only.     lb.  319. 

LICENSES. 

1.  "  Engaging  in  or  carrying  on  business  :  "  what  constitutes.  —  To  "  en- 

gage in  or  carry  on  any  business,"  within  the  meaning  of  the  revenue 
law,  is  to  pursue  an  occupation  or  employment  as  a  livelihood,  or  as 
a  source  of  profit;  but  it  is  not  necessary  that  it  should  be  the 
party's  sole  occupation  or  employment.  It  is  a  question  of  intention 
for  the  determination  of  the  jury.     Harris  v.  The  State,  127. 

2.  Carrying  on  business  of  retailing  spirituous  liquors  ;  what  constitutes.  — 

Under  an  indictment  for  carrying  on  the  business  of  retailing  spirit- 
uous liquors  without  a  revenue  license  (Sess.  Acts  1868,  pp.  329-30, 
§§  105,  112),  a  conviction  may  be  had  on  proof  that  the  defendant, 
"  on  a  few  several  occasions,  sold  case  whiskey  in  quantities  less 
than  one  quart,"  and  that  he  had  no  license.  Lemons  §*  Martin  v. 
The  State,  130. 

3.  Liability  of  partners  and  partnership  for  violation  of  revenue  laws.  — 

Where  two  persons  are  jointly  indicted  for  carrying  on  the  business 
of  retailing  spirituous  liquors  without  a  license,  a  joint  fine  may  be 
assessed  against  them,  if  they  acted  as  a  firm  in  carrying  on  the  busi- 
ness, or  a  separate  fine  against  each,  if  they  acted  individually.  lb. 
130. 

4.  Conviction  for  retailing  spirituous  liquors,  under  indictment  for  violation 

of  revenue  law.  —  Under  an  indictment  for  carrying  on  the  business 
of  retailing  spirituous  liquors  without  a  license,  in  violation  of  the 
provisions  of  the  revenue  law  of  1868,  a  conviction  may  be  sustained 
for  retailing  without  a  license,  under  section  3618  of  the  Revised 
Code.     lb.  130. 

5.  Agency  of  foreign  insurance  company;  when  revenue  license  is  neces- 

sary. —  The  agent  of  a  foreign  insurance  company,  who  keeps  his 
office  in  West  Point,  Georgia,  and  there  transacts  his  business,  is 
not  required  to  take  out  a  license  under  the  revenue  law  of  1868 
(Sess.  Acts  1868,  p.  330,  §  107),  because  he  issues  policies  on  houses 
located  in  Alabama;  nor  is  a  single  act  of  examining  one  house  in 
this  State,  with  a  view  to  its  insurance,  sufficient  to  bring  him  within 
the  provisions  of  said  law,  although  a  personal  canvassing  in  this 
State  for  applications  for  insurance  might  subject  him  to  its  penal- 
ties.    Jackson  v.  The  State,  141. 

6.  Commission-merchant ;    what   constitutes   carrying  on   business  of.  —  A 

commission-merchant,  as  the  term  is  used  in  the  revenue  law  of  1868, 
is  synonymous  with  the  legal  term  factor,  and  means  one  who  re- 
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ceives  {roods,  chattels,  or  merchandise,  for  sale,  exchange,  or  other 
disposition,  and  who  is  to  receive  a  compensation  for  his  services,  to 
be  paid  by  the  owner,  or  derived  from  the  sale,  &c,  of  the  goods; 
one  who  "  shipped  cotton  for  different  parties,  or  for  about  ten  or 
twelve  different  persons,  to  a  firm  in  Boston,  and  received  a  return 
commission  on  the  cotton  so  shipped,"  is  only  a  shipping  and  for- 
warding agent,  and  cannot  be  said  to  be  carrying  on  the  business  of 
a  commission-merchant.     Perkins  v.  The  State,  154. 

7.  License-tax  on   lawyers.  —  Under   the   constitution  and   laws  of  this 

State,  the  legislature  may  impose  a  license-tax  on  lawyers  engaged 
in  the  practice  of  their  profession,  and  enforce  its  payment  by  proper 
penalties;  and  this  power  it  may  delegate  to  a  municipal  corporation, 
and  has  conferred  on  the  city  of  Montgomery.  Goldthwaite  v.  City 
Council  of  Montgomery,  486. 

8.  Constitutionality  of  revenue  law,  in  requiring  license,  to  be  taken  out  by 

lawyers,  and  punishing  failure  as  misdemeanor.  —  The  legislature  has 
the  undoubted  right  to  require  lawyers,  as  well  as  persons  engaged  in 
any  other  profession,  occupation,  or  business,  to  take  out  a  revenue 
license,  and  to  make  the  engaging  in  any  such  profession  or  business, 
without  first  taking  out  the  required  license,  punishable  as  a  misde- 
meanor by  fine  and  imprisonment.  (Saffold,  J.,  dissenting,  held 
that,  since  imprisonment  for  debt  was  prohibited  by  the  constitu- 
tion, a  person  who  violated  the  provisions  of  the  law,  by  failing  to 
take  out  a  license,  could  not  be  punished  by  imprisonment,  though 
the  amount  of  the  license  might  be  collected  by  execution.  Cousins 
v.  The  State,  1 1 3. 

LIEN. 

1.  Of  factor  in  Mobile  for  purchase-money  of  cotton  sold.  —  In  Mobile,  a 

factor  who  sells  cotton  for  cash  has  a  statutory  lien  for  the  payment 
of  the  purchase-money  (Rev.  Code,  §§  1164,  1167),  which  continues 
for  fifteen  days  from  the  time  he  gives  a  "  final  order  "  for  delivery 
to  the  purchaser,  and  is  superior  to  the  title  of  a  sub-purchaser  who 
buys  it  before  the  expiration  of  the  fifteen  days.  Beyer  §•  Co.  v. 
Bush  #•  Sons,  19. 

2.  Fur  advances  to  make  crop.  —  To  constitute  a  statutory  lien  for  ad- 

vances to  make  a  crop  (Rev.  Code,  §  1858),  the  language  of  the  stat- 
ute must  be  strictly  pursued,  and  it  must  "be  declared,  in  a  written 
note  or  obligation  for  the  advance,  given  by  the  person  to  whom 
such  advance  is  made,  that  the  same  was  obtained  by  him,  bona  fide, 
for  the  purpose  of  making  a  crop  :  "  a  recital  in  the  note,  and  in  the 
accompanying  conveyance  of  the  crop,  in  these  words,  "  which  ad- 
vances were  made  me  to  enable  me  to  make  a  crop  the  present  year," 
is  not  sufficient.     Dawson  v.  Higgins,  49. 

3.  Of  landlord  and  mortgagee,  respectively,  for  advances.  —  A  landlord's 

statutory  lien  on  the  crop  of  his  tenant,  for  advances  made  by  him 
to  aid  in  its  cultivation  (Sess.  Acts  1870-71,  p.  19),  is  superior  to 
that  of  another  person,  to  whom  the  tenant  was  indebted  for  ad- 
vances made  under  a  former  contract,  and  whose  lien  for  such  ad- 
vances, whether  in  the  form  of  a  mortgage,  or  a  statutory  note  or 
obligation  (Rev.  Code,  §  1858),  was  given  after  the  contract  of  rent- 
ing commenced,  but  before  any  advances  were  made  by  the  landlord. 
II  'cits  v.  Thompson,  83. 

4.  Of  landlord,  for  rent.  —  The   landlord's  lien  on  crops   grown  on  the 

rented  lands  for  the  rent  of  the  current  year,  as  declared  by  the 
statute  (Rev.  Code,  §  2961),  is  not  created  by  the  levy  of  an  attach- 
ment, but  grows  out  of  the  contract;  and  if  the  tenant  dies  after  the 
levy  of  an  attachment,  and  his  estate  is  declared  insolvent,  the  lien 
of  the  attachment  is  not  thereby  destroyed.  McDonald's  Adm'r  v. 
Morrison,  30. 
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5.  Conflicting  liens  of  mechanic,  under  local  law  of  Mobile,  and  plaintiff 

in  attachment.  —  The  lien  given  to  a  Bob-contractor  by  the  local  law 
approved  December  9,  1841,  '•  For  the  better  securing  mechanics  in 
the  city  and  county  of  Mobile"  (Session  Acts  1841-42,  p.  3),  at- 
taches on  the  delivery  of  an  attested  account,  and  intercepts  money 
then  due  to  the  chief  contractor,  or  subsequentl/f  accruing  under  the 
contract ;  but,  if  a  garni>hment  is  served  on  the  debtor  before  the 
delivery  of  such  attested  account,  its  lien  is  superior  to  that  of  the 
sub-contractor,  as  to  the  money  due  at  the  time  of  its  service.  Conboy 
v.  Fricke,  414. 

6.  Of  judgments  rendered  during  late  war.  —  Judgments  rendered  by  the 

courts  of  this  State  duiing  the  late  war,  though  not  void,  did  not, 
prior  to  the  passage  of  the  act  approved  Feb.  19,  18G7  (Rev.  Code, 
§  2877),  create  any  lien  on  the  property  of  the  defendants  therein, 
and  could  not  be  enforced  by  execution.     Barclay  v.  Plant,  509. 

LIMITATIONS,  STATUTE  OF.     See  Legacy  and  Devise,  7. 

LUNATICS. 

1.  Appointment  of  guardian  of  lunatic.  —  An  appointment  by  the  probate 

court,  in  1849,  of  a  guardian  tor  a  supposed  lunatic,  without  an  in- 
quisition of  lunacy,  and  without  notice  to  the  lunatic,  is  absolutely 
void.     Moody  v.  Bibb,  245. 

2.  Liability  of  guardian  of  lunatic,  acting  under  void  appointment,  and  set- 

tlement of  accounts.  —  A  person  who  assumes  to  act  as  the  guardian 
of  a  lunatic  without  authority,  or  under  an  appointment  by  the  pro- 
bate court  which  is  void  for  Avant  of  jurisdiction,  may  be  charged  as 
a  trustee  in  invitum,  and  compelled  to  account  in  the  chancery  court; 
and  he  cannot  protect  himself  from  such  accounting  by  pleading  a 
former  settlement  in  the  probate  court,  which  was  void  for  want  of 
jurisdiction.     lb.  245. 

3.  Practice  on  suggestion  of  appellant's  insanity.  —  On  suggestion  to  this 

court  supported  by  affidavits,  that  the  appellant  has  become  insane 
since  the  appeal  was  sued  out,  but  no  inquisition  of  lunacy  has  been 
held,  the  cause  will  be  continued,  to  afford  an  opportunity  for  such 
inquisition.     Hailing sworth  v.  Chapman,  23. 

MANDAMUS. 

1.  When  writ  lies  in  matter  of  statutory  rehearing  at  law.  —  In  this  case, 

which  was  an  appeal  from  a  judgment  granting  a  statutory  rehearing 
after  final  judgment  at  law  (Rev.  Code,  §  2814),  the  court,  holding 
that  the  rehearing  was  improperly  granted,  awarded  a  mandamus  to 
vacate  it,  on  motion  of  the  appellant.  Bruce's  Executrix  v.  William- 
son, 313. 

2.  When  writ  lies  in  criminal  case.  —  A  mandamus  will  not  be  awarded  in 

a  criminal  case,  to  procure  the  petitioner's  dL-charge  from  custody 
and  further  prosecution  under  an  indictment,  when  the  facts  relied 
on  are  available  as  a  defence  under  the  plea  of  former  acquittal.  Ex 
parte  Clements,  459. 

3.  In  matter  of  transfer  of  cause  from  state  to  federal  court.  —  When  a 

cause,  commenced  in  a  state  court,  and  transferred  to  a  federal  court, 
has  been  struck  from  the  docket  of  the  latter  court,  and  remitted  to 
the  court  in  which  it  was  begun,  this  court  will  not  interfere  by  man- 
damus, or  other  original  writ,  to  restrain  that  court  from  proceeding 
with  the  cause  until  the  defendant  can  invoke  the  revisory  power  of 
the  supreme  court  of  the  United  States  to  compel  a  transfer  of  the 
cause.     Ex  parte  Missouri  Slate  Insurance  Co.  464. 

4.  When  mandamus  lies  to  circuit  judge,  in  matter  of  prohibition  to  probate 

judge. —  When  a  prohibition  has  been  improperly  granted  by  a  cir- 
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cuit  judge,  to  restrain  a  probate  judge  from  acting  on  an  application 
for  bail  in  a  case  which  is  within  his  jurisdiction,  this  court  will 
award  a  mandamus  to  set  aside  the  order  for  the  prohibition.  Ex 
parte  Keeling,  474. 

MARSHALLING  ASSETS.     See  Mortgage,  8. 

MISNOMER.     See  Pleading  and  Practice,  19. 

MORTGAGE. 

1.  What  constitutes  mortgage. — A  valid  mortgage  of  personal  property 

may  be  created  by  a  writing  which  uses  the  word  "mortgage  "  only, 
without  any  other  words  of  conveyance;  nor  is  it  necessary  that  it 
should  contain  a  power  of  sale,  or  authorize  the  mortgagee  to  take 
possession  on  default  being  made  in  the  payment  of  the  secured  debt. 
Mtrvine  v.   White,  388. 

2.  When   mortgagee  may  maintain   detinue.  —  A  mortgagee  of  personal 

property,  after  the  law-day  has  passed,  having  the  legal  title,  and 
the  right  to  the  immediate  possession,  may  maintain  detinue  against 
the  mortgagor,  although  the  mortgage  itself  contains  no  provision  au- 
thorizing him  to  take  possession.     lb.  388. 

3.  Mortgage  of  crop  to  be  grown,  for  advances.  —  A  written  contract  in 

the  form  of  a  mortgage,  which  purports  to  have  been  made  to  secure 
a  promissory  note  given  for  advances  to  make  a  crop,  and  conveys 
the  crop  to  be  grown,  with  other  personal  property,  but  does  not  con- 
tain the  words  necessary  to  constitute  a  statutory  lien  (Rev.  Code,  § 
1858),  is  nevertheless  valid  and  operative  as  a  mortgage  of  personal 
property,  and  takes  effect,  as  against  subsequent  purchasers  of  the 
property,  from  the  date  of  its  admission  to  record.  Dawson  v.  Hig- 
gins,  49. 

4.  Mortgage  of  wife's  lands,  by  husband  and  wife.  —  A  promissory  note, 

and  a  mortgage  on  the  wife's  land  to  secure  it,  both  signed  by  hus- 
band and  wife,  and  given  for  money  advanced  to  them  to  enable  them 
to  cultivate  the  land,  and  to  pay  off  a  valid  outstanding  incumbrance 
on  it,  are  absolutely  void,  as  against  the  wife  and  her  statutory  sep- 
arate estate;  and  the  mortgagee  cannot  claim  a  resulting  trust  in  the 
land  to  the  extent  of  the  money  thus  paid  in  extinguishment  of  the 
valid  incumbrance,  nor  be  subrogated  to  the  rights  of  the  party  who 
held  that  incumbrance.     Fry  v.  Hamner,  52.  • 

5.  Mortgage  of  wife's  lands,  to  secure  loan  of  purchase-money.  —  If  a  mar- 

ried woman  borrows  money  to  pay  for  land,  and  takes  the  title  in 
her  own  name;  and  afterwards,  without  the  concurrence  of  her  hus- 
band, executes  her  promissory  note  to  the  lender  for  the  sum  bor- 
rowed, and  a  mortgage  on  the  land  to  secure  its  payment,  the  note 
and  mortgage  are  both  void,  and  create  no  liability  against  her  per- 
sonally, nor  against  her  statutory  separate  estate;  nor  can  the  mort- 
gagee claim  a  resulting  trust  in  the  lands,  because  his  money  was 
loaned  for  the  purpose  of  being  used  in  making  the  purchase,  and 
was  so  used,     lliley  v.  Pierce,  93. 

6.  Sale  by  administrator  of  deceased  mortgagee,  under  power  in  mortgage.  — 

Where  a  mortgage  of  lands  contains  a  power  of  sale  by  the  mort- 
gagee, "his  heirs,  and  assigns,"  on  default  being  made  in  the  pay- 
ment of  the  secured  note;  and  the  mortgagee  dies,  leaving  the  unpaid 
note  as  assets  of  his  estate;  the  power  of  sale  may  be  exercised 
by  his  administrator,  if  not  by  the  terms  of  the  mortgage  itself,  cer- 
tainly by  virtue  of  the  statute.  Rev.  Code,  §  1589.  Lewis  v.  Wells, 
198. 

7.  Conveyance  to  executors  of  deceased  purchaser  at  mortgage  sale.  —  On 

the  death  of  the  purchaser  at  a  sale  made  under  a  power  contained 
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in  a  mortgage,  without  having  completed  the  purchase,  his  executors 
may  pay  the  purchase-money,  and  take  a  deed  to  themselves  as  exec- 
utors, in  trust  for  the  persons  interested  in  the  estate;  and  on  the 
title  conveyed  by  such  a  deed  they  may  recover  in  ejectment  against 
the  mortgagor.     Lewis  v.  Wells,  198. 

8.  Marshalling  assets  between  vendor' 's  lien  and  subsequent  mortgage.  —  A 

mortgagee  of  lands  on  which  there  is  an  outstanding  vendor's  lien, 
whose  mortgage  also  includes  other  lands  as  well  as  personal  property, 
will  be  compelled  in  equity,  at  the  suit  of  the  vendor,  to  exhaust  the 
other  lands  and  property,  before  resorting  to  the  lands  affected  by 
the  vendor's  lien,  although  he  had  no  notice  of  that  lien  when  he 
took  his  mortgage;  and  if  any  part  of  the  personal  property  has 
been  wasted,  or  misapplied,  through  any  fault,  or  want  of  due  dili- 
gence on  his  part,  he  must  bear  the  loss.  Gordon  #•  Stokes  v.  Bell, 
213. 

9.  Reformation  and  foreclosure  of  mortgage.  —  A  mortgagee  may  come 

into  equity,  to  have  his  mortgage  reformed,  by  the  correction  of  a 
mistake  in  the  description  of  the  lands  conveyed,  and  to  have  it 
foreclosed  after  the  law-day  has  passed;  and  when  the  jurisdiction  of 
the.  court  has  attached  for  that  purpose,  it  will  go  on  and  settle  all 
questions  in  litigation  between  the  parties,  growing  out  of  those 
matters.     Alexander  v.  Rea,  450. 

NEW  TRIAL.     See  Rehearing  at  Law. 
NON  CLAIM.     See  Estates  of   Decedents,  1. 

NONSUIT. 

1.  When  revisable  on  appeal.  —  A  nonsuit,  taken  by  the  plaintiff  in  con- 

sequence of  the  ruling  of  the  court  sustaining  a  demurrer  to  his  com- 
plaint, is  voluntary,  ani  not  revisable  on  appeal  under  section  2759 
of  the  Revised  Code.  Amerson  v.  Montgomery  <V  Mobile  Railroad 
Co.  497. 

2.  Nonsuit  and  withdrawal  of  motion.  —  A  nonsuit,  taken  on  a  motion  for 

a  summary  judgment  against  a  sheriff  and  his  sureties,  and  the  with- 
drawal of  a  subsequent  motion  for  the  same  cause  of  action,  are  not 
equivalent  to  two  nonsuits.     Russell  v.  Rolfe,  56. 

OFFICERS. 

1.  Right  to  office  ;  how  determined.  —  The  right  to  an  offic'e,  dependent  on 

an  election  by  the  people,  is  to  be  determined  by  the  number  of  legal 
votes  received  at  the  election,  and  not  by  the  certificate  of  election, 
nor  by  the  governor's  commission.     Ex  parte  Reid,  439. 

2.  Abandonment  of  office.  — If  a  lawful  sheriff,  whose  sureties  have  been 

discharged  on  their  own  application,  and  whose  office  has  been  cer- 
tified to  the  governor  to  be  vacant,  on  account  of  his  failure  to  give 
a  new  bond,  when  in  fact  there  is  no  vacancy,  accepts  an  appointment 
by  the  governor,  as  in  case  of  vacancy,  such  acceptance  does  not 
amount  to  an  abandonment  of  his  right  to  the  office  under  his  former 
title.     Brunei-  v.  Bryan,  522. 

3.  Requiring  new  bond  from  officer  on  application  of  surety.  —  When   one 

of  the  sureties  on  a  sheriff's  official  bond  makes  application  to  be  dis- 
charged (Rev.  Code,  §§  183-92),  it  is  the  duty  of  the  probate  judge, 
to  whom  i  he  application  must  be  made,  to  issue  a  citation  to  the  sher-< 
iff,  requiring  him  to  appear  and  —  not,  "  show  cause  why  he  should 
not  file  a  new  official  bond,"  but  —  "give  a  new  bond;"  and  if  the 
citation  is  personally  served  on  the  sheriff,  and  he  fails  to  give  a  new 
bond,  as  required,  within  ten  days  after  the  day  specified  in  the  cita- 
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tion,  he  vacates  his  office,  and  the  probate  judge  must  certify  the 
vacancy  to  the  governor,  who  has  power  to  fill  it  by  appointment. 
In  the  discharge  of  these  duties,  the  probate  judge  acts  ministerially, 
and  not  judicially  ;  and  if  he  certifies  a  vacancy,  when  in  fact  none 
exists,  an  appointment  by  the  governor  is  void,  and  does  not  affect 
the  rights  of  the  incumbent.     Bruner  v.  Bryan,  522. 

4.  Vacation  of  office  by  conviction  of  felony ;  reversal,  of  conviction.  — 

When  a  county  solicitor  has  been  convicted  of  a  felony,  his  office  is 
vacated  from  the  date  of  the  sentence  (Rev.  Code,  §§  146,  200)  ;  but 
if  the  judgment  of  conviction  is  reversed,  he  is  entitled  to  be  restored 
to  his  office  immediately,  and  may  compel  such  restoration,  if  refused, 
by  mandamus.     Ex  parte  Diggs,  78. 

5.  When  equity  will  enjoin  payment  of  salary  to  incumbent,  pending  contest 

of  right  to  office.  —  A  court  of  equity  will  not  interfere  by  injunction, 
at  the  instance  of  a  party  who  claims  an  office  under  an  election  by 
the  people,  to  restrain,  the  payment  of  the  salary  to  the  incumbent, 
pending  the  trial  of  a  contest  as  to  the  right  to  the  office,  unless  the 
bill  shows  that  an  action  at  law  for  th,e  salary  or  fees  received  by 
the  incumbent  would  be  abortive.     Colton  v.  Price,  424. 

6.  When  officer  may  maintain  bill  in  equity  against  usurper.  —  A  lawful 

sheriff,  whose  office  has  not  been  vacated  or  abandoned,  though  his 
sureties  have  been  discharged  from  liability  on  his  bond,  and  a  va- 
cancy has  been  certified  to  the  governor,  and  has  been  filled  by  ap- 
pointment, may  maintain  a  bill  in  equity  against  the  person  so  ap- 
pointed, to  enjoin  him  from  exercising  the  duties,  or  receiving  the 
emoluments  of  the  office.  (Brickell,  J.,  dissenting.)  Bruner  v. 
Bryan,  522. 

7.  When  prohibition  will  not  be  granted  to  chancellor,  in  matter  of  contested 

election.  —  This  court  will  not  grant  a  writ  of  prohibition  to  the  chan- 
cellor, to  restrain  him  from  interfering  by  injunction,  in  the  matter 
of  a  contested  election,  to  prevent  the  use  of  a  certificate  of  election, 
which  is  alleged  in  the  bill  to  have  been  obtained  on  false  and  fraud- 
ulent returns;  although  the  certificate  was  granted  by  the  returning 
officer  under  a  mandamus  from  the  circuit  court,  and  although  the 
person  who  is  in  possession  of  the  office,  and  by  whom  the  bill  in 
chancery  was  filed,  is  alleged  by  the  petitioner  to  have  been  ineligi- 
ble at  the  time  of  the  election.  (Brickell,  J.,  dissenting.)  Ex 
parte  Reid,  439. 

PARTNERSHIP. 

1.  Proof  of.  —  The  declaration  or  admission  of  one  partner,  that  another 

person  is  a  member  of  the  firm,  are  not  competent  evidence  to  prove 
the  partnership  as  against  the  latter,  when  not  made  in  his  presence. 
Cross  v.  Langley,  8. 

2.  Exemption  of  partnership  property.  —  Money  or  property  belonging  to 

a  partnership  may  be  claimed  by  the  partners  individually,  as  ex- 
empt from  levy  and  sale  under  legal  process  against  them  individu- 
ally.    Howard  v.  Jones  fy  Starke,  67. 

3.  Garnishment  of  debtor  of  partner  individually,  under  attachment  against 

partnership.  —  In  an  action  against  a  partnership,  setting  out  the 
names  of  the  individual  partners,  commenced  by  attachment,  and 
founded  on  a  partnership  debt,  money  in  the  hands  of  a  garnishee, 
belonging  to  one  of  the  partners  individually,  may  be  subjected  ; 
but  a  chose  in  action  cannot.   Pearce  fy  Co.  v.  Shorter  Sc  Brother,  318. 

4.  Partner's  right  to  claim  exemption  of  partnership  property.  —  When  two 

members  of  an  insolvent  partnership  have,  without  the  consent  or 
acquiescence  of  the  third  partner,  assigned  the  partnership  assets  to 
a  trustee  for  the  benefit  of  its  creditors,  and  the  trustee  has  sold 

vol.  ii.  43 
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them,  the  third  partner  may  claim  his  interest  in  the  proceeds  of  sale, 
to  the  extent  of  one  thousand  dollars,  as  exempt  from  the  payment 
of  debts,  and  recover  it  by  action  against  the  trustee.  (Brickell, 
J.,  dissenting).     Dunklin  v.  Kimball,  251. 

5.  Assignment  fur  benefit  of  creditors,  by  majority  of  partners  composing  in- 

solvent partnership. —  When  a  partnership  consisting  of  three  part- 
ners becomes  insolvent,  two  of  the  partners  cannot,  without  the  con- 
sent or  ratification  of  the  third,  assign  the  partnership  assets  to  a 
trustee  for  the  benefit  of  its  creditors,  so  as  to  divest  the  right  and 
title  of  the  third  partner.     lb.  251. 

6.  Partnership  real  estate.  —  Where  real  estate  is  purchased  with  partner- 

ship funds,  the  title  taken  in  the  partnership  name,  and  the  property 
held  for  partnership  purposes;  and  on  the  death  of  one  of  the  part- 
ners, the  firm  being  insolvent,  the  surviving  partner  conveys  the 
lands,  with  all  the  other  partnership  property,  to  an  assignee,  in  com- 
promise and  settlement  of  the  claims  of  creditors,  who  assent  to  it, 
—  the  assignee  may  maintain  a  bill  in  equity  against  the  heirs  of  the 
deceased  partner,  to  compel  a  divestiture  of  the  legal  title,  and  have 
the  lands  applied  to  the  payment  of  the  partnership  debts.  Murphy 
§•  Co.  v.  Abrams,  €93. 

7.  Liability  of  partners  and  partnership  for  violation  of  revenue  laws. — 

Where  two  persons  are  jointly  indicted  for  carrying  on  the  business 
of  retailing  spirituous  liquors  without  a  revenue  license,  a  joint  fine 
may  be  assessed  against  them,  if  they  acted  as  a  firm  in  carrying  on 
the  business,  or  a  separate  fine  against  each,  if  they  acted  individu- 
ally.    Lemons  if  Martin  v.  The  Slate,  130. 

PAYMENT. 

1.  Proof  of  payment  of  note.  —  Possession  of  a  promissory  note  by  the 

maker,  and  of  a  receipt  from  the  payee  for  the  amount  of  the  note, 
to  be  credited  on  the  note,  is  sufficient  to  create  a  presumption  of 
payment  of  the  note.     Penn  v.  Edwards,  63. 

2.  Burden  of  proof  on  plea  of  payment.  —  When  the  plea  of  payment  is 

interposed,  in  an  action  on  an  open  account,  the  burden  of  proof  is 
on  the  defendant;  and  if  the  evidence  on  that  point  is  equally  bal- 
anced, the  plaintiff  is  entitled  to  a  verdict.  Shulman,  Goetter  Sf  Weil 
v.  Brantley  Sf  Copeland,  81. 

3.  Payment  to  father,  as  agent  of  child.  —  When  an  infant  sues  for  the 

breach  of  a  contract  of  employment,  made  for  her  by  her  father,  the 
defendant  may  prove  payments  made  to  her  father  on  account  of  her 
services,  if  it  appears  that  she  was  living  with  him  at  the  time,  and 
the  evidence  justifies  the  belief  that,  in  receiving  the  money,  he  was 
acting  as  her  agent,  or  in  the  exercise  of  proper  parental  care  and 
authority.     Benziger  v.  Miller,  207. 

PLEADING  AND  PRACTICE. 

I.   Parties. 

1.  Administrator. — An  administrator  may  sue  in  his  own  name,  on  a 

promissory  note  or  bill  of  exchange  payable  to  himself  individually, 
which  he  has  taken  in  settlement  or  compromise  of  a  debt  due  to  the 
estate;  and  his  removal  pending  the  suit  is  no  defence  to  the  action, 
unless  it  is  shown  that  he  has  been  in  some  way  discharged  from  the 
liability  thus  incurred.     McGehee  v.  Slater,  431. 

2.  Assignee  of  note.  —  The  assignee  of  a  promissory  note,  to  whom  it  has 

been  transferred  by  the  payee,  not  by  indorsement  or  deliver}',  but 
by  a  separate  writing,  may  maintain  an  action  on  it  in  his  own  name, 
whether  his  title  be  legal  or  equitable.   Morris  Sf  Blair  v.  Poillon,  403. 

3.  Bailee.  —  A  bailee,  with  whom  a  yoke  of  oxen  are  left  "  as  a  pawn  or 
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indemnity  "  for  the  return  of  a  hired  horse,  may  maintain  detinue 
for  them  against  any  person  who  does  not  show  a  better  title.  Notes 
v.  Marable,  366. 

4.  Consignee.  —  The  consignee  of  goods  may  maintain  an  action  against 

a  common  carrier  for  their  loss,  although  another  person  was  the 
owner  of  them,  or  was  interested  in  them  jointly  with  him.  Southern 
Express  Co.  v.  Annstead,  350. 

5.  Factor.  —  A  factor  in  Mobile,  having  a  statutory  lien  for  the  unpaid 

purchase-money  of  cotton  sold  by  him  (Rev.  Code,  §§  1164,  1167), 
may  maintain  trover  for  its  conversion,  against  a  sub-purchaser  who 
refuses  to  deliver  it  on  demand.    Beyer  Sc  Co.  v.  Bush  Sf  Sons,  19. 

6.  Garnishees.  —  Any  number  of  persons  may  be  joined  in  a  writ  of  gar- 

nishment, whether  they  are  liable  or  indebted  to  the  defendant  jointly 
or  severally,  and  such  joinder  does  not  make  the  writ  subject  to  a 
plea  in  abatement.     Curry  v.  Woodward,  259. 

7.  Guardian.  —  A  guardian,  appointed  by  a  probate  court  in  this  State  in 

June,  1861,  may  sue  in  his  own  name  on  a  promissory  note  made 
payable  to  him,  and  given  for  the  hire  of  his  ward's  property.  High- 
tower  v.  Maull,  495. 

8.  Infant.  —  An  infant  may  sue  for  the  breach*0f  a  contract  for  employ- 

ment as  a  teacher,  made  for  her  by  her  father,  although  her  father 
might  also  maintain  an  action;  and  his  relinquishment  of  his  right 
to  her  services  or  wages,  in  such  case,  may  be  inferred  from  circum- 
stances.    Benziger  v.  Miller,  206. 

9.  Mortgagee.  —  A  mortgagee  of  personal  property,  after  the  law-day  has 

passed,  having  the  legal  title,  and  the  right  to  the  immediate  pos- 
session, may  maintain  detinue  against  the  mortgagor,  although  the 
mortgage  itself  contains  no  provision  authorizing  him  to  take  pos- 
session.    Mervine  v.  White,  388. 

II.   Complaint. 

10.  Action  on  account.  —  In  an  action  on  an  account,  a  complaint  in  the 

form  prescribed  in  the  Appendix  to  the  Revised  Code,  p.  674,  is  suf- 
ficient.    Pool  v.  Minge,  100. 

11.  Forms  of  complaint  under  Code.  —  The  rules  of  pleading  prescribed  by 

the  Code  of  Alabama,  and  the  forms  of  complaint  given  in  the  Ap- 
pendix thereto,  recognize  and  preserve  the  distinctions  between 
actions  which  existed  at  the  time  of  its  adoption;  and  these  forms 
must  be  used  in  all  cases  to  which  they  are  applicable,  while  similar 
forms,  combining  equal  brevity  and  perspicuity,  must  be  used  in  anal- 
ogous cases.     Munter  Sf  Faber  v.  Rogers,  283. 

12.  Complaint  held  demurrable  for  misjoinder  of  causes  of  action,  and  icant- 

ing  in  brevity  and  perspicuity.  —  A  complaint,  which  alleges  that  the 
plaintiff  "  claims  of  the  defendants  the  sum  of  $25,000  as  damages, 
for  that  whereas,"  on  a  specified  day,  plaintiff  sold  35,000  pounds  of 
cotton  to  defendants,  at  a  specified  price,  payable  in  gold,  and  de- 
fendants made  and  delivered  to  him  their  promissory  note  for  the 
price,  payable  in  gold,  on  a  specified  day;  which  note  they  failed  to 
pay,  either  in  whole  or  in  part,  at  maturity ;  and  afterwards,  being 
so  indebted  to  plaintiff,  defendants  proposed  to  sell  to  him,  for  said 
note,  certain  shares  of  stock  in  an  incorporated  manufacturing  com- 
pany, which  were  in  fact,  as  they  well  knew,  wholly  worthless,  but 
which  they  falsely  and  fraudulently  represented  to  be  of  great  value, 
and  thereby  induced  plaintiff  to  deliver  up  said  note  to  them,  and  to 
accept  for  it  said  worthless  shares  of  stock;  and  that  afterwards, 
within  a  reasonable  time,  plaintiff  tendered  said  shares  of  stock  back 
to  defendants,  and  demanded  of  them  said  promissory  note,  so  falsely 
and  fraudulently  obtained,  or  the  money  due  thereon  to  him;  that 
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defendants  refused  to  accept  said  certificates  of  stock,  and  refused  to 
deliver  said  note  to  plaintiff,  or  to  pay  the  money  due  thereon,  and 
still  refuse  to  do  so;  and  thereupon  plaintiff  sues,  and  claims  as  dam- 
ages the  sum  of  $25,000,  —  is  demurrable  for  a  misjoinder  of  causes 
of  action,  besides  being  unnecessarily  prolix  and  obscure.  On  the 
facts  stated,  an  action  ex  contractu  would  lie,  for  the  amount  due  on 
the  note;  or  an  action  on  the  case,  for  the  deceit  in  the  sale  of  the 
stock ;  or  an  action  of  trover,  for  the  conversion  of  the  note.  Mun- 
ter  §*  Faber  v.  Rogers,  283. 

13.  Action  on  note  ;  averment  of  plaintiff's  ownership.  —  "  Which  said  note 

is  now  the  property  of  plaintiff,"  is  a  sufficient  averment  of  the  plain- 
tiffs ownership  of  the  note  sued  on,  in  an  action  by  an  assignee 
against  the  maker.      Clark  v.  Moses,  326. 

14.  Same.  —  In  an  action  on  a  promissory  note,  by  an  assignee,  the  words, 

"said  note  being  the  property  of  the  plaintiff,"  are  a  sufficient  aver- 
ment in  the  complaint  of  the  plaintiffs  ownership,  without  an  aver- 
ment that  it  was  assigned  or  transferred  to  him.  Morris  $  Blair  v. 
Poillon,  403. 

15.  Action  on  special  contract.  —  In  an  action  on  a  writing  which  simply 

acknowledges  the  receipt  of  a  specified  sum  of  money,  "  on  account 
of  application  for  salt,"  the  complaint  must  aver  some  promise  or 
duty  on  the  part  of  the  defendant,  growing  out  of  the  receipt  of  the 
money;  as,  to  return  the  money,  or  deliver  a  certain  quantity  of  salt 
in  lieu  of  it.  A  count  which  claims  the  sum  of  money  specified,  as 
"  due  by  instrument  in  writing  as  follows,"  setting  out  the  receipt, 
and  avers  that  the  defendant  "  by  reason  thereof,  became  liable  to 
pay  to  plaintiff  the  said  sum,"  and  has  failed  to  do  so,  shows  no  cause 
of  action.     Hill's  Adm'r  v.  Nichols,  336. 

16.  Qui-tam  action  against  probate  judge,  for  issuing  marriage  license  to  mi- 

nor ;  sufficiency  of  complaint,  in  negativing  consent  of  parents.  —  In 
a  qui-tam  action  against  a  probate  judge,  for  issuing  a  marriage  license 
to  a  minor,  "  without  having  the  consent  of  the  parents  of  the  said 
J.  A.  F."  [minor],  "either  personally  or  in  writing"  (Rev.  Code,  §§ 
2339,  2342),  the  complaint  negatives  consent  with  sufficient  preci- 
sion and  definiteness  to  show  a  substantial  cause  of  action.  Wood  v. 
Farnell,  546. 

17.  Quasi-criminal  proceeding  for  violation  of  municipal  ordinance.  — On 

appeal  from  the  decision  of  the  mayor,  in  a  qicasi-criminul  proceeding 
for  the  violation  of  a  municipal  ordinance,  it  is  not  necessary  that 
the  complaint,  or  statement  of  facts,  should  set  out  the  ordinance 
alleged  to  have  been  violated:  it  is  sufficient  to  state  its  date  and 
purpose  so  as  to  identify  it,  and  allege  a  violation  of  it.  Goldthwaite 
v.  City  Council  of  Montgomery,  486. 

III.   Pleas. 

18.  Plea  in  abatement  /  when  to  be  filed.  —  A  plea  in  abatement,  in  a  jus- 

tice's court,  must  be  filed  at  the  first  term  at  which  the  case  stands 
for  trial,  and  comes  too  late  after  a  general  continuance;  and  when 
thus  waived,  by  the  failure  to  file  it  in  proper  time  before  the  justice, 
the  right  to  plead  it  is  not  revived  on  appeal  to  another  court.  Noles 
v.  M arable,  366. 

19.  Plea  in  abatement  of  misnomer. — When   the  defendant  is   sued  on  a 

note  by  the  name  signed  to  it,  and  he  does  not  deny  the  execution  of 
the  note  by  him,  he  cannot  plead  in  abatement  on  account  of  an  al- 
leged misnomer.     Comer  v.  Jackson,  384. 

20.  Termination  of  administrator's  authority  pending  action  by  him;  how 

pleaded.  —  Under  the  plea  of  ne  unques   administrator,  to  an   action 
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brought  by  an  administrator  in  his  official  capacity,  the  defendant 
cannot  show  that  the  plaintiff's  authority  has  ceased  since  the  com- 
mencement of  the  suit;  that  fact  must  be  specially  pleaded  to  the 
further  maintenance  of  the  action,  or  puis  darrein  continuance,  ac- 
cording as  it  occurred  before  or  after  issue  joined  or  plea  pleaded. 
Wilson  v.  BothweWs  Adm'r,  378. 

21.  Plea  of  pendency  of  attachment  suit.  —  In  an  action  on  an  attachment 

bond,  the  pendency  of  the  attachment  suit  is  not  good  matter  for  a 
plea,  either  in  abatement  or  in  bar,  since  the  statute  (Rev.  Code,  § 
2992)  authorizes  the  bringing  of  the  action  before  the  termination  of 
the  attachment  suit.     Swanner  v.  Swanner,  66. 

22.  Plea  of  bankruptcij,  and  replication  thereto.  — In  an  action  on  a  judg- 

ment, a  plea  averring  that,  since  the  commencement  of  the  suit,  the 
plaintiff  has  become  a  bankrupt,  and  has  obtained  a  certificate  of 
discharge  in  bankruptcy,  if  verified  as  a  plea  puis  darrein  continuance 
(Rev.  Code,  §  2640),  is  a  good  plea  in  bar;  and  a  replication  to  such 
plea,  averring  that  the  plaintiff  had,  more  than  six  months  before 
said  bankruptcy,  assigned  the  judgment  to  another  person,  for  whose 
use  the  suit  is  brought,  is  a  sufficient  answer  to  it.  Penn  v.  Edwards, 
63. 

23.  Former  recovery.  —  In  an  action  on  a  simple  contract,  a  judgment  re- 

covered by  the  plaintiff  against  the  defendant  in  a  former  action, 
which  was  founded  on  a  separate  and  distinct  contract,  is  not  con- 
clusive as  a  plea  of  former  recovery,  because  the  plaintiff'  might  have 
embraced  in  that  action  the  demand  on  which  his  second  suit  is 
founded.  New  Orleans,  Mobile  £f  Chattanooga  Railroad  Co.  v.  Cas- 
tello,  12. 

24.  Variance  between  summons  and  complaint.  —  A  variance  between  the 

summons  and  complaint,  when  an  available  defect,  is  proper  matter 
for  a  plea  in  abatement  to  the  summons  only,  and  not  for  a  motion  to 
strike  the  complaint  from  the  files.  Stoddard  Sf  Co.  v.  Davis  Sf  Co. 
21. 

25.  Tender.  —  The  statute  which  requires  that  a  plea  of  tender  "  must  be 

accompanied  by  a  delivery  of  the  money  to  the  clerk  of  the  court  " 
(Rev.  Code,  §  2648),  does  not  apply  to  actions  commenced  before  a 
justice  of  the  peace.     J  onsen  v.  Nabring,  392. 

IV.    General  Practice. 

26.  Waiver  of  defective  process  or  service  by  appearance.  —  An  appearance 

is  a  waiver  of  any  defect  in  the  process  or  its  service,  not  objected 
to.     Pool  v.  Minge,  1 00. 

27.  Acknowledgment  of  service,  and  appearance  by  attorney.  —  An  acknowl- 

edgment of  service,  made  in  the  defendant's  name  by  an  attorney, 
will  not  be  set  aside  at  the  instance  of  his  personal  representative, 
against  whom  the  action  has  been  revived  on  the  defendant's  death, 
when  the  evidence  shows  that  it  was  made  in  the  defendant's  pres- 
ence, with  his  knowledge,  and  without  objection  from  him,  and  that 
the  attorney's  name  was  regularly  entered  on  the  trial  docket,  as 
attorney  for  the  defendant,  for  several  consecutive  terms  until  his 
death.     Fail's  Adm'r  v.  Presley's  Adm'r,  342. 

28.  Pleadings  written  in  pencil. —  All  pleadings  should  properly  be  written 

with  ink,  and  the  court  may,  in  the  exercise  of  its  discretionary  power, 
refuse  to  allow  them  to  be  filed,  if  not  so  written ;  yet  a  demurrer  or 
plea,  found  among  the  original  papers  in  a  cause,  and  in  the  hand- 
writing of  the  defendant's  attorney,  cannot  be  rejected  as  evidence, 
when  so  offered,  because  written  with  a  pencil.     lb.  342. 

29.  Waiver  of  process  to  revive,  by  appearance.  —  In  an  action  on  a  con- 

tract against  several  defendants  jointly  bound,  one  of  whom  dies 


678  INDEX. 

PLEADING   AND   PRACTICE  —  Continued. 

before  service  of  process,  if  his  personal  representative  appears,  and 
proceeds  to  trial  without  objection,  this  is  a  waiver  of  a  scire  facias 
or  motion  to  revive,  and  is  equivalent  to  a  revivor  by  consent.  Par- 
ker's Adm'r  v.  Abrams,  35. 

30.  Service  of  summons  and  complaint.  —  The  words  "  Received  in  office, 

August  22,  1870,"  and  "  Executed  August  22,  1870,"  followed  by  the 
sheriff's  name  and  title,  and  copied  into  the  transcript  immediately 
after  the  summons  and  complaint,  are  sufficient,  after  judgment  by 
default,  to  show  a  regular  service  of  the  summons  and  complaint; 
and  if  referred  to  the  summons  only,  they  would  show  a  sufficient 
service,  in  the  absence  of  objection  in  the  primary  court.  Lenoir  v. 
Broadhead's  Adm'r,  58. 

31.  Service  of  process  on  Sunday. —  The  service  of  process   on   Sunday  is 

merely  an  irregularity,  which  may  be  pleaded  in  abatement,  or  set 
aside  on  motion,  but  it  does  not  render  a  judgment  by  default  either 
void  or  reversible.      Comer  v.  Jackson,  384. 

32.  Motion  to  strike  complaint  from  files.  —  A  motion   to  strike  the  com- 

plaint from  the  files,  when  well  grounded,  must  be  made  within  the 
time  allowed  for  filing  pleas  in  abatement.  Stoddard  fy  Co.  v.  Davis 
$•  Co.  21. 

POWERS.     See  Legacy  and  Devise,  1;  Mortgage,  6. 

PRESUMPTIONS.     See  Evidence,  45-48. 

PROCESS.     See  Pleading  and  Practice,  26-31. 
PROHIBITION. 

1.  From  circuit  judge,  to  probate  judge.  —  When  a  prohibition  has  been 

improperly  granted  by  a  circuit  judge,  to  restrain  a  probate  judge 
from  acting  on  an  application  for  bail  in  a  case  which  is  within  hi  s 
jurisdiction,  this  court  will  award  a  mandamus  to  set  aside  the  order. 
Ex  parte  Keeling,  474. 

2.  To  chancellor,  in  matter  of  contested  election.  —  This  court  will  not  grant 

a  prohibition  to  the  chancellor,  to  restrain  him  from  interfering  by 
injunction,  in  the  matter  of  a  contested  election,  to  prevent  the  use 
of  a  certificate  of  election,  which  is  alleged  in  the  bill  to  have  been 
obtained  on  false  and  fraudulent  returns;  although  the  certificate  was 
granted  by  the  returning  officer  under  a  mandamus  from  the  circuit 
court,  and  although  the  person  who  is  in  possession  of  the  office,  and 
by  whom  the  bill  in  chancery  is  filed,  is  alleged  by  the  petitioner  to 
have  been  ineligible  at  the  time  of  the  election.  (Brickell,  J., 
dissenting.)     Ex  parte  Reid,  439. 

PUBLIC  SCHOOLS. 

1.  Constitutionality  of  act  of  April  19,  1873,  requiring  public  school  moneys 

to  be  retained  in  counties  where  collected.  —  The  act  approved  April 
19,  1873,  entitled  "An  act  to  keep  in  each  county  a  propor- 
tionate share  of  the  public  school  money"  (Session  Acts  1872-73, 
pp.  6-9),  does  not  violate  either  the  letter  or  spirit  of  the  constitu- 
tional provision,  contained  in  the  31st  section  of  the4th  article,  "  No 
money  shall  be  drawn  from  the  treasury  but  in  pursuance  of  an  ap- 
propriation made  by  law."     Smith  v.  Speed,  276. 

2.  Said  act  not  repealed  by  "funding  act"  of  Dec.  19,  1873.  — The  act 

approved  April  19,  1873,  entitled  "  An  act  to  keep  in  each  county  a 
proportionate  share  of  the  public  school  money  "  (Session  Acts  1872- 
73,  pp.  6-9),  which  requires  the  auditor  to  draw  his  warrant  on  each 
county  tax-collector,  in  favor  of  the  county  treasurer,  for  ninety  per 
cent,  of  the  amount  of  school  money  which  the  county  will  be  entitled 
to  receive,  as  proximately  ascertained  and  certified  to  the  auditor  by 
the  superintendent  of  public  instruction;  and  directs  the  tax-collec- 
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tor  to  pay  to  the  treasurer,  out  of  the  moneys  collected  by  him  for 
taxes,  the  amount  specified  in  this  warrant,  taking  the  treasurer's  re- 
ceipt, which  is  made  receivable  by  the  auditor  as  a  voucher  in  favor 
of  the  tax-collector,  is  not  repealed  by  those  provisions  of  the  act  ap- 
proved December  19,  1873,  entitled  "  An  act  to  provide  for  the  fund- 
ing of  the  domestic  debt  of  the  State  "  (Session  Acts  1873,  pp.  45- 
56),  which  require  the  tax-collector,  under  heavy  penalties,  to  pay 
into  the  treasury  the  identical  moneys  received  by  him  in  payment 
of  taxes,  and  forbids  its  use  by  him  for  any  other  purpose.  Smith  v. 
Speed,  276. 

QUO  WARRANTO. 

1.  Nature  of  proceeding.  —  A  statutory  proceeding  in  the  nature  of  a  quo 

warranto  (Rev.  Code,  §§  3082-3100),  especially  when  the  relator 
himself  claims  the  office  which,  as  he  alleges,  the  defendant  has 
usurped,  is  a  civil,  not  a  criminal  suit;  and  the  relation,  or  complaint, 
should  set  out  with  reasonable  certainty  the  facts  constituting  the  re- 
lator's title,  and  specify,  as  far  as  practicable,  the  objections  to  the 
defendant's  claim  of  title.     The  State,  ex  rel.  Carter  v.  Price,  568. 

2.  Averment  as  to  defendants1  usurpation  of  office.  —  An  averment  in  the 

relation,  or  complaint,  that  the  defendants  "are,  and  have  been  for 
some  time  past,  unlawfully  holding  and  exercising  the  offices  "  in 
controversy,  specifying  particular  acts,  "  when  in  fact  they  had  and 
have  no  lawful  right  or  title  to  hold  or  exercise  the  said  offices,"  is  a 
sufficient  averment  that  they  have  usurped  the  said  offices.  lb. 
568. 

3.  Averment  of  relator's  right  to  office.  — If  the  relator  himself  claims  the 

office  alleged  to  have  been  usurped  by  the  defendant,  his  averments 
of  title  in  himself,  if  defective  or  insufficient  on  their  face,  are  liable 
to  demurrer;  but  the  sustaining  of  such  demurrer  does  not  affect  the 
judgment  which  ought  to  be  rendered  against  the  defendant,  if  the 
averments  as  to  his  usurpation  are  sustained.     lb.  568. 

RECEIPT. 

Construction  of.  —  A  receipt,  signed  "  Hill  &  Sulser,"  is  not  on  its  face 
the  obligation  of  a  partnership,  but  imposes  a  joint  and  several  lia- 
bility on  the  parties  who  signed  it;  and  in  an  action  on  such  receipt, 
against  Oliver  P.  Hill,  or  his  administrator,  the  writing  is  competent 
evidence,  without  proof  of  his  signature,  or  of  the  existence  of  a  part- 
nership.    Hill's  Adm'r  v.  Nichols,  336. 

REDEMPTION  OF  REAL  ESTATE. 

1 .  Payment  or  tender  by  judgment  debtor  desiring  to  redeem.  —  A  judgment 

debtor,  desiring  to  redeem  lands  which  have  been  sold  under  execu- 
tion against  him,  is  only  required  to  "  pay  or  tender  "  the  purchase- 
money,  &c.  (Rev.  Code,  §§  2511-12);  and  if  the  tender  is  refused, 
he  may  maintain  an  action  of  unlawful  detainer  for  the  land  without 
paying  the  money  into  court.     Jonsen  v.  Nabring,  392. 

2.  Pleadings  and  proof.  —  In  an  action  of  unlawful  detainer,  brought  by 

a  judgment  debtor,  to  recover  lands  which  have  been  sold  under  ex- 
ecution against  him,  and  which  he  has  attempted  to  redeem,  the 
pleadings  are  the  same  as  in  an  ordinary  action  of  that  kind;  and  if 
is3ue  is  joined  on  the  plea  of  not  guilty,  he  must  show  a  sale  by  the 
sheriff,  a  purchase  by  the  defendant,  or  the  person  under  whom  he 
holds,  a  delivery  of  possession  by  him  to  the  purchaser,  a  payment 
or  tender  of  the  purchase-money,  with  ten  per  cent,  per  annum  inter- 
est, and  all  lawful  charges,  and  a  notice  in  writing  to  the  tenant  in 
possession  to  quit.     lb.  392. 
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1.  When  rehearing  {Rev.  Code,  §  2814)  will  not  be  granted.  —  A  rehear- 

ing after  final  judgment  at  law  (Rev.  Code,  §  2814),  on  the  ground  of 
surprise  or  mistake,  will  not  be  granted,  because  the  petitioners  en- 
tertained an  erroneous  opinion  as  to  the  competency  of  the  sole  wit- 
ness on  whom  they  relied,  and  therefore  made  no  effort  to  procure 
other  testimony;  especially  when  the  testimony  of  the  witness,  if  he 
were  competent,  would  not  have  been  admissible  under  the  issues 
joined.     Bruce 's  Executrix  v.   Williamson,  313. 

2.  When  mandamus  will  be  granted.  —  In  this  case,  which  was  an  appeal 

from  a  judgment  granting  a  statutory  rehearing  after  final  judgment 
at  law  (Rev.  Code,  §  2814),  the  court,  holding  that  the  rehearing  was 
improperly  granted,  awarded  a  mandamus  to  vacate  it,  on  motion  of 
the  appellant.     lb.  313. 

3.  When  rehearing,  after  final  judgment,  may  be  granted.  —  A  defendant, 

against  whom  a  judgment  by  default  has  been  regularly  rendered, 
cannot  obtain  a  rehearing  under  the  statute  (Rev.  Code,  §  2814), 
without  showing  that  he  has  a  meritorious  defence  to  the  action,  and 
that  he  exercised  reasonable  and  legal  diligence  to  interpose  his  de- 
fence before  judgment.     Ex  parte  Carroll,  9. 

4.  Statutory  new  trial  {Rev.  Code,  §  2827),  in  cases  of  judgments  rendered 

betiveen  1861  and  1866.  —  The  legatees  under  a  will,  which  was  pro- 
pounded for  probate  by  the  executor  therein  named,  and  rejected  on 
a  contest,  are  not  precluded  from  applying  for  a  statutory  new  trial 
(Rev.  Code,  §  2827),  because  the  executor  cannot  bring  himself 
within  the  provisions  of  the  statute  ;  nor  because  a  bill  in  chancery, 
which  they  had  filed  to  establish  the  will,  was  dismissed,  on  the 
ground  that  they  had  an  adequate  remedy  at  law,  before  the  passage 
of  the  law  authorizing  new  trials.     Morgan  v.  Morgan's  Adm'r,  89. 

5.  When  equity  will  not  enjoin  application  to  probate  court  for  statutory 

new  trial  in  matter  of  contested  probate  of  will.  —  An  application  to 
the  probate  court  for  a  statutory  new  trial  (Rev.  Code,  §  2827),  in 
the  matter  of  the  probate  of  a  will,  which  has  been  rejected  when 
propounded  by  the  executor,  will  not  be  enjoined  in  equity,  on  the 
ground  that  the  matter  has  been  finally  adjudicated  between  the  par- 
ties, when  it  appears  that  the  supposed  final  adjudication  was  before 
the  passage  of  the  law  authorizing  a  new  trial,  and  that  the  parties 
are  not  the  same.     lb.  89. 

REMOVAL  OF  CAUSE.     See  Mandamus,  3. 

REVENUE  LAW.     See  Licenses. 

SECURITY  FOR  COSTS. 

1.  In  action  by  non-resident ;  waiver  of  right  to  dismiss,  on  account  of  fail- 

ure to  give.  —  A  motion  to  dismiss  a  suit  brought  by  a  non-resident 
plaintiff,  on  account  of  the  failure  to  give  security  for  the  costs  as 
required  by  the  statute  (Rev.  Code,  §  2802),  comes  too  late  after  the 
cause  has  been  continued,  and  after  pleas  in  bar  have  been  filed.  La- 
vange  v.  Burke  fy  Wife,  61. 

2.  Same ;  sufficiency  of.  —  An  indorsement  on  the  complaint,  in  these 

words,  "  E.  Brooks,  security  for  costs,"  which  is  shown  to  have  been 
written  by  the  plaintiff's  attorney,  in  the  presence  of  said  Brooks, 
and  by  his  direction,  is  not  a  compliance  with  the  statute  (Rev.  Code, 
§  2802),  which  requires  security  for  the  costs  in  actions  by  non-resi- 
dents;  but  is  void  under  the  statute  of  frauds  (Rev.  Code,  §  1862), 
and  incapable  of  confirmation  or  amendment.     Bullard  v.  Johns,  382. 

3.  On  appeal.  —  An  acknowledgment  in  these  words,  "  We  acknowledge 

ourselves  securities  for  all  the  costs  of  the  appeal  taken  by  Matthew 
A.  M.  and  James  B.  M.  from  the  judgment  in  said  cause,"  is  suffi- 
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cient  security  for  the  costs  of  the  appeal,  although  there  is  another 
appellant,  who  is  shown  to  be  a  married  woman,  and  whose  separate 
estate  is  affected  by  the  decree  appealed  from  ;  and  it  is  not  neces- 
sary that  the  approval  of  the  security  should  be  shown  by  the  writ- 
ten indorsement  of  the  clerk  or  register  who  accepted  it.  Marshall 
v.  Croom,  479. 

SET-OFF. 

1.  Against  assigned  note.  —  In  an  action  on  a  promissory  note,  by  a  sec- 

ond indorsee  or  transferee  against  the  maker,  a  promissory  note  made 
by  the  plaintiff's  immediate  indorser  and  another  person,  payable  to 
a  stranger,  is  not  available  to  the  defendant  as  a  set-off  (Rev.  Code, 
§  2642),  on  proof  that  it  was  in  his  possession  at  the  time  the  note 
sued  on  was  transferred  to  the  plaintiff.  Bostick  v.  Scruggs's  Execu- 
tors, 10. 

2.  Same.  —  In  an  action  on  a  promissory  note  not  payable  at  a  bank  or 

banking  house  (Rev.  Code,  §  1839),  brought  by  an  assignee  against 
the  maker,  the  defendant  may  set  off  another  note,  which  the  as- 
signor owed  him  at  the  time  of  the  assignment  and  notice  thereof, 
although  the  assigned  note  was  not  due  at  that  time.  Russell  v.  Red- 
ding, 448. 

3.  In  equity,  against  judgment  in  favor  of  insolvent  estate.  —  After  the 

estate  of  a  deceased  judgment  creditor  has  been  declared  insolvent, 
the  judgment  debtor  cannot  come  into  equity  to  establish  a  set-off 
against  the  judgment,  since  he  has  an  adequate  remedy  in  the  pro- 
bate court.      Walker  v.  Wigginton's  Adm'r,  579. 
SHERIFF. 

1.  Abandonment  of  office.  — If  a  lawful  sheriff,  whose  sureties  have  been 

discharged  on  their  own  application,  and  whose  office  has  been  cer- 
tified to  the  governor  to  be  vacant,  on  account  of  his  failure  to  give 
a  new  bond,  when  in  fact  there  is  no  vacancy,  accepts  an  appoint- 
ment by  the  governor,  as  in  case  of  vacancy,  such  acceptance  does 
not  amount  to  an  abandoment  of  his  right  to  the  office  under  his 
former  title.     Bruner  v.  Bryan,  522. 

2.  Requiring  new  bond  from  sheriff,  on  application  of  surety.  —  When  one 

of  the  sureties  on  a  sheriff's  official  bond  makes  application  to  be 
discharged  (Rev.  Code,  §§  183-92),  it  is  the  duty  of  the  probate 
judge,  to  whom  the  application  must  be  made,  to  issue  a  citation  to 
the  sheriff,  requiring  him  to  appear  and  —  not,  "  show  cause  why  he 
should  not  file  a  new  official  bond,"  but  —  "give  a  new  bond;"  and 
if  the  citation  is  personally  served  on  the  sheriff,  and  he  fails  to  give 
a  new  bond,  as  required,  within  ten  days  after  the  day  specified  in 
the  citation,  he  vacates  his  office,  and  the  probate  judge  must  cer- 
tify the  vacancy  to  the  governor,  who  has  power  to  fill  it  by  appoint- 
ment. In  the  discharge  of  these  duties,  the  probate  judge  acts  min- 
isterially, and  not  judicially;  and  if  he  certifies  a  vacancy,  when  in 
fact  none  exists,  an  appointment  by  the  governor  is  void,  and  does 
not  affect  the  rights  of  the  incumbent,  lb.  522. 
See,  also,  Execution. 
SLAVES  AND   FREEDMEN. 

Emancipation  proclamation  ;  its  effect  on  existing  cause  of  action.  —  The 
proclamation  of  the  emancipation  of  the  slaves,  January  1,  1863,  did 
not  destroy  or  impair  an  existing  cause  of  action  for  damages  on  ac- 
count of  injuries  inflicted  on  a  slave,  which  caused  his  death.  Fail's 
Adm'r  v.  Presley's  Adm'r,  342. 

SOLICITOR.    See  County  Solicitor. 

SPECIFIC  PERFORMANCE.    See  Chancery,  26. 
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STATUTES. 

1.  Proof  of  foreign  statutes.  —  The  Revised  Code  of  Mississippi,  purport- 

ing on  its  face  to  have  been  published  by  the  authority  of  the  legisla- 
ture in  1857,  is  competent  evidence  (Rev.  Code,  §  2693)  to  prove  the 
statutes  therein  incorporated.     Clanton  v.  Barnes,  261. 

2.  Repeal  of  statute  by  implication.  —  That  a  statute  may  be  repealed  by 

implication,  by  a  repugnant  statute  of  later  date,  is  an  acknowledged 
principle  of  law ;  but  the  courts  do  not  favor  the  principle,  and  never 
act  upon  it,  if,  by  any  fair  and  reasonable  construction,  the  two  stat- 
utes may  be  reconciled,  and  an  appropriate  sphere  of  operation  left 
to  each.     Smith  v.  Speed,  276. 

SUBSTITUTION   OF  LOST   RECORDS. 

1.  Lost  official  bond ;  evidence. — When  an  administrator's  official  bond, 

with  the  record  thereof,  has  been  lost  or  destroyed,  it  may  be  sub- 
stituted under  the  statute  (Rev.  Code,  §  652),  as  a  record  of  the  pro- 
bate court ;  and  a  minute-entry  of  the  court,  which  recites  the  ap- 
pointment of  the  administrator,  the  approval  of  his  bond,  its  amount, 
and  the  names  of  the  sureties,  is  competent  evidence,  and  sufficient, 
if  not  rebutted,  to  authorize  the  substitution.     Tanner  v.  Mills,  356. 

2.  Same ;  pleadings  and  practice.  —  In    such   summary  proceeding,   the 

statute  does  not  require  or  authorize  an  answer  from  the  administra- 
tor or  his  sureties,  except  as  pleading;  consequently,  an  answer  by 
the  sureties,  under  oath,  but  not  amounting  to  a  plea  of  non  est  fac- 
tum, is  of  no  effect  as  evidence,     lb.  356. 

3.  Same;  pleas  of  res  adjudicata  and  lis  pendens.  —  A  suit  in  chancery 

between  the  same  parties,  for  a  settlement  of  the  administration,  in 
which  a  settlement  was  made,  and  a  decree  rendered  ascertaining  a 
balance  in  favor  of  the  administrator,  without  any  decision  as  to  the 
existence  or  execution  of  the  bond,  is  not  admissible  evidence  to  sup- 
port a  plea  of  res  adjudicata  against  the  proposed  substitution  ;  and 
a  subsequent  suit  in  chancery  by  the  petitioners,  to  set  aside  that 
decree,  does  not  support  a  plea  of  lis  pendens,     lb.  356. 

4.  Same ;  conclusiveness  and  effect  of  decree.  —  A  decree  in  such  a  pro- 

ceeding, substituting  the  lost  bond  as  proposed,  is  not  conclusive  as 
to  the  execution  of  the  bond,  but  only  ascertains  that  such  a  bond 
once  existed  of  record,  that  it  was  lost  or  destroyed,  and  that  it  is 
replaced.     lb.  356. 

SUPERSEDEAS. 

Of  chancery  decree.  —  In  the  absence  of  statutory  provisions,  regulat- 
ing the  practice  on  the  dismissal  of  a  supersedeas  in  a  pending  chan- 
cery cause,  the  chancellor  may,  on  such  dismissal,  render  a  final  de- 
cree against  the  principal  and  sureties  on  the  supersedeas  bond,  for 
the  amount  of  the  suspended  decree,  with  interest  thereon,  and  costs. 
Mead  v.  Christian,  561. 

SURETIES. 

1.  Release  of  surety  by  act  of  creditor.  —  If  an  execution  is  issued  against 

a  surety  and  his  principal,  and  is  levied,  by  the  direction  of  the 
surety,  on  property  of  the  principal  sufficient  to  satisfy  it,  and  the 
creditor  causes  it  to  be  returned  without  a  sale,  and  the  property  to 
be  released,  without  the  consent  of  the  surety,  the  latter  is  thereby 
discharged.      Winston  v.  Yeargin,  340. 

2.  Liability  of  guardian's  surety. —  On  final  settlement  of  a  guardian's  ac- 

counts in  equity,  the  sureties  on  his  official  bond  are  responsible 
equally  with  their  principal;  and  they  cannot  escape  responsibility 
on  account  of  the  invalidity  of  his  appointment,  when  he  is  held  ac- 
countable as  a  trustee  in  invitum.     Corbitt  v.  Carroll,  315. 

3.  Requiring  new  bond  from  officer,  on  application  of  surety.  —  When  one 

of  the  sureties  on  a  sheriff's  official  bond  makes  application  to  be  dis- 
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charged  (Rev.  Code,  §§  183-92),  it  is  the  duty  of  the  probate  judge, 
to  whom  the' application  must  be  made,  to  issue  a  citation  to  the  sher- 
iff, requiring  him  to  appear  and  —  not,  "  show  cause  why  he  should 
not  file  a  new  official  bond,"  but  —  "  give  a  new  bond  ;  "  and  if  the 
citation  is  personally  served  on  the  sheriff,  and  he  fails  to  give  a  new 
bond,  as  required,  within  ten  days  after  the  day  specified  in  the  cita- 
tion, he  vacates  his  office,  and  the  probate  judge  must  certify  the 
vacancy  to  the  governor,  who  has  power  to  fill  it  by  appointment. 
In  the  discharge  of  these  duties,  the  probate  judge  acts  ministerially, 
and  not  judicially;  and  if  he  certifies  a  vacancy,  when  in  fact  none 
exists,  an  appointment  by  the  governor  is  void,  and  does  not  affect 
the  rights  of  the  incumbent.     Bruner  v.  Bryan,  522. 

TAXES. 

1.  When  action  lies  to  recover  back  illegal  taxes  and  fees  paid.  —  If  the 

owner  of  lands,  which  have  been  advertised  for  sale  for  the  non-pay- 
ment of  taxes,  voluntarily  proposes  to  the  tax-collector,  on  the  day 
appointed  for  the  sale,  that  he  will  pay  the  taxes  and  fees  as  charged, 
if  the  tax-collector  will  postpone  the  sale  until  the  next  day;  and  on 
the  next  day,  pursuant  to  this  promise,  the  sale  having  been  postponed, 
pays  the  amount  in  full,  but  declares  at  the  time  that  he  pays  the 
fees  under  protest;  this  is  a  voluntary  payment,  and  he  cannot  re- 
cover back  any  portion  of  the  money.     Gachet  v.  McCall,  307. 

2.  Advertisement  of  lands  for  sale,  for  non-payment  of  taxes.  —  In  adver- 

tising lands  for  sale  for  the  non-payment  of  taxes,  under  the  revenue 
law  of  1868  (Sess.  Acts  1868,  pp.  297-325),  it  is  the  duty  of  the  tax- 
collector  to  follow  the  description  contained  in  the  tax-assessor's 
books;  and  where  the  lands  are  described  in  the  assessor's  book  by 
sections,  the  collector  has  no  authority  to  advertise  them  by  smaller 
subdivisions,  even  though  he  acts  under  a  recommendation  made  by 
the  grand  jury  to  the  probate  judge.     lb.  307. 

3.  Forfeitures  and  double  taxes.  —  The  imposition  of  double  taxes  and 

forfeitures,  under  the  said  revenue  law  of  1868,  cannot  be  sustained, 
unless  a  strict  compliance  with  the  law  is  shown,  putting  the  owner 
in  default  after  demand  or  notice;  the  law,  in  this  respect,  is  penal, 
and  must  be  strictly  construed,     lb.  307. 

4.  Levy  on  land  for  taxes.  —  The  said  revenue  law  of  1868  does  not  au- 

thorize a  levy  on  the  lands  of  a  delinquent  tax-payer,  and,  conse- 
quently, no  fee  can  be  claimed  by  the  assessor  or  collector  for  a  levy. 
lb.  307. 

5.  When'  equity  will  enjoin  sale  for  taxes.  —  A  court  of  equity  will  enjoin 

the  sale  of  a  manufacturing  company's  property  for  taxes,  when  it 
appears  that,  while  a  former  suit  in  chancery  was  pending  between 
the  tax-collector  and  the  company,  respecting  the  amount  of  taxes 
which  the  company  was  liable  to  pay,  an  act  of  the  legislature  was 
passed,  at  the  instance  of  the  company,  providing  for  an  adjustment 
or  arbitration  of  the  matters  in  dispute;  that  the  company  complied 
with  the  terms  of  the  act,  and  that,  in  consequence  of  the  tax-col- 
lector's refusal  to  abide  by  the  arbitration,  as  the  act  required  him 
to  do,  the  chancellor's  decree  was  affirmed  on  error  against  the  com- 
pany.    Tallassee  Man.  Co.  v.  Glenn,  489. 

TENANTS  IN  COMMON.    See  Landlord  and  Tenant,  1. 

TENDER. 

1.  Plea  of.  —  The  statute  which  requires  that  a  plea  of  tender  "  must  be 
accompanied  by  a  delivery  of  the  money  to  the  clerk  of  the  court  " 
(Rev.  Code,  §  2648),  does  not  apply  to  actions  commenced  before  a 
justice  of  the  peace.     Jonsen  v.  Nabring,  392. 
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2.  By  judgment  debtor  desiring  to  redeem.  —  A  judgment  debtor,  desiring 
to  redeem  lands  which  have  been  sold  under  execution  against  him, 
is  only  required  to  "  pay  or  tender  "  the  purchase-money,  &c.  (Rev. 
Code,  §§  2511-12);  and  if  the  tender  is  refused,  he  may  maintain  an 
action  of  unlawful  detainer  for  the  land  without  paying  the  money 
into  court.     Jonsen  v.  Nabring,  399. 

TRESPASS. 

1.  What  constitutes  a  trespass.  —  Peaceable  entry  on  rented  lands  in  the 

possession  of  a  sub-tenant,  by  a  person  to  whom  the  rent  notes  of  the 
tenant  have  been  transferred,  for  the  purpose  of  securing  or  arrang- 
ing payment  of  the  notes  by  the  sub-tenant,  is  not  a  trespass,  although 
the  notes  are  not  due  at  the  time,  and  the  party  entering  has  no  legal 
process.     Lehman,  Durr  Sf  Co.  v.  Shackleford,  437. 

2.  Damages,  in  action  for  personal  injuries.  —  In  an  action  by  a  minor, 

having  no  father  or  guardian,  to  recover  damages  for  personal  in- 
juries inflicted  on  her,  her  bill  for  medical  attendance  during  her  ill- 
ness, caused  by  such  injuries,  may  be  recovered  as  special  damages, 
though  it  has  not  been  paid.     Forbes  v.  Loftin,  396. 

3.  Same;  in  action  for  personal  property  destroyed.  —  In  an  action  of  tres- 

pass for  injuries  inflicted  on  a  slave,  which  caused  his  death,  the 
measure  of  damages  is  the  value  of  the  slave  at  the  time  of  the  tres- 
pass, with  interest  thereon;  and  the  jury  cannot  look  to  the  hire  in 
estimating  the  damages.     Fail's  Adm'r  v.  Presley's  Adm'r',  342. 

4.  Evidence  of  plaintiff's  improper  motive  in  bringing  suit.  —  In  trespass  for 

the  erection  of  a  mill-dam,  which  overflowed  plaintiffs  lands,  the  ad- 
mission of  evidence  tending  to  show  that,  in  bringing  the  suit,  the 
plaintifPs  motive  was  to  harass  the  defendant  into  selling  his  mill, 
cannot  be  held  erroneous  by  the  appellate  court,  when  the  record 
does  not  show  whether  it  was  relevant  or  irrelevant  to  the  issues 
joined.  Jenkins  v.  Cooper,  419. 
TROVER. 

When  action  lies  in  favor  of  factor.  —  A  factor  in  Mobile,  having  a  stat- 
utory lien  for  the  unpaid  purchase-money  of  cotton  sold  by  him  (Rev. 
Code,  §§  1164,  1167),  may  maintain  trover  for  its  conversion,  against 
a  sub-purchaser  who  refuses  to  deliver  it  on  demand.  Beyer  Sf  Co. 
v.  Bush  Sf  Sons,  1 9. 

UNLAWFUL  DETAINER. 

1.  Who  may  maintan  action.  —  A  purchaser  of  lands  at  a  sale  under  a 

mortgage  or  deed  of  trust,  who  has  never  had  actual  possession,  can- 
not maintain  an  action  of  unlawful  detainer  for  their  recovery.  Wo- 
mack  v.  Powers,  5. 

2.  By  judgment  debtor,  seeking  to  redeem ;  pleadings  and  proof  —  In  an 

action  of  unlawful  detainer,  brought  by  a  judgment  debtor,  to  recover 
lands  which  have  been  sold  under  execution  against  him,  and  which 
he  has  attempted  to  redeem,  the  pleadings  are  the  same  as  in  an  or- 
dinary action  of  that  kind;  and  if  issue  is  joined  on  the  plea  of  not 
guilty,  he  must  show  a  sale  by  the  sheriff,  a  purchase  by  the  defend- 
ant, or  the  person  under  whom  he  holds,  a  delivery  of  possession  by 
him  to  the  purchaser,  a  payment  or  tender  of  the  purchase-money, 
with  ten  per  cent,  per  annum  interest,  and  all  lawful  charges,  and  a 
notice  in  writing  to  the  tenant  in  possession  to  quit.  Jonsen  v.  Na- 
bring, 392. 

USURY. 

Equitable  relief  against.  —  A  mortgagor,  or  borrower,  seeking  equitable 
relief  against  usury,  must  offer  in  his  bill  to  pay  the  sum  due  or  bor- 
rowed, with  legal  interest;  otherwise,  the  bill  is  without  equity,  and 
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the  court  cannot  order  an  account  to  be  taken  of  the  mortgage  debt, 
although  the  respondent  declares  in  his  answer  his  willingness  to 
accept  the  sum  borrowed  with  legal  interest.    Eslava  v.  Elmore,  587. 

VENDOR  AND  PURCHASER.  . 

1 .  Construction  of  written  contract  for  sale  of  horses,  as  to  offer  to  return 

by  purchaser  on  discovery  of  unsoundness.  —  Under  a  written  con- 
tract for  the  sale  of  two  horses,  which  is  signed  by  both  the  vendor 
and  the  purchaser,  and  states  that  "  the  latter  has  this  day  bought  a 
pair  of  bay  horses,  conditionally,  for  the  sum  of  $500,  —  $300  to  be 
paid  down  in  cash,  and  the  other  $200  when  the  purchaser  is  satis- 
fied the  horses  are  sound;  "  the  purchaser  is  not  bound  to  pay  the 
$200,  if  one  of  the  horses  was  unsound  at  the  time  of  the  sale,  nor 
to  notify  the  vendor  of  the  discovery  of  the  unsoundness,  nor  to  offer 
to  return  the  horses,  or  to  rescind  the  contract  in  part  or  in  whole. 
Thompson's  Executors  v.  Russey,  329. 

2.  Measure  of  damages  for  failure  to  deliver  goods  sold.  —  The  measure 

of  damages  which  the  purchaser  is  entitled  to  recover,  or  recoup,  on 
account  of  the  vendor's  failure  or  refusal  to  deliver  the  goods,  is  the 
difference  between  the  agreed  price  and  the  market  price  at  the 
time  they  ought  to  have  been  delivered.  Harralson  §•  Co.  v.  Stein, 
347. 

3.  Recoupment  of  damages  by  purchaser,  on  partial  delivery  of  goods  sold.  — 

In  an  action  by  the  vendor,  to  recover  the  price  of  goods  sold  and 
only  delivered  in  part,  the  purchaser  may  recoup  any  damages  sus- 
tained by  him  by  reason  of  the  failure  or  refusal  to  deliver  the  resi- 
due,    lb.  347. 

4.  When  title  to  personalty  passes  by  delivery.  —  Where  lumber  was  sawed 

by  plaintiffs  for  defendant,  and  paid  for  in  advance  by  work  done  by 
defendant  in  repairing  plaintiffs'  mill,  and  deposited  at  a  selected 
place  on  the  river  bank  ;  and  the  defendant  was  notified  that  it  was 
at  his  risk,  and  that  it  would  be  his  loss  if  carried  away  by  high 
waters, — held,  that  this  was  such  a  delivery  as  passed  the  title,  and 
vested  the  right  of  possession  in  the  defendant.  Rattary  v.  Cook  Sf 
Webb,  352. 

5.  Warranty  of  soundness  by  administrator,  on  sale  of  personal  property.  — 

In  an  action  by  an  administrator,  on  a  promissory  note  given  for  the 
price  of  mules  sold  by  him,  a  plea  averring  that  he  represented  the 
mules  to  be  sound,  when  in  fact  they  were  unsound,  is  fully  met  and 
answered  by  a  replication  that  he  sold  the  property  in  his  represen- 
tative character,  and  made  no  representations  of  soundness.  Stod- 
dard v.  Kelly's  Adm'r,  452. 

6.  When  purchaser  of  lands,  at  sale  under  probate  decree,  cannot  defend 

action  on  note  for  purchase-money.  —  When  the  purchaser  of  lands, 
sold  by  an  executor  or  administrator  under  a  decree  of  the  probate 
court,  has  been  let  into  possession,  he  cannot,,  while  retaining  the 
possession,  defend  an  action  at  law  on  his  notes  for  the  purchase- 
money,  on  the  ground  that  the  order  of  sale  is  irregular,  erroneous, 
or  even  void.     Martin's  Executor  v.  Truss,  95. 

7.  Title  of  purchaser  at  mortgage  sale. —  A  purchaser  of  lands  at  a  sale 

made  under  a  mortgage  or  deed  of  trust,  who  has  never  had  actual 
possession,  cannot  maintain  an  action  of  unlawful  detainer  for  their 
recovery.     Womack  v.  Powers,  5. 

8.  Proof  of  title  under  sheriff's  sale.  —  When  a  defendant  in  a  chancery 

cause  claims  title  under  a  purchase  at  sheriff's  sale,  but  not  in  re- 
sponse to  the  allegations  of  the  bill,  it  is  not  sufficient  for  him  to  pro- 
duce the  sheriff's  deed,  and  make  it  an  exhibit  to  his  answer ;  he 
must  also  show  the  judgment,  execution,  and  levy.  Gordon  §*  Stokes 
v.  Bell,  213. 
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9.  Same.  —  To  make  out  a  title  by  purchase  at  sheriff's  sale,  the  pur- 
chaser must  show  a  valid  judgment,  an  execution  thereon,  a  levy 
and  sale,  and  a  sheriff's  deed ;  and  if  his  deed  shows  on  its  face  that 
the  sale  was  made  under  an  execution  issued  on  a  judgment  which 
w»s  not  valid,  or  which  could  not  be  enforced  by  execution,  he  can- 
not supplement  his  title,  thus  acquired,  by  showing  that  there  was 
also  in  the  sheriff's  hands,  at  the  time  of  the  sale,  an  execution  is- 
sued on  a  valid  judgment.     Barclay  v.  Plant,  509. 

10.  Who  is  purchaser  for  valuable  consideration  without  notice.  —  A  sub-pur- 

chaser of  land,  sold  by  an  administrator  under  an  order  of  the  pro- 
bate court,  is  not  chargeable  with  notice  of  the  non-payment  of  the 
purchase-money,  or  of  the  fact  that  it  was  paid  in  Confederate  cur- 
rency, because  his  father,  who  was  his  immediate  vendor,  had  notice; 
nor  can  he  be  charged  with  constructive  notice,  on  account  of  the 
non-production  of  the  deed  to  the  original  purchaser,  or  proof  of  its 
loss,  when  the  record  of  the  probate  court  recites  the  confirmation  of 
the  sale,,  and  the  payment  of  the  purchase-money,  and  the  adminis- 
trator testifies,  without  objection,  that  he  made  a  deed  under  the 
order  of  the  court.     Hudgens  v.  Cameron's  Adm'r,  379. 

11.  Same.  —  Where  the  vendor  of  lands  receives,  in  part  payment  of  the 

purchase-money,  another  tract  of  land,  for  which  the  purchaser  and 
his  wife  execute  a  conveyance  in  proper  form,  and  afterwards  files 
his  bill  to  enforce  his  lien  for  the  unpaid  balance  of  the  purchase- 
money,  the  wife  of  the  purchaser  cannot,  by  cross-bill,  have  the  land 
so  conveyed  declared  to  be  her  statutory  separate  estate,  because 
paid  for  with  her  money,  without  proving  that  the  complainant  had 
knowledge  of  her  equity,  or  was  chargeable  with  notice  of  it.  Nel- 
son v.  Dunn,  3. 

12.  Payment  for  land  in    Confederate  currency;   vendors  lien. —  A  pay- 

ment in  Confederate  currency,  in  1863,  for  land  sold  by  an  adminis- 
trator under  an  order  of  the  probate  court,  on  the  7th  January,  1861, 
does  not  discharge  the  debt,  except  under  peculiar  circumstances, 
which  must  be  affirmatively  shown;  but  the  land  remains  subject 
to  the  vendor's  lien,  at  least  as  to  the  interest  of  those  parties  who 
did  not  accept  the  currencv  so  paid.  Hudgens  v.  Cameron's  Adm'r, 
379. 

13.  Conclusiveness  of  recitals  in  probate  decree,  as  to  payment  of  purchase- 

money.  —  Recitals  in  the  decree  of  the  probate  court,  confirming  a 
sale  of  land  made  by  an  administrator  under  its  order,  as  to  the  pay- 
ment of  the  purchase-money,  are  not  conclusive  on  a  subsequent  ad- 
ministrator, when  seeking  to  enforce  a  vendor's  lien  on  the  land.  lb. 
379. 

14.  Payment  in  specie,  or  in  "  legal  tender"  treasury-notes.  —  Under  a  con- 

tract for  the  sale  of  land,  payment  may  be  made  by  the  purchaser  in 
United  States  "  legal  tender  "  treasury-notes,  although  the  contract 
contained  an  express  stipulation  that  it  should  be  made  in  specie. 
Brassell  v.  McLemore,  476. 

15.  Waiver  of  cash  payment.  —  The  vendor  of  land  cannot  resist  a  spe- 

cific performance  of  the  contract  of  sale,  on  account  of  the  pur- 
chaser's failure  to  make  a,  cash  payment  as  stipulated,  when  he  ac- 
cepted the  payment  as  subsequently  made.     lb.  476. 

16.  When  vendor  cannot  maintain  ejectment  against  purchaser.  —  A  vendor 

of  land  cannot  recover  against  the  purchaser  in  ejectment,  or  in  a 
statutory  action  in  the  nature  of  ejectment  (Rev.  Code,  §§  2611-14), 
by  proving  only  that  he  once  sold  the  land  to  defendant,  and  exe- 
cuted to  him  a  bond  for  titles,  which  is  not  produced:  he  must  show 
title  in  himself,  or  a  right  to  the  possession.     Olive  v.  Adams,  3  73. 

1 7.  Vendor's  lien  ;  its  nature  and  incidents.  —  The  vendor's  lien  for  the  un- 
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paid  purchase-money  attaches  to  the  land,  in  the  absence  of  an 
agreement  to  the  contrary  between  the  parties  at  the  time  of  the 
sale,  and  follows  it  into  the  hands  of  any  subsequent  purchaser,  un- 
less he  can  claim  the  protection  accorded  to  a  bond  fide  purchaser 
for  valuable  consideration  without  notice,  or  purchased  under  the 
decree  of  some  court  where  the  title  itself  was  litigated.  Gordon  §* 
Stokes  v.  Bell,  213. 

18.  Same;  when  not  waived  or  lost. — A  vendor's  lien  for  the  unpaid  pur- 

chase-money of  land  is  not  lost  or  waived  by  taking  personal  secur- 
ity on  the  notes  for  the  purchase-money;  nor  by  a  subsequent  sub- 
stitution of  a  bill  of  exchange,  with  the  same  parties,  for  one  of  the 
notes.     Hanrick  v.  Walker,  34. 

19.  Same  ;  who  may  enforce.  —  On  the  death  of  the  vendor,  and  the  final 

settlement  of  his  estate,  his  sole  heir  and  distributee  may  maintain 
a  bill  to  enforce  the  lien.     lb.  34. 

20.  Parties  to  bill  to  enforce   vendor's  lien.  —  An  administrator  de  bonis 

non  may  file  a  bill  to  enforce  a  vendor's  lien  on  land,  which  was  sold 
by  the  administrator  in  chief,  under  order  of  the  probate  court,  for 
division  among  the  heirs;  and  although  the  heirs  themselves  may 
also  file  such  a  bill,  they  are  not  necessary  parties  to  the  bill  filed 
by  the  administrator.     Hudgcns  v.  Cameron's  Adm'r,  379. 

21.  Marshalling  assets  between  vendor's  lien  and  subsequent  mortgage.  —  A 

mortgagee  of  lands  on  which  there  is  an  outstanding  vendor's  lien, 
whose  mortgage  also  includes  other  lands  as  well  as  personal  prop- 
erty, will  be  compelled  in  equity,  at  the  suit  of  the  vendor,  to  ex- 
haust the  other  lands  and  property,  before  resorting  to  the  lands  af- 
fected by  the  vendor's  lien,  although  he  had  no  notice  of  that  lien 
when  he  took  his  mortgage ;  and  if  any  part  of  the  personal  prop- 
erty has  been  wasted,  or  misapplied,  through  any  fault,  or  want  of 
due  diligence  on  his  part,  he  must  bear  the  loss.  Gordon  Sf  Stokes 
v.  Bell,  213. 

VERDICT. 

1.  Rendition  and  correction  of.  — The  jury  may  retire  from  the  court  to 

consider  of  their  verdict,  or  they  may  agree  upon  it  without  retiring; 
and  when  it  has  been  announced  to  the  court,  whether  orally  by 
their  foreman,  or  in  writing  signed  by  him,  it  may  be  corrected  by 
them,  and  put  in  proper  form,  under  the  direction  of  the  court,  until 
it  has  been  entered  of  record,  or  until  they  have  been  discharged. 
Comer  v.  Jackson,  384. 

2.  Under  indictment  for  larceny.  — Under  an  indictment  for  larceny  from 

the  person  (Rev.  Code,  §  3707),  the  value  of  the  stolen  property  be- 
ing alleged  in  the  indictment,  a  verdict  of  "guilty  as  charged  in  the 
indictment  "  is  sufficient,  without  assessing  the  value  of  each  article 
separately.     DuBoisw.  The  State,  139. 

3.  Verdict  of  guilty,  under  indictment  charging  disjunctive  offences.  —  Un- 

der an  indictment  charging,  in  the  same  count,  in  the  disjunctive, 
that  the  defendant  committed  one  or  the  other  of  two  offences,  or 
different  grades  of  the  same  offence,  a  verdict  of  guilty  is  sufficient. 
Johnson  v.  The  State,  456. 

WILLS.     See  Legacy  and  Devise. 

WITNESS. 

1.  Competency  of  attorney,  as  witness  for  client.  —  The  rule,  which  forbids 
the  examination  of  an  attorney  as  a  witness,  respecting  "  confiden- 
tial communications  "  between  him  and  his  client,  extends  only  to 
disclosures  which  are  prejudicial  to  the  client,  and  may  be  waived 
by  him ;  but  there  is  no  principle  of  public  policy,  which  prevents 
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the  attorney  from  testifying  as  a  witness  for  his  client,  in  a  contest 
with  another  person.     Rowland  §•  Co.  v.  Plummet,  183. 

2.  Competency  of  husband,  as  witness  for  wife's  trustee.  —  Under  the  stat- 

utes of  this  State  abolishing  the  common-law  rule  as  to  the  incompe- 
tency of  witnesses  on  the  ground  of  interest  (Rev.  Code,  §§  2704, 
2731),  the  husband  is  a  competent  witness  for  the  wife's  trustee, 
claiming  a  promissory  note  under  a  transfer  by  the  husband,  in  a 
contest  with  an  attaching  creditor  of  the  husband.     lb.  183. 

3.  Credibility  of  party  as  witness.  —  A  witness  who  is  a  party  to  the  suit 

is  not,  on  that  account,  less  credible  than  a  witness  who  is  not  a 
party.     Rattary  v.  Cook  &f  Webb,  352. 

4.  Examination  of  party  as  witness  against  himself.  —  Under  the  statute 

abolishing  the  incompetency  of  parties  as  witnesses  in  civil  cases,  a 
party  may  examine  his  adversary  as  a  witness  in  open  court,  and  is 
not  compelled  to  file  interrogatories  to  him,  as  under  the  former  stat- 
ute. Revised  Code,  §§  2704,  2731.  (Peters,  C.  J.,  dissenting.) 
Olive  v.  Adams,  373. 

5.  Competency  of  parties  as  witnesses ;  exception  as  to  suits  by  or  against 

executors  or  administrators. —  In  an  action  by  a  surviving  partner,  to 
recover  a  debt  due  to  the  late  partnership,  the  defendant  is  a  com- 
petent witness  for  himself  (Rev.  Code,  §  2704),  and  may  testify  as  to 
transactions  with  the  deceased  partner;  such  a  case  does  not  come 
within  the  exception  to  the  statute,  as  to  suits  "  by  or  against  execu- 
tors or  administrators."     Bragg  v.  Clark,  363. 

6.  Competency  of  plaintiff's  assignor  as  witness,  in  action  against  executor 

or  administrator.  —  In  an  action  against  an  executor  or  administrator, 
founded  on  an  account,  or  other  non-negotiable  contract  for  the  pay- 
ment of  money,  which  has  been  assigned,  the  plaintiff's  assignor  or 
transferror  is  not  a  competent  witness  for  him,  to  prove  any  trans- 
action with  or  statement  by  the  decedent  in  his  lifetime.  (Peters, 
C.  J.,  dissenting.)     Louis's  Adm'r  v.  Easton,  470. 

7.  Competency  of  child  as  witness.  —  A  female  child,  eight  years  of  age, 

upon  whom  the  alleged  criminal  assault  was  made,  is  a  competent 
witness  for  the  prosecution,  notwithstanding  her  tender  years.  Wade 
v.  The  State,  164. 

8.  Practice  in  examination  of  witnesses.  —  In  the  examination  of  witnesses, 

much  must  necessarily  be  left  to  the  discretion  of  the  presiding  judge 
in  the  court  below,  particularly  in  the  case  of  a  female  child  of  ten- 
der years,  who  is  offered  as  a  witness  to  prove  carnal  abuse  of  her 
person ;  and  this  discretion  will  not  be  revised  by  the  appellate  -court, 
unless' it  clearly  appears  to  have  been  improperly  exercised.    lb.  164. 

9.  When  witness  may  testify  from  written  memoranda,  without  personal  rec- 

ollection. —  A  witness  who,  in  the  course  of  his  duty  or  employment, 
made  an  entry  of  a  transaction  at  the  time  it  occurred,  may  testify 
in  reference  to  it  from  his  entry,  although  he  has  no  personal  reco 
lection  of  the  matter.     Cowles  v.  The  State,  454. 

10.  What  witness  may  testify,  as  matter  of  fact.  —  In  an  action  to  recover 

damages  for  the  removal  of  a  partition  fence,  although  the  evidence 
does  not  show  that  the  fence  was  a  statutory  partition  fence  ( Rev. 
Code,  §  1292),  a  witness  may  testify  that  it  "  was  a  partition  fence," 
if  he  knows  the  fact  that  it  was  erected  by  agreement  between  the 
parties  who  owned  the  lands;  and  the  statement  is  not  objectionable, 
as  a  "  conclusion  of  law."     Avary  v.  Searcy,  54. 

11.  Same.  —  A  witness,  testifying  as  to  an  admission  made  by  the  defend- 

ant in  a  criminal  case,  may  be  asked  "  whether  or  not  he  supposed 
that  defendant  was  jesting."     Ray  v.  The  State,  104. 

12.  County  surveyor  as  expert.  —  A  county  surveyor,  testifying  to  a  line 

which  he  has  himself  run,  may  state  that  it  was  run  correctly,  and 
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may  state  the  facts  on  which  he  bases  his  opinion  of  its  correctness; 
as  that  he  found  "the  corner  stake,"  "bearing  points,"  "marked 
trees,"  &c.  Shook  v.  Pate,  91. 
13.  Charge  as  to  credibility  of  witness  impeached  or  contradicted.  —  A  charge 
asked  in  a  criminal  case,  in  these  words  :  "  The  testimony  of  a  wit- 
ness for  the  prosecution,  who  is  shown  to  be  unworthy  of  credit,  is 
not  sufficient  to  justify  a  conviction,  without  corroborating  evidence; 
and  such  corroborating  evidence,  to  avail  anything,  must  be  a  fact 
tending  to  show  the  guilt  of  the  defendant,"  asserts  a  correct  legal 
proposition,  and  its  refusal  is  error.  Cohen  v.  The  State,  108.  But, 
see,  Ray  v.  The  State,  104. 

vol.  n.  43 
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